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FOREWORD 

The Speedy Trial Act of 1974 includes a legislative mandate to the 
Federal Judicial Center to "advise and consult with the planning 
groups and the district courts in connection with their duties under" 
the act (18 U.S.C. § 3169). Mr. Partridge, the author of this document, 
has borne the major share of work in meeting the Center's obligations 
to advise and consult with the courts on the Speedy Trial Act. Here he 
has gathered the relevant materials from the legislative history and ar­
ranged those materials according to the specific provisions of the 1974 
act. Publication of this legislative history has been postponed by pas­
sage in 1979 of amendments to the act and the consequent need to con­
sider those amendments, and related legislative reports, in the interests 
of complete analysis. 

The significant management and reporting requirements the act im­
poses on the federal courts have affected in pervasive ways their proc­
essing of criminal cases and-given the act's temporal directives on 
criminal case processing-of civil cases as well. This legislative history 
is but one example of the Center's efforts to assist the courts in meeting 
the act's requirements. The Center's continuing education programs 
have advised judges and supporting personnel of their responsibilities 
under the legislation. Through the Courtran program, the Center has 
developed an automated criminal case docketing and management 
system for large courts, a central objective being to allow the courts to 
meet the requirements of the Speedy Trial Act. A less extensive system, 
the Speedy Trial Act Accounting and Reporting System (STARS) has 
been developed for courts that either do not need or cannot be pro­
vided the full system. 

The major Center responsibility, however, of statutorily mandated 
advice and consultation to help the courts implement the Speedy Trial 
Act has been assigned to the Research Division. The Division has 
worked closely with the Criminal Law Committee of the Judicial Con­
ference, and with the Administrative Office, in providing written guid­
ance about the act's requirements. In addition, Mr. Partridge has made 
many presentations about the act's requirements to judges and other 
personnel. 

This legislative history's section-by-section analysis, together with the 
narrative description of the act's evolution, will, we hope, be a valuable 
tool for federal judges called upon to interpret the legislation. 

A. LEO LEVIN 



INTRODUCTION 

The basic purpose of this book is to serve as a compendium of source 
materials from the legislative history that may have relevance in the in­
terpretation of title I of the Speedy Trial Act. 

Both the heart and girth of the book are in part 2, beginning on page 
35. That part is organized by statutory section or subsection or, in some 
cases, by paragraph. The derivation of statutory language is traced, and 
relevant materials from congressional hearings, committee reports, and 
floor debate are set forth verbatim. 

In part 3, beginning on page 277, the full text of title I is set forth as 
it appeared in each of the seven major versions of the legislation prior 
to the current version. The part begins with the bill introduced by Rep­
resentative Abner J. Mikva in 1969 and ends with the bill signed by the 
president on January 3, 1975. 

Part I, beginning on page 9, supplements these source materials with 
a brief survey of the history of the act. This survey is principally in­
tended to acquaint the user with the broader purposes of the legislation 
that provide general guidance in the interpretation of individual provi­
sions. The survey also attempts to draw together some relationships 
among provisions, so that the development of the language of a particu­
lar provision can be put in the context of the development of the entire 
bill. Finally, by discussing the roles of various legislators and others in 
the development of the legislation, the survey provides assistance in 
evaluating the authority to be ascribed to the statements of various par­
ticipants in the process. 

The "Chronological List of Major Source Documents" that follows 
this introduction provides a summary of the progress of the legislation, 
as well as full citations for the major source documents. Abbreviated or 
descriptive titles are used to identify the documents in the body of the 
work. 

With one exception, all the source documents on the list are congres­
sional material-committee reports, hearing records, and floor debates. 
The exception is the American Bar Association's Standards Relating to 
Speedy Trial. Neither the standards nor the commentary on them is re­
produced verbatim in this work. The standards are referred to, howev­
er, in discussion of the derivation of the language of each section. In 
research about statutory provisions that have their roots in the ABA 



Introduction 

standards, the commentary that accompanies the standards is an impor­
tant historical source that should not be overlooked. 

Every effort has been made to ensure a high level of accuracy in the 
reproduction of the original source materials. However, I have under­
taken to correct obvious spelling and typographical errors. The deci­
sion to do so was made for several reasons, not the least of which was 
the proofreading burden that would have been imposed by a decision to 
reproduce all such errors faithfully. I have not corrected grammatical 
errors or apparent slips of the tongue; I have called attention to them 
only when it seemed likely that the reader would wonder whether the 
error appeared in the original source or had been introduced in the 
preparation of this book. 

I have also made every effort to ensure accuracy in the selection of 
material to be included in the book. This is obviously a much more 
judgmental exercise. General standards employed have been as follows. 

First, I have limited myself to those sections of title I that are likely 
to raise problems of interpretation in the context of litigation, and have 
not reproduced source materials that bear only on the planning provi­
sions of title I (18 U.S.c. §§ 3165-71). There is some discussion of the 
planning provisions, however, in the historical survey in part 1. 

Second, in selecting materials to be reproduced from the records of 
congressional hearings, I have considered not only testimony but also 
any correspondence that is reproduced in the hearing record. I have 
not considered law review articles and similar materials to be part of 
the legislative history, even if they were reproduced in the record of 
the hearings. 1 

Third, because the objective was to provide a compilation of source 
materials from which users could make their own selections when re­
searching questions as they arise, I have sought to apply a liberal stand­
ard of relevance. I have included all contemporaneous material that 
purports to interpret or restate the meaning of statutory language. I 
have been somewhat selective, however, about material that explains 
the purpose of statutory provisions in more general terms. Much of that 
material, such as discussion of the need for sanctions applicable to de­
fense counsel, is highly repetitive. Much of it, such as discussion of 
whether the time limit for trial should be sixty days or some other 
number, has little interpretative significance. When confronted with 
fairly general materials of these types, I have selected a sample of the 
whole, seeking that material that appears to provide the most authorita­
tive guidance about the background of statutory provisions, and have 
omitted material that did not seem to add anything. I have been similar-

I. As of July 1, 1980, the record of the House hearings on the 1979 amendments had 
not yet been published. Through the courtesy of committee staff, I have had access to 
galley proofs of the transcript but they did not include correspondence that may ultimate­
ly be included in the published record. 

2 
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ly selective in dealing with material explaining provisions that were in­
cluded in early versions of the bill but did not survive, and with expla­
nations of amendments that were proposed but not accepted. Although 
the fact that a provision was considered and rejected may have great 
interpretative significance, material illuminating the precise meaning of 
such a provision is generally not likely to be useful. 

Fourth, in spite of reservations about the use of legislative history 
made four-and-a-half years after the fact, I have included material from 
the 1979 congressional committee reports purporting to explain statu­
tory language that was neither amended nor reenacted in 1979. Such 
material has been reproduced only if it appeared to go beyond simple 
paraphrase of the statutory language; most of the 1979 report language 
describing the 1974 act has therefore not been included. 

Four exceptions were made that resulted in omitting material that 
would otherwise have been included under these general rules. One ex­
ception involved the 1974 report of the Senate Judiciary Committee on 
the bill and a 1972 draft committee report that was a subcommittee 
product. Much of the language of the 1974 committee report was taken 
from the subcommittee's 1972 draft, with minor changes of language to 
accommodate the fact that the parliamentary situation was different. 
For example, the 1972 draft stated: "Another important difference be­
tween the original section 3163 and the new is that the latter would 
eliminate the exclusion of antitrust, securities, and tax cases from the 
act." The 1974 committee report stated: "An important difference be­
tween the original section 3163 contained in S. 895 and the new version 
is that the latter would eliminate the exclusion of antitrust, securities, 
and tax cases from the act." (Emphasis added.) The language change 
reflected the fact that the bill before the committee in 1974 was S. 754 
rather than S. 895, and that S. 754 as introduced had incorporated the 
1972 subcommittee amendments. In other places, the only differences 
between the 1972 draft and the 1974 committee report were in the sec­
tion numbers of cited provisions. In cases of these types, I have repro­
duced in full the relevant language from the report of the full commit­
tee, and noted that the language in the 1972 draft report was "virtually 
identical." The standard of virtual identity was a strict one; this device 
is used only where the differences in language appeared to be respon­
sive only to the parliamentary situation or to represent very minor sty­
listic changes. 

The second exception involved duplication within the 1974 Senate 
committee report. That report contained both a "Section-by-Section 
Summary" and a "Section-by-Section Analysis." The description of a 
provision in the "Summary" was often repeated as the introductory lan­
guage to the discussion of the same provision in the "Analysis." Where 
this occurred, I have reproduced only the material from the "Analysis," 

3 
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even to the extent of ignoring language differences that appeared to be 
without substantive significance. 

The third exception involved witnesses who testified at hearings and 
also submitted prepared statements. In these cases, I have reproduced 
relevant portions of the prepared statement. I have reproduced portions 
of the oral testimony only to the extent that the testimony departed 
from the prepared statement, and then only if the new material in the 
testimony represented a change or significant refinement of the position 
taken in the prepared statement. I have ignored differences between the 
prepared statement and the testimony as delivered to the extent that 
they appeared to be without substantive significance. 

The final exception involved material from the floor debates on the 
1979 amendments. In both the Senate and the House, some of the state­
ments made on the floor were taken nearly verbatim from the commit­
tee reports. Where that occurred, I have not reproduced the material 
from the debates. 

A number of people who are familiar with the history of the Speedy 
Trial Act-either from first-hand experience or from their own re­
search-have read portions of the manuscript and offered criticism. I 
am indebted particularly to Ezra H. Friedman, Maureen Gevlin, H. M. 
Ray, and Leslie H. Rowe of the Department of Justice, Leland E. Beck 
of the Library of Congress's Congressional Research Service, Professor 
Daniel J. Freed of the Yale Law School, and Jay L. Schaefer of the 
California bar. I of course accept full responsibility for any errors of 
judgment or analysis that may have survived despite their efforts. I 
should note in that connection that I served in a staff capacity to the 
Committee on the Administration of the Criminal Law of the Judicial 
Conference of the United States in preparing the amendments to the act 
that were proposed by the Judicial Conference in 1979. My treatment 
of the 1979 amendments in the historical survey undoubtedly reflects 
points of view that I acquired in that role. 

I have also received important help from a number of my colleagues 
in the Research Division of the Judicial Center, particularly Anne M. 
Ayers, Myrna L. Brantley, Helen M. Connolly, William B. Eldridge, 
Patricia A. Hughes, Michael R. Leavitt, and Patricia A. Lombard. I am 
grateful to them not only for their contributions but also for the good 
cheer with which they all responded to my appeals for help. They, too, 
are to be absolved of responsibility for any errors that may remain. 

I trust that members of the judiciary and the bar will find this 
volume useful in carrying out their duties under the act. 

ANTHONY PARTRIDGE 

4 



CHRONOLOGICAL LIST OF MAJOR SOURCE 
DOCUMENTS 

The abbreviated or descriptive titles used in this book are printed in bold­
face. Title I of each bill marked with an asterisk is reproduced in full in 
part 3. 

ABA standards. American Bar Association, Standards Relating to 
Speedy Trial (approved draft, 1968). Many provisions of Congres­
sional bills were based on these standards. The standards are not 
reproduced herein, but are referred to in part 2 in the discussions 
of the derivation of statutory language. The commentary that ac­
companies the standards, also not reproduced herein, is often a sig­
nificant aid to interpretation. 

*Mikva bill. H.R. 14822, 918t Cong., 1st Sess., introduced by Repre­
sentative Abner J. Mikva, Nov. 17, 1969. Except for differences in 
a section heading and the definition of "crime of violence," title I 
was identical in H.R. 7107, introduced by Representative Mikva in 
the first session of the Ninety-second Congress. The bill repro­
duced in part 3 is H.R. 7107. 

*Original Ervin bill. S. 895, 92d Cong., 1st Sess., introduced by Senator 
Sam J. Ervin, Feb. 22, 1971. Except for correction of some cross­
references, title I was identical to title I of S. 3936, which Senator 
Ervin had introduced in the second session of the Ninety-first Con­
gress on June 9, 1970. Because hearings were held on S. 895, the 
bill is generally referred to by that number. 

1971 Senate hearings. Speedy Trial: Hearings on S. 895 Before the Sub­
committee on Constitutional Rights of the Senate Committee on the 
Judiciary, 92d Cong., 1st Sess. (1971). 

*1972 Senate subcommittee bill. S. 754, 93d Cong., 1st Sess. (1973). This 
bill, approved by the Constitutional Rights Subcommittee but not 
by the full Judiciary Committee in the Ninety-second Congress, 
was introduced by Senator Ervin in the Ninety-third Congress. 

1972 draft Senate committee report. This is printed at 1973 Senate Hear­
ings 33-60. It is a draft report prepared for the Senate Judiciary 
Committee in the event that it voted to report the 1972 Senate sub­
committee bill. 

5 



Major Source Documents 

1973 Senate bearings. Speedy Trial: Hearings on S. 754 Before the Sub­
committee on Constitutional Rights of the Senate Committee on the 
Judiciary, 93d Cong., 1st Sess. (1973). 

*1974 Senate committee bill. S. 754, 93d Cong., 2d Sess., reported with 
amendments, July 18, 1974. The bill was passed by the Senate on 
July 23, 1974, with neither further amendment nor debate. 120 
Congo Rec. 24667. The print reproduced in part 3 is the House 
print of the bill passed by the Senate. 

1974 Senate committee report. S. Rep. No. 93-1021. 
1974 House hearings. Speedy Trial Act of 1974: Hearings on S. 754. 

HR. 7873. H.R. 207, HR. 658, HR. 687, HR. 773 and HR. 4807 
Before the Subcommittee on Crime of the House Committee on the 
Judiciary, 93d Cong., 2d Sess. (1974). Despite their title, the hear­
ings focused exclusively on S. 754. Title I of H.R. 7873, H.R. 207, 
and H.R. 687 was identical to title I of the Mikva bill as introduced 
in the Ninety-second Congress (H.R. 7107). Title I of H.R. 773 was 
identical to title I of the original Ervin bill. H.R. 658 and H.R. 
4807 were derived from a bill first introduced by Representative 
William J. Keating in 1971; this measure, which was largely mod­
eled on the Mikva and original Ervin bills, had no independent in­
fluence on the development of the Speedy Trial Act. 

*1974 House subcommittee bill. H.R. 17409, 93d Cong., 2d Sess., intro­
duced by Representative John Conyers on behalf of the Subcom­
mittee on Crime, Oct. 16, 1974. 

*1974 House committee bill. H.R. 17409, 93d Cong., 2d Ses.5., reported 
with amendments, Nov. 27, 1974. 

1974 House committee report. H.R. Rep. No. 93-1508. 
1974 House floor debate. The debate is reported at 120 Congo Rec. 

41773-96 (Dec. 20, 1974). The bill was passed, with further amend­
ments, at 120 Congo Rec. 41796. The Senate concurred in the 
House amendments at 120 Congo Rec. 41619 (Dec. 20, 1974). 

*1974 act. Speedy Trial Act of 1974, Pub. L. No. 93-619, 88 Stat. 2076, 
signed by the president Jan. 3, 1975. 

1979 Justice Department bill. S. 961, 96th Cong., 1st Sess., introduced 
by Senator Edward M. Kennedy, Apr. 10, 1979; reprinted at 1979 
Senate Hearings 4-8. Also introduced as H.R. 3630, 96th Cong., 1st 
Sess., by Representative Peter W. Rodino, Jr., Apr. 10, 1979. 

1979 Judicial Conference bill. S. 1028, 96th Cong., 1st Sess., introduced 
by Senator Edward M. Kennedy, Apr. 26, 1979; reprinted at 1979 
Senate Hearings 9-15. Also introduced as H.R. 4051, 96th Cong., 
1st Sess., by Representative Peter W. Rodino, Jr., May 10, 1979. 
Section numbers in the Senate and House versions do not corre­
spond, since section 1 was used to provide a name for the amenda­
tory legislation in the House bill but not the Senate bill. References 
in this work are to the Senate version. 

6 



Major Source Documents 

1979 Senate hearings. The Speedy Trial Act Amendments of 1979: Hear­
ings on S. 961 and S. 1028 Before the Senate Committee on the Judi­
ciary, 96th Cong., 1st Sess. (1979). 

1979 Senate committee bill. S. 961, 96th Cong., 1st Sess., reported with 
an amendment in the nature of a substitute, June 13, 1979. 

1979 Senate committee report. S. Rep. No. 96-212. 
Initial 1979 Senate floor debate. The debate is reported at 125 Congo 

Rec. S8009-26 (daily ed. June 19, 1979). The committee bill was 
passed, without further amendment, at S8026. 

1979 House Hearings. Proposed Amendments to the Speedy Trial Act of 
1974: Hearings Before the Subcommittee on Crime of the House Com­
mittee on the Judiciary, 96th Cong., 1st Sess. (1979). Only galley 
proofs of the hearing record were available as of July 1, 1980; they 
did not include correspondence that may ultimately be included in 
the published record. 

1979 House committee bill. S. 961, 96th Cong., 1st Sess., reported with 
amendments, Ju!y 26, 1979. 

1979 House committee report. H.R. Rep. No. 96-390. 
1979 House floor debate. The debate is reported at 125 Congo Rec. 

H6911-16 (daily ed. July 31, 1979). The committee bill was passed, 
without further amendment, at H6925-26 (daily ed. July 31, 1979). 

Final 1979 Senate floor debate. The debate is reported at 125 Congo 
Rec. S11038-41 (daily ed. July 31, 1979). The Senate concurred in 
the House amendments at S 11041. 

1979 amendments. Speedy Trial Act Amendments Act of 1979, Pub. L. 
No. 96-43, 93 Stat. 327, signed by the president Aug. 2, 1979. 
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PART 1 

Survey of the History of Title I 




 



SURVEY OF THE HISTORY OF TITLE I 

Derivation and Purposes of the 1974 Act 

The Speedy Trial Act of 1974 was a product of the national concern 
with increasing crime in the late 1960s. Many states had adopted speedy 
trial legislation before the late sixties, and speedy trial bills had been 
introduced in Congress from time to time. The state legislation and the 
early congressional bills, however, had been concerned with clarifying 
the rights of defendants. In the late sixties, speedy trial legislation ac­
quired a second purpose: it was seen as a vehicle for protecting soci­
ety's interest in bringing criminals to justice promptly. 

This is not to say that the broader societal interest in prompt disposi­
tion of criminal cases was first discovered in the latter half of the twen­
tieth century.1 What appears to have been new in the late sixties was 
the idea that this interest could be protected by combining statutory 
time limits with a provision for dismissal if the time limits were violat­
ed. That combination had previously been regarded as appropriate only 
to protect the defendant's interest in speed. Thus, time limits in state 
speedy trial laws were often held inapplicable unless the defendant in­
voked them by demanding a speedy trial, and were universally held in­
applicable if the defendant consented to delay.2 Bills introduced in 
Congress had included a demand requirement. 3 

The new concept apparently originated with the Advisory Commit­
tee on the Criminal Trial of the American Bar Association's Project on 
Minimum Standards for Criminal Justice. That committee developed 
the ABA's Standards Relating to Speedy Trial, issued as a tentative draft 
in May 1967 and approved by the association's House of Delegates in 
February 1968. Many of the features later included in the Speedy Trial 
Act were recommended in those standards: time limits calculated in 
days or months running from a specified event; the exclusion of speci­
fied periods of necessary delay; a requirement that continuances be 
granted only upon a showing of good cause, taking into account not 
only the consent of the parties but also the public interest in prompt 

I. See A. Heeley, The Bail System in Chicago 155 (1927). 
2. See Note, The Right to a Speedy Criminal Trial, 57 Colum. L. Rev. 846, 852-56 

(1957); Annot., 57 A.L.R.2d 302, 321-36 (1958), as supplemented in Later Case Service 
(1976). 

3. E.g., S. 1801, 88th Cong., 1st Sess. (1963) (Senator Morse). 

11 
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Survey of History 

disposition of the case; and a sanction of dismissal (with prejudice). The 
commentary accompanying the standards made clear that they were in­
tended to vindicate a public interest in prompt trial in addition to the 
personal interest of a defendant: 

The principles underlying most of the standards in this report deal 
primarily with protection of the defendant, who otherwise would not 
be in a position to force a prompt trial. The interest of the public in 
the prompt disposition of criminal cases, however, must also be recog­
nized. Speedy trial may be of concern to the defendant, as he may 
want to preserve the means of proving his defense. to avoid a long 
period of pretrial imprisonment or conditional release, and to avoid a 
long period of anxiety and public suspicion arising out of the accusa­
tion. From the point of view of the public, a speedy trial is necessary 
to preserve the means of proving the charge, to maximize the deter­
rent effect of prosecution and conviction, and to avoid, in some cases, 
an extended period of pretrial freedom by the defendant during which 
time he may flee, commit other crimes, or intimidate witnesses. 4 

Rejecting the common rule that a defendant must make a demand in 
order to start the speedy trial limits running, the committee further 
argued that "the trial of a criminal case should not be unreasonably de­
layed merely because the defendant does not think that it is in his best 
interest to seek prompt disposition of the charge."5 In support of the 
recommendation that continuances be granted only upon a showing of 
good cause, the committee relied on "the notion that the need for 
prompt disposition of criminal cases transcends the desires of the imme­
diate participants in the proceedings."6 

In the closing days of the Johnson administration, a bill tentatively 
labeled the "Crime Reduction Act" was developed in the Department 
of Justice. That bill was not formally transmitted to the Congress 
before the change of administrations in January 1969, but a copy was 
obtained by Representative Abner J. Mikva. In November 1969, Repre­
sentative Mikva introduced two bills based on the proposed Crime Re­
duction Act: the "Pretrial Crime Reduction Act" and the "Correctional 
Services Improvement Act."7 He acknowledged that he had drawn 
heavily on the proposed Crime Reduction Act, but had split it in two 
to deal with pretrial and post-conviction problems separately. B 

Title I of Representative Mikva's Pretrial Crime Reduction Act was 
a speedy trial title. It was substantially based on the ABA standards. 
Title II authorized the creation of demonstration pretrial services agen­
cies, provided for restrictive release conditions for defendants previous­

4. Commentary to ABA Standard 1.1. 
5. Commentary to ABA Standard 2.2. 
6. Commentary to ABA Standard 1.3. 
7. H.R. 14822 and 14823, respectively, 91st Cong .• 1st Ses~. (1969). 
8. lIS Congo Rec. 34334 (1969). 

12 



Derivation and Purposes of 1974 Act 

ly convicted of crimes of violence, and authorized additional penalties 
for defendants convicted of crimes of violence committed while on pre­
trial release. 

At the time the Mikva bill was introduced, the Nixon administration 
was committed to "preventive detention" as a solution to the problem 
of crime committed by defendants on pretrial release. 9 Administration 
legislation had been introduced to amend the Bail Reform Act of 1966 
to allow detention of defendants charged with "dangerous" crimes and 
"crimes of violence." 1 0 Representative Mikva offered his bill as another 
solution, one that "avoids the repugnant, and probably unconstitutional, 
alternative of preventive detention."ll The several provisions of the bill 
were thus viewed as a harmonious response to a single problem: 

What I want to stress is that the Pretrial Crime Reduction Act is an 
approach to the problems of crime by defendants released prior to trial 
which does not rely on jailing criminal defendants before they are 
found guilty. It provides to the judge alternative methods to insure su­
pervision and control of dangerous defendants, it provides pretrial 
services agencies with adequate resources to make those pretrial con· 
troIs effective, and it insures that defendants are brought to trial quick­
ly enough that the pretrial controls need be used only for a minimum 
time. 12 

In June 1970, speedy trial legislation was introduced in the Senate by 
Senator Sam J. Ervin, Jr.la Senator Ervin was Chairman of the Senate 
Judiciary Committee's Subcommittee on Constitutional Rights. He had 
been the principal sponsor of the Bail Reform Act of 1966. He had held 
hearings on preventive detention in both 1969 and 1970,14 and had 
forcefully expressed his opposition to it.15 Although the bill he intro­
duced was labeled the "Speedy Trial Act" rather than the "Pretrial 
Crime Reduction Act," and its caption emphasized the Sixth Amend­
ment right rather than crime reduction, the Senator discussed both the 
defendant's interest and the broader societal interest in his introductory 
statement. 16 Once again, speedy trial was offered as an alternative to 
preventive detention. 17 

9. See President's Statement Outlining Actions and Recommendations for the District 
of Columbia, [1969J Pub. Papers 40, 44 (Jan. 31, 1969). 

10. S. 2600 and H.R. 12806, 91st Cong., 1st Sess. § 2 (1969). 
II. 115 Congo Rec. 34335 (1969). 
12. Id. at 34334-35. 
13. S. 3936, 91st Cong., 2d Sess. (1970). 
14. Amendments to the Bail Reform Act of 1966: Hearings Before the Subcomm. on Con­

stitutional Rights of the Senate Comm. on the Judiciary, 91st Cong., 1st Sess. (1969); Preven­
tive Detention: Hearings Before the Subcomm. on Constitutional Rights of the Senate Comm. 
on the Judiciary, 91st Cong., 2d Sess. (1970). 

15. Eg.• id. at 1-16 (statement opening hearings). 
16. 116 Cong. Rec. 18845-46 (1970). 

17.1d. at 18845. 
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Senator Ervin's bill contained three titles. Title I set forth time limits 
for criminal trials; title II provided for additional penalties for defend­
ants convicted of offenses committed while on pretrial release; and title 
III authorized the creation of demonstration pretrial services agencies. 
The speedy trial provisions of title I were not identical to those of the 
Mikva bill, and Senator Ervin did not identify his bill as a revision of 
Representative Mikva's. The common heritage of the two bills is unmis­
takable, however, and it is appropriate to treat them as two stages in a 
single development. 

In February 1971, Senator Ervin's bill was introduced in the Ninety­
second Congress as S. 895. This version did not include the title that 
had provided additional penalties for crimes committed while on pre­
trial release, but it was otherwise the same as the 1970 bill. Once again, 
Senator Ervin referred to the bill upon introducing it as "the clearly 
constitutional alternative to preventive detention." 18 

By the time the first hearings on the bill were held in the summer of 
1971, preventive-detention legislation appeared to be dead, and the ar­
guments for the speedy trial bill were increasingly made in terms of its 
desirability for its own sake. 19 Indeed, in opening the 1971 hearings, 
Senator Ervin emphasized that the sponsors of the legislation included 
both opponents and supporters of preventive detention.20 However, the 
bill continued to be regarded as vindicating both the broader societal 
interest and the interests of those defendants for whom prompt trial is a 
benefit. Not every statement of the bill's purpose is a balanced state­
ment, but expressions of both purposes are found throughout the legis­
lative materials. The 1974 Senate committee report, for example, begins 
by stating that the purpose of the bill is "to make effective the sixth 
amendment right," but later argues that "it is trial delay, not appellate 
delay, which has most seriously undermined the deterrent value of the 
criminal process, created the crisis in pretrial crime. and which must 
command the primary attention of Congress at this time"; at another 
point, the report observes that in most cases a speedy trial is the last 
thing the defendant wants. 21 The 1974 House committee report begins 

18. 117 Congo Rec. 3406 (1971). 
19. Administration legislation to authorize preventive detention had been introduced in 

the Ninety-second Congress in May. S. 1867, 92d Cong .• 1st Sess. (1971). In his introduc­
tory statement, however, Senator Roman L. Hruska, ranking minority member of the 
Senate Judiciary Committee, signaled the end of the battle. He took note of the constitu­
tional doubts about the proposal and of the fact that a preventive-detention bill for the 
District of Columbia had been enacted in the previous Congress; he concluded that "[aJ 
case can thus be made for deferring action on pretrial detention until we have had a 
chance to scrutinize its application in the District of Columbia and until the courts have 
resolved the chief constitutional questions that have thus far been raised." He said that he 
had put preventive detention in a separate bill from other bail proposals to "assure that 
action can be taken on the other reforms without doing battle at this time on pretrial 
detention." 117 Congo Rec. 15074 (1971). 

20. 1971 Senate Hearings 9. 
21. 1974 Senate Committee Report I, 7, 14. 
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by stating that the purpose of the bill is "to assist in reducing crime and 
the danger of recidivism," but later argues that "the adoption of speedy 
trial legislation is necessary in order to give real meaning to that Sixth 
Amendmen t right." 2 2 

As noted above, Senate hearings were held in 1971 by the Subcom­
mittee on Constitutional Rights. In October 1972, the subcommittee re­
ported the bill to the full Senate Judiciary Committee. No action was 
taken by the full committee, and the bill died there in the Ninety­
second Congress. In 1973, Senator Ervin introduced the 1972 subcom­
mittee bill as S. 754. 23 A one-day hearing on this bill was held in April 
1973. The bill was reported to the full committee, with amendments, in 
March or April of 1974.24 The full committee amended the bill further 
and reported it to the Senate in July. On July 23, 1974, the Senate 
passed the committee bill with neither debate nor amendment. 

The major force behind the Senate bill was unquestionably Senator 
Ervin. The Senate committee report, however, acknowledged the im­
portant contributions of others to the amendment process, including 
"representatives of the Justice Department, Senators McClellan and 
Hruska, the various witnesses who appeared at hearings conducted by 
the Subcommittee on Constitutional Rights, and Professor Dan Freed 
of Yale Law School who during the past three years has provided in­
valuable advice to the Subcommittee on this legislation."25 Profei>sor 
Freed said later that discussions with staff members of the Senate com­
mittee first began seven years earlier, when he had served in the De­
partment of Justice in the Johnson administration. 2 6 His influence on 
the final shape of the legislation is evident at a number of points. 

In the House of Representatives, the Senate-passed bilI was referred 
to the Judiciary Committee's Subcommittee on Crime, chaired by Rep­
resentative John Conyers, Jr. The subcommittee made significant 
amendments, and the amended bill was unanimously approved; the sub­
committee bill was introduced as a clean bill, H.R. 17409, on October 
16, 1974.27 The full Judiciary Committee made additional amend men ts, 
and reported the bill on November 27. On the last day of the Ninety­
third Congress, December 20, 1974, the bill was taken up by the House. 
Representatives Conyers and William S. Cohen, the ranking minority 
member of the Subcommittee on Crime, acted as principal spokesmen 
for the committee bill. Many technical amendments were adopted, as 
well as a major amendment to the sanction provisions, before the bill 

22. 1974 House Committee Report 8, 11. 
23. See 119 Congo Rec. 3263 (1973) (remarks of Senator Ervin). 
24. See 1974 Senate Committee Report 2, 6 (inconsistent statements about date of sub­

committee action). The text of the 1974 subcommittee bill and the draft committee report 
that accompanied it are not in the public record. 

25. 1974 Senate Committee Report 2. 
26. Testimony of Daniel J. Freed, 1974 House Hearings 262. 
27. 120 Congo Rec. 35964 (1974); see 1974 House Committee Report 9. 
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was passed. The bill was transmitted to the Senate, which accepted the 
House amendments on the same day. 

In presenting the House-passed bill to the Senate, Senator Ervin de­
scribed it as expressing Congress's concern with both crime control and 
"elementary justice," and referred particularly to defendants held in jail 
before trial. 28 He then summarized the purposes of the bill as follows: 

Those of us in the Congress who have been working on this prob­
lem realize that speedy trial will never be a reality in the Federal 
courts until Congress makes clear to all that it will no longer tolerate 
delay. Unfortunately, while it is in the public interest to have speedy 
trials, the parties involved in the criminal process do not feel any pres­
sure to go to trial. The court, defendant, his attorney, and the prosecu­
tor may have different reasons not to push for trial, but they all have 
some reason. The overworked courts, prosecutors, and defense attor­
neys depend on delay in order to cope with their heavy caseloads. 
The end of one trial only means the start of another. To them, there is 
little incentive to move quickly in what they see as an unending series 
of cases. The defendant, of course, is in no hurry for trial, because he 
wishes to delay his day of reckoning as long as possible. 

I believe, after years of studying this problem, that S. 754 can begin 
to end this seemingly hopeless morass. The bill is based upon the 
premise that the courts, undermanned, starved for funds, and utilizing 
18th century management techniques, simply cannot cope with bur­
geoning caseloads. The consequence is delay and plea bargaining. The 
solution is to create initiative within the system to utilize modern man­
agement techniques and to provide additional resources to the courts 
where careful planning so indicates. 29 

Throughout the congressional consideration of speedy trial legisla­
tion, the Judicial Conference of the United States opposed the enact­
ment of title I. 30 In April 1972, the Supreme Court approved the addi­
tion of a new rule 50(b) to the Federal Rules of Criminal Procedure, 
under which each district court was required to develop a plan for the 
prompt disposition of criminal cases. 31 Subsequently, representatives of 
the judiciary argued that this approach should at least be given an op­
portunity to prove itself before Congress considered imposing time 
limits through legislation. 32 

The position of the Department of Justice was somewhat less consist­
ent, perhaps reflecting the unusual turnover of attorneys general during 
the period, but the department always had serious reservations about 
mandatory dismissal with prejudice. In his statement at the 1971 hear­

28. 120 Congo Rec. 41618 (1974). 
29. Jd. 
30. Judicial Conference of the United States, 1970 Proceedings 17, 55-56; 1971 Proceed­

ings 39; 1973 Proceedings 76; 1974 Proceedings 58. 
31. 406 U.S. 979, 999-IOOJ. 
32. E.g., Judicial Conference of the United States, 1974 Proceedings 58; Prepared State­

ment of Rowland F. Kirks, Director, Administrative Office of the U.S, Courts, 1974 
House Hearings 176-78. 
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ings, Assistant Attorney General William H. Rehnquist expressed this 
concern about the sanction of dismissal with prejudice, observing that 
cases might be lost under such a provision even though the prosecutor 
had no responsibility for the delay.33 Nevertheless, he said the depart­
ment would not categorically oppose mandatory dismissal: 

For it may well be, Mr. Chairman, that the whole system of federal 
criminal justice needs to be shaken by the scruff of its neck, and 
brought up short with a relatively peremptory instruction to prosecu­
tors, defense counsel, and judges alike that criminal cases must be tried 
within a particular period of time. That is certainly the import of the 
mandatory dismissal provisions of your bill. 34 

Mr. Rehnquist indicated that the Department would support the con­
cept of title I if it were coupled with habeas corpus reform, imposition 
of the statutory time limits in stages, and reasonable sanctions applica­
ble to the defense.3s In October 1971, while continuing to maintain that 
the department's support was condItioned on including reform of 
habeas corpus practice, Mr. Rehnquist submitted a proposed revision of 
title I. That measure would have made the time limits more generous in 
several respects, but it retained the sanction of dismissal with preju­
dice.36 

In October 1972, in a letter to Senator Ervin, Deputy Attorney Gen­
eral Ralph E. Erickson indicated that the department had reconsidered 
its position, and was opposed to "legislative mandating of inflexible 
time limits" and mandatory dismissal with prejudice. He urged Con­
gress to delay action until experience had been gained under rule 
50(b).37 Thereafter, the department continued to oppose title I.38 Final­
ly, with Congress evidently determined to enact the legislation, but at a 
time when the pocket veto would probably be an option available to 
the president, Attorney General William B. Saxbe indicated that the de­
partment would accept the bill if district judges were given the discre­

33. Prepared Statement of Assistant Attorney General William H. Rehnquist, 1971 
Senate Hearings 107 (pp. 226-27 infra). 

34. Prepared Statement of Assistant Attorney General William H. Rehnquist, 1971 
Senate Hearings 107. 

35. Id. at 112-14. 
36. "Department of Justice Proposed Amendments to Title I of S. 895," Appendix to 

Letter to Senator Ervin from Assi"tant Attorney General William H. Rehnquist, Oct. 19, 
1971, at 1971 Senate Hearings 261-63. 

37. Letter to Senator Ervin from Deputy Attorney General Ralph E. Erickson. Oct. 3, 
1972, at 1973 Senate Hearings 184-85, 187-90. (The date of the letter is erroneously print­
ed as Oct. 3, 1973.) 

38. See Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate Hearings 
116; Letter to Senator Ervin from Attorney General Elliot L. Richardson, Oct. 11. 1973, 
at 1974 House Hearings 393-94; Prepared Statement of Assistant Attorney General w. 
Vincent Rakestraw. 1974 House Hearings 196-97; Letter to Representative Peter W. 
Rodino, Jr., from Attorney General William B. Saxbe, Nov. 15. 1974, at 1974 House 
Committee Report 54-55. 
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tion to dismiss cases either with prejudice or without. 39 An amendment 
to effectuate that compromise was reluctantly introduced by Repre­
sentative Cohen with the acquiescence of Representative Conyers.40 
The bill was enacted with the amendment included, and President Ford 
signed it on January 3, 1975. 

Phased Compliance and the Planning Process 

One of the central questions in the development of the 1974 act was 
how compliance with the act's requirements was to be achieved. 
Doubts were expressed about the system's capacity to implement the 
new standards in the short time allowed under the early bills.41 More­
over, Department of Justice representatives criticized the proposed leg­
islation for mandating speed without attacking the causes of delay.42 
Those two concerns were reflected in the development of the bill's pro­
visions governing the phasing-in of time limits and planning for compli­
ance. 

Under the Mikva bill, both the permanent time limits and the dismiss­
al sanction were to become effective eighteen months after enactment, 
with an earlier effective date for defendants in custody and those ac­
cused of crimes of violence. Each district court was required to file, 
within one year of enactment, a plan that was to "include a description 
of the procedural techniques, innovations, systems, and other methods 
by which the district court has expedited or intends to expedite the trial 
or other disposition of criminal cases" in order to comply with the act. 
The Judicial Conference was then to report to Congress, detailing the 
district plans "and the legislative proposals and appropriations neces­
sary to achieve compliance."43 

In the original Ervin bill, a number of dates were tied to the "effec­
tive date of this chapter," but that date was not specified. The time 
limits were to take effect eighteen months after the effective date, 
except that earlier implementation was provided for defendants in cus­
tody and those accused of crimes of violence. District court plans were 
due ninety days after the effective date. 44 

Beginning with the 1972 Senate subcommittee bill, the schedule for 
implementation of the statute began to be stretched out and the plan­

39. Letter to Representative Peter w. Rodino, Jr., from Attorney General William B. 
Saxbe, Dec. 13, 1974, at 120 Congo Rec. 41619-20. 

40. 120 Congo Rec. 41793-94 (1974) (see pp. 219-20 infra). 
41. See pp. 86-89 infra. 
42. Letter to Senator Ervin from Deputy Attorney General Ralph E. Erickson, July 

19, 1972, at 1973 Senate Hearings 181; Testimony of Deputy Attorney General Joseph T. 
Sneed, 1973 Senate Hearings 111. 

43. Mikva Bill §§ 3163, 3164(a), (d) (pp. 283,285 infra). 
44. Original Ervin Bill §§ 3163, 3164(a) (pp. 290,292 infra). 
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ning provisions became increasingly elaborate. That bill introduced the 
system of progressively more restrictive time limits, and provided that 
the permanent time limits would take effect three years after enact­
ment.45 For defendants in custody and those designated as high risk, it 
introduced an interim 90-day time limit-the forer1mner of 18 U.S.C. 
§ 31M-which was to expire when the permanent time limits became 
effective.46 The 1972 Senate subcommittee bill required the submission 
of two plans, one due one year after enactment, and one due two years 
after enactment.47 Introducing the bill in the Ninety-third Congress, 
Senator Ervin referred to the planning process as the "vital link" be­
tween the goal of speedy trials and the resources needed to implement 
it.48 

Still another transitional year was added before the bill emerged from 
the Senate Judiciary Committee in 1974, so that the permanent time 
limits would not take effect until four years after enactment. 49 More­
over, the 1974 Senate committee bill provided that the more generous 
time limits of the transitional period would not be enforced with sanc­
tions: the dismissal sanction also would take effect four years after en­
actment, and a provision barring reprosecution except in "exceptional 
circumstances" would take effect two years after that. 50 As contrasted 
with the 1972 Senate subcommittee bill, the planning provisions of the 
1974 Senate committee bill were quite detailed: district planning groups 
were mandated, with a specified membership that included prosecution 
and defense representation; the groups were enjoined to consider re­
forms in the criminal justice system as well as changes in the practices 
of individual courts; and the contents of the plans they were to formu­
late were prescribed in some detail. Plans were due one, three, and five 
years after enactment. 51 Echoing Senator Ervin's introductory state­
ment, the 1974 Senate committee report described this "elaborate plan­
ning and reporting process" as "the vital link with the appropriations 
process."5 2 

The Congress will have two alternatives. It can appropriate to the 
criminal justice system those additional resources which are proved to 
be necessary to achieve the goal set by law in this bill. If the criminal 
justice system has fulfilled its responsibilities to the statute, to the Sixth 
Amendment, and to justice, any failure of Congress to do its part wiIl 

45. 1972 Senate Subcommittee Bill §§ 3161(b)(1)(B), 3163 (pp. 296,303 infra). 
46. [d. § 3164 (p. 303 infra). 
47. [d. § 3165(a) (p. 305 infra). 
48. 119 Congo Rec. 3264 (1973). 
49. 1974 Senate Committee Bill §§ 3161(1), ig), 3163(a), (b) (pp. 312. 313. 320. 321 

infra). 
50. [d. §§ 3162(c). 3163(c) (pp. 318,321 infra). 
51. [d. §§ 3165-69 (pp. 323-33 infra). 
52. 1974 Senate Committee Report 22. 
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be evident. Congress would then have to bear the burden of imposing 
obligations on others, while failing to meet its own.53 

The House subcommittee and committee bills maintained the Senate's 
four-year schedule for phasing in the time limits, although they con­
tained different transitional limits for the fourth year following enact­
ment. 54 However, in rejecting the Senate provision that would have 
permitted reprosecution in "exceptional circumstances" when a case 
was dismissed on speedy trial grounds, the House subcommittee made 
the sanction of dismissal with prejudice fully applicable at the end of 
the four-year phase-in period.55 The planning provisions were amended 
in both subcommittee and full committee, but the general thrust was 
unchanged.56 The 1974 House committee report referred to the plan­
ning process as "[t]he heart of the speedy trial concept embodied in" 
the bill-a provision "linking the time standards with a commitment on 
the part of the legislature to determine the needs of the courts."57 

The final change in the implementation schedule of the original act 
was made in House floor amendments offered by Representative Ray 
Thornton. Those amendments tied all the effective dates to July 1, 
1975, instead of the date of enactment, effectively setting the schedule 
back six months; according to their sponsor, the purpose was to "tie the 
effective date of the act to the necessary appropriations to implement 
the act."58 That was apparently a reference to the need for appropri­
ations to implement the planning process. The amendments were ac­
cepted by Representative Conyers and were adopted without further 
discussion. 59 Hence, the act as passed provided that both the perma­
nent time limits and the dismissal sanction would take effect July 1, 
1979. 

Purposes of the 1979 Amendments 

In April 1979, in anticipation of the July 1 deadline for full imple­
mentation of time limits and sanctions, both the Department of Justice 
and the Judicial Conference submitted bills to amend the Speedy Trial 
Act. The bills differed in some respects, but many of their provisions 
were identical. The major feature of both bills was a proposed expan­
sion of the permanent time limits. In place of the 30-day period from 

53. ld. at 23. 
54. 1974 House Subcommittee and Committee Bills §§ 3161(1), (g), 3163(a), (b) (pp. 338, 

339, 347, 348 infra). 
55. 1974 House Subcommittee Bill §§ 3162(a), 3163(c) (pp. 345,348 infra). 
56. /d. §§ 3165-69 (pp. 350-60 infra); 1974 House Committee Bill §§ 3165-71 (pp. 363­

71). 
57. 1974 House Committee Report 23. 
58. 120 Congo Rec. 41789, 41790 (1974). 
59. ld. at 41789. 
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arrest to indictment, both bills would have provided a 60-day period.60 

In place of the IO-day period from indictment to arraignment and the 
60-day period from arraignment to commencement of trial, both bills 
would have provided a single 120-day period from indictment to com­
mencement of trial.61 Both bills also included a new 30-day minimum 
period within which a defendant could not be brought to trial without 
his consent. 62 The Department of Justice also proposed that the 90-day 
interim time limit for defendants in custody and those designated as 
high risk be made permanent, so that the expansion of the basic time 
limits would not affect the scheduling of trials for such defendants. 63 

The Judicial Conference proposed that the expansion of the time 
limits be accompanied by the elimination of automatically excluded pe­
riods of time. Its bill would have permitted a trial judge to extend the 
time limits because of certain listed events, but only if the extension was 
"reasonably necessitated" by such events. In the case of pretrial pro­
ceedings, the listed event was "pretrial proceedings of unusual complex­
ity."64 The Department of Justice bill, on the other hand, did not pro­
pose a change in the basic framework of the exclusion provisions, and 
proposed that the exclusion for "delay resulting from hearings on pre­
trial motions" be amended to exclude "delay resulting from the prepa­
ration and service of pretrial motions and responses and from hearings 
thereon."65 The Judicial Conference bill thus contemplated that the 
proposed 120-day period to commencement of trial would be the norm; 
the Department of Justice bill contemplated that it would be extended 
in any case in which pretrial motions were filed. 

The proposals for amendment were considered in an atmosphere of 
some urgency. In transmitting the Justice Department's bill, the Attor­
ney General had stated that "dismissals could occur in as many as 17 
percent of criminal cases filed" if the act were permitted to become 
fully effective according to its original terms.66 Although substantial 
doubt was cast on the validity of that figure,67 it is clear that the fear 
of a wave of dismissals was an important factor in the congressional de­
liberations. 68 

60. 1979 Justice Department Bill § 2; 1979 Judicial Conference Bill § I. 
61. 1979 Justice Department Bill § 3 (p. 69 infra); 1979 Judicial Conference Bill § 2. 
62. Sections cited in note 61 supra. 
63. 1979 Justice Department Bill §§ 6, 7 (p. 250 infra). 
64. 1979 Judicial Conference Bill § 3 (pp. 94-95, 109 infra). 
65. 1979 Justice Department Bill § 5(c) (p. 109 infra). 
66. Letter to Vice-President Walter F. Mondale from Attorney General Griffin B. Bell, 

Apr. 10, 1979, at 125 Cong. Rec. S4329 (daily ed. Apr. 10, 1979). 
67. E.g., Testimony of Judge Alexander Harvey II, Chairman, JUdicial Conference 

Committee on the Administration of the Criminal Law, 1979 Senate Hearings 66; Testi­
mony of Allen R. Voss, Director, General Government Division, General Accounting 
Office, 1979 House Hearings. (Citation to 1979 House Hearings based on galley proofs.) 

68. See Remarks of Representatives Peter W. Rodino, Jr., James F. Sensenbrenner, Jr., 
Robert McClory, and John M. Ashbrook, 125 Congo Rec. H6914-15 (daily ed. July 31, 
1979); Remarks of Senator Edward M. Kennedy, 125 Congo Rec. SII040 (daily ed. July 
31, 1979). 
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Hearings were held before the Senate Judiciary Committee in May 
1979, with Senator Joseph R. Biden, Jr., presiding. Some witnesses 
argued that the act's provisions regarding excludable time were being 
too narrowly interpreted by some members of the judiciary, and that 
the original time limits were reasonable if the exclusions were interpret­
ed more generously; guidelines that had been issued by the Judicial 
Council of the Second Circuit were praised for containing more liberal 
interpretations that would make the statute workable. 69 Others argued 
that the statute should establish a reasonable norm and that the exclu­
sions should be used sparingly.70 A consensus emerged that the original 
time limits were indeed unduly short if the exclusions were strictly con­
strued. By the second day of the hearings, the serious question was 
whether to maintain the original time limits with generous exclusions or 
to provide for expanded time limits with narrow exclusions.71 

The bill reported to the Senate on June 13 did not in form expand 
the time limits. It merged into one 70-day time limit the previous lO­
day time limit to arraignment and 60-day time limit to trial, but the 
committee concluded "that a case cannot, at present, be made for a fun­
damental policy change in the Act by an enlargement of the time 
limits."72 However, the committee bill did provide unambiguously for 
a generous exclusion for pretrial motions, covering the period from the 
filing of the motion through the hearing. It also included amendments 
to the exclusion for "ends of justice" continuances that were calculated 
to liberalize their use, particularly to accommodate the scheduling 
problems of counsel. For those who had interpreted the original exclu­
sions strictly, the practical impact of those changes was a very substan­
tial expansion of the post-indictment time limits. Indeed, the report of 
the Senate Judiciary Committee observed that the amended exclusion 
for pretrial motions "could become a loophole which could undermine 
the whole Act," and urged the adoption of rules that would limit the 
amount of time consumed-and therefore excluded-in the handling of 
such motions. 73 

In spite of the fact that the stated time limits for ordinary defendants 
were not expanded, the Senate committee accepted the Justice Depart­
ment suggestion that the 90-day limit for high-risk defendants and those 
in custody be made permanent. The bill also contained, in somewhat 

69. Testimony of Daniel J. Freed, 1979 Senate Hearings 74-75; Prepared Statement of 
Judge Robert J. Ward, 1979 Senate Hearings 147-48. The Second Circuit guidelines are 
reproduced at 125 Congo Ree. S8014-20 (daily ed. June 19, 1979). 

70. Testimony of Assistant Attorney General Philip B. Heymann, 1979 Senate Hearings 
32, 34; Testimony of Judge Robert Peckham, 1979 Senate Hearings 135. 

71. See Opening Statement of Senator Joseph R. Biden. Jr .. at Second Day of Hearings, 
1979 Senate Hearings 72 (p. 110 infra); Testimony of Daniel J. Freed, 1979 Senate Hear­
ings 73-75. 

72. 1979 Senate Committee Report 16. 
73. [d. at 34 (pp. 114-15 infra). 
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modified form, the 30-day minimum period within which trial could not 
commence without the defendant's consent. 

The 1979 Senate committee bill also provided for a two-year post­
ponement of the effective date of the dismissal sanction. Such a post­
ponement had been suggested by the General Accounting Office, as an 
alternative to substantive amendment, on the ground that it would 
afford more time to study the operation of the statute without risking 
dismissals before determining whether substantive change was neces­
sary.74 The committee accepted this rationale even while making sub­
stantive amendments, adding the point that newly created judgeships 
were still being filled and that an increase in prosecutorial resources 
was contemplated. It argued that there was a need to see what impact 
those additional resources would have. 7 5 

The Senate committee's bill was passed, without floor amendment, on 
June 19, 1979. Two days of hearings were held in June and July by the 
House Judiciary COl:!lmittee's Subcommittee on Crime, still chaired by 
Representative Conyers. In addition to making some minor changes in 
the Senate bill, the subcommittee changed the postponement of the dis­
missal sanction from two years to one year. The subcommittee bill was 
accepted without amendment by the Judiciary Committee, whose 
report emphasized, as a reason for deferring the sanctions, the relief 
that would be provided when the newly created judgeships were 
filled. 76 The bill passed the House without amendment on July 31, 
1979. The Senate accepted the House amendments on the same day, 
and President Carter signed the bill on August 2. 

Major Legislative Issues 

One of the central issues in the development of the legislation has al­
ready been discussed under the heading, "Phased Compliance and the 
Planning Process." That issue involved the schedule and procedures 
that would enable the criminal justice system to prepare for implemen­
tation of the permanent rules of the Speedy Trial Act. We turn now to 
five major issues in the legislative development of the permanent rules 
themselves. 

74. Testimony of Allen R. Voss, Director, General Government Division, General Ac­
counting Office, 1979 Senate Hearings 18-19, 25-26; U.S. General Accounting Office, 
Speedy Trial Act-Its Impact on the Judicial System Still Unknown 21-23 (1979). 

75. 1979 Senate Committee Report 16,28. 
76. 1979 HOllse Committee Report 8-9. 

23 



Survey ofHistory 

Definitions of the Time Limits 

Representative Mikva's original bill provided a 60-day period to trial 
for defendants accused of violent crimes and a l20-day limit for defend­
ants accused of other crimes. All subsequent bills through the 1974 en­
actment provided for a 60-day time limit. In spite of a good deal of 
criticism that this period was too short, the number "60" remained in­
vulnerable to change. But its practical impact changed materially as 
successive amendments changed the date from which the 60 days to 
trial was to be measured and added other time limits in front of it. Fi­
nally, in the 1979 amendments, the 60-day time limit to trial was 
merged with a lO-day limit to arraignment, and a 70-day time limit to 
trial was created. 

Up through the 1972 Senate subcommittee bill, the effort appears to 
have been to implement the recommendations of the ABA standards. 
Standard 2.2(a) recommended that the time limit to trial be measured 
"from the date the charge is filed, except that if the defendant has been 
continuously held in custody or on bailor recognizance until that date 
to answer for the same crime or a crime based on the same conduct or 
arising from the same criminal episode, then the time for trial should 
commence running from the date he was held to answer." The com­
mentary to this standard made it clear that the charge referred to was 
an indictment, information, or other charge sufficient to support pros­
ecution. 

In the Mikva bill, the time to trial was to be measured "[f]rom the 
date the defendant is arrested or a summons is issued, except that if an 
information or indictment is filed earlier, from the date of such 
filing."77 The original Ervin bill eliminated the word "earlier" from 
this language, thus creating a troublesome ambiguity about the meaning 
of the exception clause. 7 8 The 1972 Senate subcommittee bill returned 
to the scheme of the Mikva bill, but service of a summons was substi­
tuted for issuance as an event that would cause the time limit to 
begin. 79 

Putting aside the ambiguous provision of the original Ervin bill, these 
early bills shared two notable characteristics, both derived from the 
ABA standards. First, they imposed a single time limit that would begin 
with arrest or summons prior to indictment and that was therefore ex­
pected to accommodate both pre-indictment and post-indictment pro­
ceedings. Second, in the event that indictment or information preceded 
arrest or summons, they provided that the time limit would be trig­
gered by an indictment or information, so that apprehension of the de­
fendant was one of the things to be accomplished within the limit. The 

77. Mikva Bill § 3J61(a)(I) (p. 280 infra). 
78. Original Ervin Bill § 3161(b)(I) (p. 287 infra). 
79. 1972 Senate Subcommittee Bill § 316J(b)(I)(A) (p. 296 infra). 
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commentary to ABA standard 2.2(a) had asserted that delay following 
the formal charge can operate to the disadvantage of the defendant 
whether or not he is within control of the court, and that the time limit 
should therefore be triggered by the filing of the charge. 

The first major change was made in the 1974 Senate committee bill, 
which produced the separate 30-day time limit for the filing of an infor­
mation or indictment and made the 60-day time limit to trial run from 
the date an information or indictment is filed (and made public). so 

A separate lO-day time limit to arraignment was introduced in the 
1974 House subcommittee bill, making the 60-day limit to trial run only 
from arraignment. More important than the additional time, however, 
may have been the language providing that the lO-day period would 
begin with the later of the date of the formal charge or the date the 
defendant "has been ordered held to answer and has appeared before a 
judicial officer of the court in which such charge is pending."sl The 
separate time limit to arraignment had been suggested by the Depart­
ment of Justice. 82 The House committee report did not highlight the 
fact that the provision delayed the commencement of any time limit 
when an indictment precedes the defendant's initial appearance in the 
district of prosecution. There is some reason to question whether the 
significance of the change was understood. Indeed, some passages in 
the 1974 House committee report are apparently based on the assump­
tion that the time limits would in fact be running in such circum­
stances. S3 

In the 1979 amendments, the time limit to arraignment and the time 
limit to trial were merged in response to expressions of concern that the 
short limit to arraignment was unnecessarily creating compliance diffi­
culties. 84 The merger of the two intervals did not in form extend the 
total allowable time to trial from indictment or initial appearance, but it 
did have the effect of enlarging the time slightly in cases in which less 
than ten days elapse before arraignment. 

80. 1974 Senate Committee Bill §§ 3161(b), (c) (p. 311 infra). 
81. 1974 House Subcommittee Bill § 3161(c) (p. 337 infra). 
82. "Proposed Amendments to S. 754," Exhibit to Testimony of Assistant Attorney 

General W. Vincent Rakestraw, 1974 House Hearings 199-200 (pp. 61-62 infra); c/ Pre­
pared Statement of James L. Treece, Member, Advisory Committee of U.S. Attorneys, 
1974 House Hearings 206-07 (pp. 63-64 infra) (argument against commencing time limits 
before defendant appears in charging district). 

83. See 1974 House Committee Report 31 (p. 67 infra) (transportation of defendants 
from foreign districts); id. at 36 (p. 193 infra) (exclusion of time for proceedings to obtain 
defendants imprisoned on other convictions). 

84. E.g., Prepared Statement of Assistant Attorney General Philip B. Heymann, 1979 
Senate Hearings 52 (pp. 70-71 infra); Prepared Statement of Judge Alex:ander Harvey II, 
Chairman, Judicial Conference Committee on the Administration of the Criminal Law, 
1979 Senate Hearings 62 (p. 72 infra). 
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The Exclusion for "Other Proceedings" 

The practical meaning of the statute was influenced not only by 
changes in the definitions of the time limits, but also by the develop­
ment of the provisions for excluding various periods of time from the 
computations. Prior to the hearings on the 1979 legislation, however, 
the legislative materials do not evidence any recognition that a change 
in the length of a time limit might be traded off against a change in the 
provisions governing time to be excluded from the count. 

The debate in this area has involved principally the exclusion of any 
"period of delay resulting from other proceedings concerning the de­
fendant." The quoted language, accompanied by a list of examples of 
such "other proceedings," appeared in the ABA standards and has ap­
peared in each version of the legislation from the Mikva bill forward. 85 

The list of examples of "other proceedings" changed somewhat from 
one version of the bill to another, although "hearings on pretrial mo­
tions" appeared as an example in all bills through the 1974 act. 

The Mikva bill and the original Ervin bill offered little guidance on 
the meaning of "delay resulting from other proceedings concerning the 
defendant." At the 1971 Senate hearings, Professor Freed observed that 
delay "resulting from hearings on pretrial motions" could be read, at 
one extreme, as defining a period that began with the date of filing the 
motion and ended on the date on which the court issued its decision, 
or, at the other, as "court days actually consumed in hearing a motion." 
The former, he said, "seems excessive"; if the latter was meant, the lan­
guage should be clarified. 8 6 Other witnesses also advocated clarifying 
amendments. 8 7 

Neither in 1971 nor in the later history did anyone suggest that the 
period of delay "resulting from" a proceeding might be something 
other than the duration of the proceeding itself. The perceived ambigu­
ities involved only the calculation of that duration. 

The 1972 Senate subcommittee bill resolved the ambiguities with a 
strict interpretation, providing that the exclusion for delay resulting 
from other proceedings covered "only such court days as are actually 
consumed" and that time during which a matter is under advisement or 

85. ABA Standard 2.3(a); Mikva Bill § 3 I 61(b)(l) (p. 281 infra); Original Ervin Bill 
§ 3161(c)(1) (p. 288 infra); 1972 Senate Subcommittee Bill § 3161(c)(I)(A) (p. 298 infra); 
1974 Senate Committee Bill § 3161(h)(l) (p. 313 infra); 1974 House Subcommittee and 
Committee Bills § 3161(h)(l) (p. 339 infra); 1974 Act § 3161(h)(l) (p. 376 infra); 18 
U.S.C. § 3161(h)(I). 

86. "Additional Amendments to S. 895," Appendix A to Prepared Statement of Daniel 
J. Freed, 1971 Senate Hearings 147-48 (p. 99 infra). 

87. Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 (p. 98 infra); 
"Supplement" to Testimony of Senator Charles H. Percy, 1971 Senate Hearings 71 (p. 98 
infra). See also Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
258 (p. 100 infra). 
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awaiting decision could not be excluded. 88 In 1974, the full Senate Ju­
diciary Committee rejected that solution. It eliminated the language re­
stricting the exclusion to "court days," and added language stating that 
delay from "other proceedings" includes delay "reasonably attributable 
to any period during which any proceeding concerning the defendant is 
actually under advisement."89 In explaining that change, the 1974 
Senate committee report discussed only the question whether the exclu­
sion should cover time during which a matter is under advisement. 90 
No mention was made of the intended resolution of other ambiguities 
that the subcommittee had resolved with the "court days" language. It 
was therefore unclear whether the exclusion was limited to court days 
and time under advisement, or whether some broader interpretation 
was appropriate. That ambiguity was not remarked upon in the subse­
quent legislative proceedings in 1974, and it was unresolved in the final 
bill. The House subcommittee added the 30-day limitation on the time 
that can be excluded while a matter is under advisement. 91 

As has already been remarked, the consideration of the 1979 amend­
ments included much discussion of the merits of broad and narrow in­
terpretations of the "other proceedings" exclusion. The legislation that 
resulted clearly favored the more generous interpretations. Unlike the 
1972 Senate subcommittee bill, which had applied the restrictive "court 
days" language to the entire exclusion for "other proceedings concern­
ing the defendant," the 1979 legislation added liberalizing language only 
to some of the examples of such proceedings. The critical change was 
in the example regarding pretrial motions, which now reads "delay re­
sulting from any pretrial motion, from the filing of the motion through 
the conclusion of the hearing on, or other prompt disposition of, such 
motion." No similar change was made in the reference to delay result­
ing from an interlocutory appeal or to delay resulting from trial on 
other charges. Because the entire paragraph governing the exclusion for 
"other proceedings" was reenacted in the 1979 act, however, it seems 
appropriate to treat the expanded definition of delay resulting from pre­
trial motions as indicative of the meaning to be ascribed to the "other 
proceedings" exclusion generally. 

Calendar Congestion 

Another issue that was important in the development of the legisla­
tion was how to respond to calendar congestion. Two lines of authority 
bear on that issue. One involves the individual judge's case-by-case au­
thority to extend time limits, in effect, by granting continuances. The 

88. 1972 Senate Subcommittee Bill § 3161(c)(l)(B) (p. 298 infra). 

89.1974 Senate Committee Bill § 3161(h)(l)(vii) (p. 314 infra). 

90. 1974 Senate Committee Report 36 (p. 104 infra). 
91. 1974 House Subcommittee Bill § 3161(h)(l)(G) (p. 340 infra). 
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other involves administrativp authority to suspend the operation of the 
time limits on a court-wide basis for a limited period. 

The ABA standards took the case-by-case approach. Standard 2.3(b) 
recommended exclusion from the time limits of "[t]he period of delay 
resulting from congestion of the trial docket when the congestion is at­
tributable to exceptional circumstances." The commentary indicated 
that delay attributable to "chronic congestion" should not be excused, 
but that some leeway was necessary to insure flexibility when certain 
unique, nonrecurring events, such as mass public disorder, produced an 
inordinate number of cases for court disposition. It also indicated that 
the exclusion would accommodate exceptional circumstances that re­
sulted in the unavailability of the prosecutor or judge at the time the 
trial was scheduled. The standards included no provision for adminis­
trative suspension of the time limits. 

The Mikva bill took the opposite approach. It included provisions 
permitting the Judicial Conference to approve a suspension of the time 
limits if a district court was unable to comply "because of limitations of 
manpower or resources."92 But it had no provision for excluding time 
if an individual judge was compelled to continue a case because of cal­
endar congestion. It did provide an exclusion for continuances granted 
"upon a showing of good cause," but there was no provision for grant­
ing such a continuance sua sponte, and a showing of "special circum­
stances peculiar to that case" was required if the continuance was on 
the prosecutor's motion. 93 

The original Ervin bill retained the Mikva bill's provisions for admin­
istrative suspension, with only minor changes in language. 94 It included 
provisions for "good cause" continuances that were considerably more 
restrictive than those of the Mikva bill, but added a provision permit­
ting continuances, at the request of either party, upon a finding "that, 
unless such a continuance is granted, the ends of justice cannot be 
met."95 Continuances granted sua sponte were not covered, suggesting 
that the draftsmen did not contemplate application of this provision to 
cases in which the court needed a continuance because of scheduling 
difficulties. 

In the 1972 Senate subcommittee bill, there was no provision for ad­
ministrative suspension of the time limits. That bill introduced the plan 
for phasing in the application of the time limits, and the draft commit­
tee report that accompanied it said that the delay in full implementation 
should eliminate the need for relief through suspension. Moreover, it 
argued, "any unforeseen emergency which might call for a suspension 
of the speedy trial time limits would certainly fall within the 'ends of 

92. Mikva Bill §§ 3164(b), (e) (pp. 284,285 infra). 
93. [d. §§ 3161(b)(6), (7) (p. 282 infra). 
94. Original Ervin Bill §§ 3 I 64(b), (e) (pp. 293,294 infra). 

95.Id. § 3161(c)(8) (p. 290 infra). 


28 

http:language.94


Major Issues 

justice' continuance provision,"96 which in the subcommittee's bill in­
cluded the power to grant such continuances sua sponte.97 At a differ­
ent point in the draft committee report, however, it was stated that "the 
dismissal sanction applies even if there is court congestion, for that is 
the very problem the bill is designed to address."98 

The 1974 Senate committee bill amended the sanction provision to 
allow reprosecution of a case following a speedy trial dismissal if "the 
government has presented compelling evidence that the delay was 
caused by exceptional circumstances which the government and the 
court could not have foreseen or avoided." The provision further stated 
that "general congestion of the court's docket" was not among the ex­
ceptional circumstances that would warrant such reprosecution.9 9 It 
was implicit in that language that "general congestion of the court's 
docket" was not a circumstance that would have obviated the need for 
dismissal in the first place. But nothing in the Senate history indicated 
what the phrase "general congestion" referred to, or whether there are 
some kinds of congestion that are not "general." 

In the House subcommittee, provisions for administrative relief were 
restored in the form of the "judicial emergency" provision. loo In addi­
tion, the language about "general congestion" was moved from the 
sanction provision to the "ends of justice" continuance provision, so 
that it explicitly forbade continuances "because of general congestion of 
the court's calendar."IDl The new "judicial emergency" provision 
stated that the time limits could not be suspended, without the consent 
of Congress, within six months of the expiration of a previous suspen­
sion. That prohibition raised the possibility that administrative relief 
would in some circumstances be unavailable to deal with unforeseen 
crises. One might infer that the draftsmen believed that unforeseen 
crises could be handled under the provision for "ends of justice" con­
tinuances. There is nothing in the 1974 House committee report to pro­
vide guidance on that question, however. In a colloquy on the House 
floor, Representatives Cohen and Conyers suggested that an "ends of 
justice" continuance might be used if the scheduling of relatively rou­
tine cases was delayed by the trial of a protracted case, but only if ef­
forts to secure the help of other judges had been made and had 
failed. 102 

The 1979 amendments included a new provision, section 3174(e), de­
signed to expedite the procedure for administrative suspension of the 
time limits in cases in which the need for suspension "is of great urgen­

96. 1972 Draft Senate Committee Report. at 1973 Senate Hearings 57 (p. 154 infra). 
97. 1972 Senate Subcommittee Bill § 3161(c)(8) (p. 300 infra). 
98. 1972 Draft Senate Committee Report, at 1973 Senate Hearings 44 (p. 151 infra). 
99. 1974 Senate Committee Bill § 3 1 62(b) (p. 318 infra). 
100. 1974 House Subcommittee Bill § 3172 (p. 361 infra). 
101. Id. § 3161(h)(8)(C) (p. 343 infra). 
102. Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41792-93 (pp. 173-74 infra). 
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cy." The addition of that subsection, which was suggested by the Judi­
cial Conference and the Department of Justice,103 suggests at least a 
lack of confidence that the "ends of justice" provision would accommo­
date such situations. The relevant portions of the "ends of justice" ex­
clusion were not changed by the 1979 legislation. Thus, a good deal of 
ambiguity remains as to whether some calendar congestion falls short of 
being "general congestion," and may therefore be considered ground 
for an "ends of justice" continuance under section 3161(h)(8). 

Flexibility to Accommodate the Needs of Particular Cases 

The provision excluding time consumed by continuances granted in 
the "ends of justice," discussed above in the context of calendar con­
gestion, was primarily regarded as serving another purpose: to provide 
the court with discretion to respond to characteristics of individual 
cases not adequately covered by the automatic exclusions. The treat­
ment of the provision in the legislative history materials reflects the ten­
sion of two conflicting concerns. On the one hand, the proponents of 
the legislation were seeking mandatory time limits; overly broad discre­
tion would undercut that goal. On the other hand, it was recognized 
throughout the process that some flexibility was essential. 

As was noted above, the "ends of justice" language first appeared in 
the original Ervin bill. The separate "good cause" provisions of the 
Mikva and original Ervin bills were eliminated in the 1972 Senate sub­
committee bill. Also eliminated in that bill was a provision that had 
exempted antitrust, securities, and tax cases from the scope of the legis­
lation; 1 04 this action was apparently in response to suggestions that 
case complexity was a matter to be considered on a case-by-case 
basis. 10

l) The subcommittee bill authorized continuances on the basis of 
findings "that the ends of justice and the best interest of the public as 
well as the defendant would be served thereby."106 The draft commit­
tee report that accompanied the bill referred to three kinds of situations 
in which such a continuance might be appropriate. One involved situa­
tions in which continuation of the proceedings would otherwise be im­
possible or would be a miscarriage of justice-for instance, if the judge 
trying the case became ill, or the defendant or his counsel became ill, 
or the court permitted counsel to resign from the case. The second in­
volved unusual complexity. The third involved cases in which, in order 

103. 1979 Judicial Conference Bill § 5(4) (p. 272 infra); 1979 Justice Department Bill 
§ 8 (p. 271 infra). 

104. Mikva Bill § 3163(b) (p. 283 infra); Original Ervin Bill § 3 I 63(b) (p. 292 infra). 
105. See 1972 Draft Senate Committee Report, at 1973 Senate Hearings 55-56 (p. 153 

infra); Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 36 (p. 140 infra); 
Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney General Wil· 
liam H. Rehnquist. Oct. 19, 1971, at 1971 Senate Hearings 256 (p. 145 infra). 

106. 1972 Senate Subcommittee Bill § 3161(c)(8) (p. 300 infra). 
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to stop continuing criminal activity, the government was compelled to 
initiate prosecution (and thereby trigger the time limits) before investi­
gation was complete. Except in these situations, the draft report ex­
pressed the intent that the provision should rarely be used. 107 

In the 1974 Senate committee bill, the required finding was changed 
so that the ends of justice must "outweigh" the best interest of the 
public and the defendant in a speedy trial. In addition, the three factors 
that had been mentioned in the 1972 draft committee report were, in 
essence, written into the bill as factors that, "among others," a judge 
shall consider in determining whether to grant an "ends of justice" con­
tinuance. 108 With the exception of situations involving those three fac­
tors, the 1974 Senate committee report again expressed the intent that 
the "ends of justice" continuance "should be rarely used."109 In the 
House of Representatives, "to prevent abuse,"110 the provision was 
amended to prohibit granting an "ends of justice" continuance "because 
of general congestion of the court's calendar, or lack of diligent prepa­
ration or failure to obtain available witnesses on the part of the attorne, 
for the Government." 

In the more liberal atmosphere prevailing at the time of the 1979 
amendments, several amendments were made to the provision authoriz­
ing "ends of justice" continuances. One significant change made clear 
that conflicts of government and defense counsel could be accommo­
dated under this provision, as could defendants' difficulties in obtaining 
counsel. 1 1 1 New language was also added permitting "ends of justice" 
continuances to allow counsel "the reasonable time necessary for effec­
tive preparation," even in cases that are not so unusual or so complex 
as to make preparation within the time limits unreasonable. 112 In sug­
gesting that the time limits otherwise computed may be too short to 
permit adequate preparation, even in a case that is neither unusual nor 
complex, this new language appears to have introduced a new ambigu­
ity about the appropriate grounds for "ends of justice" continuances. 
There can be no question, however, that its general purpose was to en­
large the court's flexibility to extend the time limits in particular cases. 

The Dismissal Sanction 

The issue that generated the most controversy in the development of 
the legislation was probably the dismissal sanction. Proponents of the 

107. 1972 Draft Senate Committee Report, at 1973 Senate Hearings 53-54 (pp. 152-153 
infra), 

108, 1974 Senate Committee Bill § 3161(h)(8) (p. 315 infra). 
109. 1974 Senate Committee Report 41 (p. 163 infra). 
110. 1974 House Committee Report 22. 
Ill. § 3161(h)(8)(B)(iv), added by the 1979 amendments; see 1979 Senate Committee 

Report 35 (p. 185 infra). 
112. Authorities cited in note III supra. 
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legislation regarded the threat of dismissal as the critical element that 
made the time limits more than merely precatory. However, fears were 
expressed that criminals would unreasonably escape from prosecution. 

The ABA standards had recommended "absolute discharge" as the 
consequence of failure to meet the time limits, discharge that "should 
forever bar prosecution for the offense charged and for any other of­
fense required to be joined with that offense." 113 The commentary 
argued that absolute discharge was the only effective remedy-that per­
mitting renewal of the prosecution for the same offense would make 
speedy trial rules "largely meaningless." The Mikva bill followed the 
ABA standards closely.1l4 The original Ervin bill incorporated the 
same basic rule except that dismissal would have been required only if 
the failure to bring a defendant to trial in time was "through no fault" 
of the defendant or his counsel. 115 

The 1972 Senate subcommittee bill dropped the reference to "fault." 
It also extended the scope of the bar to prohibit prosecution of offenses 
"based on the same conduct or arising from the same criminal epi­
sode." 116 It maybe noted that the increased scope was not entirely in 
harmony with other provisions of the bill. Throughout the development 
of the legislation, section 3161(h)(6) and its predecessors provided in 
nearly identical language for the exclusion of time between the dismiss­
al of an indictment or information upon motion of the government and 
the filing of a new charge based on the same offense or an offense "re­
quired to be joined with that offense." The existence of this exclusion 
implies the existence of an unstated rule: that, once the time limit to 
trial has begun to run, it applies to both the offense charged and any 
offense "required to be joined" with it. By giving a broader sweep to 
the bar to prosecution after a dismissal on speedy trial grounds, the sub­
committee bill would have barred prosecution on some charges on 
which the time limits had never been running. That anomaly appeared 
in some of the subsequent bills as well; apparently, no connection was 
perceived between the bundle of charges on which time limits were 
running and the bundle with respect to which prosecution would be 
barred. 

The 1973 Senate hearings produced substantial criticism of the dis­
missal sanction on two grounds. Some critics attacked the sanction as 
inappropriate. As Senator McClellan put it, "the dismissal sanction is 
assessed against society while the fault of delay is attributable to the 

113. ABA Standard 4.1. 
114. Mikva Bill § 3162(b) (p. 282 infra). 
115. Original Ervin Bill § 3162 (p. 290 infra). 
116. 1972 Senate Subcommittee Bill § 3162(a) (po 301 infra). 
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defendant, his counsel, the prosecutor or the court."117 In addition, the 
Department of Justice criticized the scope of the bar to further pros­
ecution and suggested that the dismissal apply only to the offense 
charged. 118 The 1974 Senate commIttee bill incorporated a compro­
mise provision that had been suggested by Senators McClellan and 
Hruska. 119 Under that provision, speedy trial dismissal was to be with­
out prejudice, but prosecution could "only be reinstituted if the court in 
which the original action was pending finds that the attorney for the 
government has presented compelling evidence that the delay was 
caused by exceptional circumstances which the government and the 
court could not have foreseen or avoided." As noted previously, the 
bill further provided that exceptional circumstances did not include 
general congestion of the court's docket, lack of diligent preparation, or 
failure to obtain available witnesses. 12o 

The 1974 House subcommittee bill restored dismissal with prejudice 
and made the bar to prosecution applicable to "that offense or any of­
fense based on the same conduct or arising from the same criminal epi­
sode." 121 The full Judiciary Committee dropped the phrase "or arising 
from the same criminal episode" and added a sentence making it clear 
that dismissal with prejudice would apply only to those offenses 
"which were known or reasonably should have been known at the time 
of dismissal."122 As has been observed previously, the language that 
appears in the statute-allowing the dismissal to be with prejudice or 
without-was adopted by floor amendment as a compromise between 
the sponsors of the legislation and the Department of Justice. The list 
of matters for the court to consider in determining whether to dismiss 
with or without prejudice had no antecedents in earlier versions of the 
bill, and no substantial guidance is to be found in the history made on 
the House floor. References to the scope of the bar against further 
prosecution were also eliminated in the compromise version, and no 
guidance is to be found on that question. Although the 1979 amend­
ments deferred the effective date of the sanction provision, they left the 
provision itself untouched, and the ambiguities of the compromise pro­
vision remain unresolved. 

117. "Memorandum of Explanation, Possible Amendments to S. 754," in Statement 
Submitted for the Record by Senator John L. McClellan, 1973 Senate Hearings 165 
(p. 202 infra). 

118. Letter to Senator Ervin from Deputy Attorney General Ralph E. Erickson, Dec. 
14, 1972, at 1973 Senate Hearings 193 (p. 204 infra); Letter to Mark Gitenstein, Counsel, 
Subcommittee on Constitutional Rights, Senate Committee on the Judiciary, from Rich­
ard A. Hauser, Attorney-Advisor, Office of Criminal Justice, U.S. Department of Justice, 
June 12, 1973, at 1973 Senate Hearings 197-98 (pp. 206-07 infra). 

119. See 1974 Senate Committee Report 2-3 {po 208 infra}. 

120.1974 Senate Committee Bill §§ 3162(a), (b) (pp. 317,318 infra). 

121. 1974 House Subcommittee Bill §§ 3162{a)(I), (2) (po 345 infra). 
122. 1974 House Committee Bill §§ 3162 (a)(I), (2) (p. 345 infra). 
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Conclusion 

In part 2 of this volume, source materials from the legislative history 
of the act are organized according to the statutory language to which 
they pertain. Although that format has its uses, its focus on the details 
of individual provisions is somewhat restrictive. This part has been 
painted with a broader brush in an effort to convey a broader under­
standing of the major purposes of the legislation, the thrust of the 
amendments enacted in 1979, and the ways in which several major 
issues were dealt with in the development of the statute. 

The goal of the Speedy Trial Act is a system in which cases are dis­
posed of with reasonable dispatch, whether or not prosecutors or de­
fendants perceive speed as being in their interest. The principal means is 
the imposition of statutory time limits on the court, the prosecution, 
and the defense, backed up by the threat of dismissal. Within that broad 
framework, the dominant theme of the law's development seems to 
have been liberalization of the definition of a "speedy trial." Between 
introduction of the Mikva bill in 1969 and passage of the 1974 act, the 
definition was liberalized by adding separate time limits from arrest to 
indictment and from indictment to arraignment, as well as by providing 
that the time to arraignment would not begin to run before the defend­
ant's initial appearance in the charging district. In 1979, the liberalizing 
trend continued with statutory ratification of generous interpretations of 
the provisions governing the exclusion of time. As the act now stands, 
it appears to be a quite flexible restraint, at least in the post-indictment 
stage. But it remains highly technical, ambiguous in many situations, 
and filled with traps for the unwary. 
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SECfION·BY·SECfION ANALYSIS 

18 U.S.C. § 3161(8) 

(a) In any case involving a defendant charged with an offense, the appropri­
ate judicial officer, at the earliest practicable time, shall, after consultation with 
the counsel for the defendant and the attorney for the Government, set the case 
for trial on a day certain, or list it for trial on a weekly or other short-term trial 
calendar at a place within the judicial district, so as to assure a speedy triaL 

Derivation 

First appeared in original Ervin bill, § 3161(a) (p, 287). This provi­
sion required that the trial date be set at the bail hearing, after consulta­
tion with counsel, for a day certain. 

1972 Senate subcommittee bill, § 3161(a) (p. 296). Changed the occa­
sion for setting the trial date to the "earliest practicable time." 

1974 Senate committee bill, § 3161(a) (p. 311). No change. 
1974 House subcommittee bill, § 3161(a) (p. 336). Added the refer­

ence to a weekly or other short-term calendar and the language that 
follows it. 

1974 House committee bill, § 3161(a) (p. 336). No change. 
No House floor amendments. 
1974 act, § 3161(a) (p. 375). 
Not amended in 1979. 
There was no similar provision in the ABA standards. 
Editor's note: The 1974 House subcommittee bill added similar lan­

guage about the place of trial to both this subsection and section 
3161(c). For aid in the interpretation of this language, the histories of 
both subsections should be referred to. 

Materials Addressed to Original Ervin Bill 

Testimony of Judge Albert Lee Stephens, Jr., 1971 Senate Hearings 80 
On page 2, line 11, the bill provides that when the defendant first appears 

before the court for a setting of a release condition under 3146, that the judge 
shall then set a date certain for triaL That might be possible under the proce­
dures of some courts. It would require modification of our procedure, and I 
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think it would be undesirable to require this. I think that the end result would 
be that a fictitious date would be set and adjusted at a later time, and that is 
very undesirable. Every time we deal with fictions, we are making a big mis­
take; we ought to deal with realities. 

Senator ERVIN. In other words, you think there ought to be flexibility there 
and not rigidity? 

Judge STEPHENS. Yes. In other words, when you say the case has to come to 
trial within 60 days except under certain conditions. you can rely upon the 
court to set a date which is a fair date and within time. 

The purpose, as I gather from a reading of the bill, in requiring a date certain 
is to enable the parties to prepare properly, and unless they have notice of 
when the trial is to be, of course, they cannot prepare. But we will inevitably 
have motions, perhaps to suppress evidence or other things of a similar kind, 
and in all these instances, to have a date certain already, a date certain when 
the very fact we are going to hear motions lets us delay that date, we are kid­
ding ourselves, so to speak, to say that this is a firm date because we know in 
the beginning that it is not. So, I think that we should rely upon courts to es­
tablish rules which would be fair to both sides and enable them to prepare the 
case. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
252-53 

That the arraignment is a preferable starting point [for imposing time limits] 
becomes especially apparent when section 3161 (b)( 1) of S. 895 is read in con­
junction with section 3161(a). The latter section. as a natural corollary of the 
former, assumes that the defendant's trial date should be set by the judge at the 
initial appearance for purposes of setting conditions of release. This language 
fails to take into account that in most criminal cases, the initial appearance of a 
defendant is not before a judge, but rather before a magistrate. The magistrate 
cannot usually try the case nor is he necessarily aware of the trial schedule of 
the various judges of the court to which he is attached. 

In the District of Columbia, the initial appearance of many defendants for the 
purposes of setting bail takes place before a judge of the District of Columbia 
Superior Court who performs the duties of a committing magistrate for the 
U.S. District Court. A Superior Court judge is not aware of the state of the 
trial calendar in the U.S. District Court or authorized to set trial dates for that 
Court. In addition, in a considerable number of cases, a defendant's initial ap­
pearance for the purposes of obtaining bail takes place in a distant district from 
which the defendant will eventually be removed. 

The initial appearance for purposes of setting bail will take place in most 
cases prior to the filing of an indictment or an information. Complaints usually 
are only fragmentary in their recitation of the charges against a particular de­
fendant and there is no realistic way of gauging the probable length of a trial 
until formal charges are filed by means of an indictment or an information. 
Hence, the scheduling of a particular case for a date certain without a realistic 
appraisal of the anticipated length of trial would lead to conflicts with other 
cases. 

The language of section 316l(a) might also require that a single judge assume 
the responsibility for the calendaring of a particular court-the so-called master 
calendar system. Most of the federal districts have found the master calendar 
system to be unworkable and have adopted the individual calendar system 
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whereby each judge is responsible for his own trial calendar. Under the provi­
sions of this section a return to the master calendar system could be avoided 
only if each defendant appears initially for the purposes of setting bail before 
the judge who will ultimately try the case. However, such a system would 
entail the necessity of considerable delay before a defendant could have a hear­
ing for the purposes of setting bail. In sum, section 3161(a) would lead to con­
fusion and additional delay, and would make it impossible for defendants to 
obtain bail as speedily as possible. In our proposal we do not require that the 
court set the trial date at bail hearing or even at arraignment. We think some 
flexibility should be left to the court since the problems within all districts may 
not be the same. 

Section 3161(a) would also be difficult to apply in those places where judges 
do not hold court continuously. Because other cases may delay the arrival of a 
judge who is holding court, for example, at one location, it would be a waste of 
time for defense counsel, government counsel, and witnesses to appear at an­
other location, on a date certain only to find that the judge has not been able to 
keep the appointment. Moreover, in those cases where a defendant is to be tried 
jointly with co-defendants, it is impossible to set a trial date unless all defend­
ants appear at the initial bail hearing with all of their counsel. 

Counsel assigned to a defendant for the purposes of the bail hearing, in many 
cases, will not be the same counsel who will subsequently defend the accused. 
The accused may wish to retain other counsel. Without having counsel present 
who will actually defend, it is virtually impossible to set a trial date. 

These difficulties may be avoided if the focus of the bill is shifted to the date 
of arraignment. The arraignment always occurs in the district where trial will 
be held. It frequently takes place before the judge who will try the case. At the 
time of arraignment all co-defendants can be brought together and counsel is 
usually readily ascertainable. Also at this time, of course, the grand jury or 
other investigation will be completed and the projected length of the actual 
trial will be more readily predictable. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 257 

It is appropriate to mention at this point that our amendments to S. 895 have 
deleted the requirement that the trial be set at the bail hearing. As I mentioned 
above, we think it is preferable to allow the court to set the trial date at a time 
convenient to the court. Difficulties engendered by the arrest of a defendant in 
a distant district, for example, might therefore be avoided, and the length of the 
case more realistically appraised. It would also thus be assured that the judge 
who is to try the case may assign the date. 

Letter to Senator Ervin from Judge W. Wallace Kent, Oct. 7, 1970, at 
1971 Senate Hearings 175 

In addition, the Act in the first paragraph, provides that a day certain shall 
be fixed for the trial. In this District we do not give a day certain. All pending 
cases are scheduled for the same day to avoid a situation where a case sched­
uled for a day certain may be disposed of at the last minute and the Court 
cannot conscientiously schedule another case for that time. Thus, I would sug­
gest that the term "day certain" be eliminated from the Act in order to avoid a 
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situation which might, in this District, unduly interfere with the scheduling and 
disposition of both civil and criminal cases. 

Letter to Senator Ervin from Judge James T. Foley, Oct. 16, 1970, at 
1971 Senate Hearings 168-69 

In this 2-Judge District, ... [w]e have a large geographical area, consisting 
of 29 counties in Upstate New York. It is a bustling and growing area of Up­
state New York with more than 3.000,000 people in it. We sit in four cities to 
hold jury and trial sessions and in this manner try to service the litigants and 
lawyers in this widespread area. The resident Chambers of the two District 
Judges are 180 miles apart. With this problem of acreage and people. handled 
efficiently to the satisfaction of the public, lawyers and litigants in the past by 
the staggered and separate Sessions, it would be very difficult for the Court to 
follow the direction in the Bill to set a day certain for trial on the first appear­
ance before the Court of a defendant. This is so because a Grand Jury may 
return indictments at a regular Court Session in Albany. Many defendants in­
dicted may be ones who ultimately will and should be tried in one of the other 
cities at a future Session of Court. It will be the District Judge presiding at the 
Session in that other City who will have the knowledge of the Calendar condi­
tion for that Session and be able to then fix the date for trial. 

Letter to Senator Ervin from Edward L. Barrett, Jr., Oct. 26, 1970, at 
1971 Senate Hearings 158 
In metropolitan areas, at least, release conditions will normally be set by the 
commissioner or magistrate and at a time when the defendant may not yet be 
represented. I doubt if the trial date can be set earlier than the time of formal 
arraignment and plea. 

Letter to Senator Ervin from Laurence H. Tribe, Dec. 2, 1970, at 1971 
Senate Hearings 201 
Section 3161(a) appears to be limited to defendants who appear before the court 
for the setting of release conditions under 18 U.S.c. § 3146 (Supp. V, 1970), 
but § 3146 applies only to persons charged with non-capital offenses. While this 
section may have been broadened for the District of Columbia by the D.C. 
Crime Bill, those accused of capital crimes in other districts, who may be most 
in need of speedy trial, may not be covered by this statute as drafted. The stat­
ute should also apply to those charged with capital crimes who are dealt with 
under 18 U.S.C. §§ 314) and 3148 (Supp. V, 1970). 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 47 
The commentary on this provision in the draft report was virtually 

identical to the commentary at page 31 of the 1974 Senate committee 
report, set forth below. 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 31 
Subsection 3161(a) requires the judge at the earliest practicable point in the 

process to set a date certain for trial. The date is set upon consultation with the 
prosecutor and defense counsel. 

This provision requires that all parties must be on notice of the trial date as 
early in the proceeding as possible. Setting a trial date early in the process per­
mits the parties, the witness," and especially the courts, to plan out the trial 
schedule and to integrate the schedule with their other obligations. This elimi­
nates difficulties with subsequent scheduling conflicts of the attorneys, especial­
ly those defense counsel who may have a civil practice. Any conflict existing at 
this time can be resolved and no future conflicts can be permitted to defer the 
trial date, since the attorney is already on notice as to his primary obligation to 
prepare and try this particular case. 

S. 895 required that the date certain be set at initial appearance rather than at 
the earliest practicable point. The Justice Department and several other wit­
nesses suggested that setting a date certain at initial appearance was unworkable 
because United States magistrates, who conduct initial appearance procedures 
in many districts, would be setting the date for a trial to be conducted by a 
district court judge. Based upon Judge Albert Stephens' suggestion, the require­
ment has been eliminated so that the Federal district judges can retain control 
over their own calendars. S. 754 would still provide that the court set a date 
certain for trial at the earliest possible point in the process. Thus, the courts 
would be free to adopt rules on this subject consistent with their own peculiar 
needs and capabilities. 

Prepared Statement of Rowland F. Kirks, Director, Administrative Office 
of the U.S. Courts, 1974 House Hearings 178 
Subsection 3l61(a) requires that courts set a "day certain" for the trial of each 
defendant. A requirement such as this would be most oppressive from the 
standpoint of judicial administration. While there are indeed situations where 
criminal cases are and should be set for trial on a day certain, many criminal 
cases are set down on a weekly calendar to be tried as reached on that calen­
dar. If district courts were no longer permitted to calendar cases in this manner, 
last minute changes in plea would eventually disrupt the orderly processing of 
both criminal and civil litigation and lead to calendar breakdowns. 

Furthermore, such a requirement could have a substantial impact on the effi­
cient administration of the jury system. Calendar breakdowns are costly both in 
terms of wasted time of jurors and the payment of fees on days on which jurors 
are called to serve when there is no case to try because of last minute changes 
of plea. 

This problem could be alleviated by an amendment to the subsection to 
permit the calendaring of criminal trials on short term trial calendars. See also 
the letter from Chief Judge W. Wallace Kent to Senator Ervin appearing on 
page 175 of the Senate hearings on S. 895 of the 92nd Congress. 

·So in original. Probably should be plural. 
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Testimony of Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, 1974 House Hearings 185 

Mr. CONYERS. Director Kirks, wasn't this language "at the earliest practica­
ble time" in itself a modification of some original language that preceded it­
namely, that originally there was a requirement that the trial date be set at the 
initial appearance-and for what largely sounds like the same reasons that you 
recite here today, the language was changed in 3161(a) to "at the earliest prac­
tical time"? 

Doesn't that leave you, even with that modified language, the kind of flexibil­
ity you would recommend? 

Mr. KlRKS. May I refer to the bill, please? 
Mr. CONYERS. Sure. 
Mr. KIRKS. I think we are concerned about the last phrase in paragraph (a), 

Mr. Chairman. The whole paragraph, which is quite brief, reads: 

In any case involving a defendant charged with an offense, the ap­
propriate judicial officer, at the earliest practicable time, shall, after 
consultation with the counsel for the defendant and the attorney for 
the Government, set a day certain for trial. 

We are suggesting that this last phrase should be tempered to embrace fur­
ther flexibility of having a time, a short calendar period such as a week. If a 
court and all concerned are afforded that much flexibility, then we could avoid 
what happens even where in the present system we have flexibility, we have 
abuses of getting almost set for trial, getting everyone present just as you re­
ferred to, I think, in the opening of these hearings with Senator Ervin, and then 
the key participant in the whole proceedings not being present. 

The single most expensive item in the Federal judicial budget is the payment 
of jurors. That is an item over some $18 million. We are making significant 
strides in the improvement in jury management. One of the capabilities that we 
have in the present system-and we are suggesting for your consideration the 
desirability of preserving some flexibility in the actual fixing of the day certain 
for trial, not statutorily, but by cooperation of all of the parties concerned-we 
will continue to make a significant financial savings in the calling of jurors 
alone. Under the programs we have instituted in the past few years, we have 
concrete evidence we are saving over a half million dollars annually as a result 
of better jury management. 

This provision, of course, is designed to preserve money for the cost of 
jurors, but I am suggesting that is a valid consideration in preserving some 
flexibility. 

Another significant feature, Mr. Chairman, is this. Under the present prevail­
ing practice, judges are working on individual calendars today. They are not 
working under a master calendar system, and that means that every time a case 
is filed, it is assigned to a specific judge and he handles that case from begin­
ning to end, criminal and civiL And in order for him to be an efficient manager 
of his personal calendar of cases, both civil and criminal, he needs some flexibil­
ity. 
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Comment by Representative Ray Thornton During Testimony of Rowland 
F. Kirks, Director, Administrative Office of the U.S. Courts, 1974 House 
Hearings 191 

Mr. THORNTON. I am impressed by your suggestion about the calendar, be­
cause setting a day certain is potentially wasteful of time, and if it is possible to 
calendar a series of cases, beginning at the first of the week with the intention 
of completing those cases in a week, it appears that is a useful suggestion. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 198 

On page 2, at the line 7, amend section 3161 (a) by deleting the period at the 
end of the sentence, and by adding the following language: 

"At such place, within the judicial district, so as to insure a speedy 
trial." 

Comments 

Presently 60% of the 94 judicial districts do not have statutory divisions, but 
merely have statutory places designated for the holding of court. If speedy 
trials are to become a reality, there needs to be no impediment, real or imagi­
nary, in the court's authority to hold a trial at any place within the district that 
will insure a speedy trial. There are no constitutional or statutory barriers to 
the above proposed language, but there are still some problems in districts 
having statutory divisions, in the setting of trials outside of the division of the 
offense, although the former provisions of Rule 18, F.R.Crim.Proc., requiring 
trial "in a division in which the offense was committed" was [sic] deleted from 
the rule in 1966 at which time former Rule 19, F.R.Crim.Proc., was also re­
scinded which, prior thereto, had required that arraignment, plea and sentence 
be conducted in the division of the offense. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 202-03 

At page 25, between lines 9 and 10, amend Title I by adding after section 
3171, new sections 3172 and 3173 to read as follows: 

"§ 3173. Place ofprosecution and trial 

"Except as otherwise permitted by statute, the prosecution shall be 
had in a district in which the offense was committed. The court, in its 
discretion, shall fix the place of trial at such place within the district as 
will assure a speedy trial of the offense." 

With the exception of apparent typographical errors, the "comments" 
on this proposed new section were identical to those on the amendment 
to section 3161(a) immediately above. 
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"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 203 

The department proposed the following new section to be added to 
title I of the bill: 

SEC. 104. Rule 18, Federal Rules of Criminal Procedure of Title 18, United 
States Code, being in conflict with the provisions of the foregoing section 3173, 
is hereby rescinded and repealed, 
Comments 

See comment under section 3173. 

Testimony of H. M. Ray, Member, Advisory Committee of U.S. Attor­
neys, 1974 House Hearings 219 

We would also propose that in 3161(a) you provide that the court could try 
the case within the judicial district so as to insure a speedy trial to eliminate 
this idea the defendant has the automatic right to be tried--* 

"Miscellaneous Amendments," Enclosure to Letter to Representative 
Conyers from Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, Oct. 1, 1974, at 1974 House Hearings 756 

(I) That line 7 on page 2 of the bill be amended to read as follows: ", ... 
the case for trial on a day certain, or list it for trial on a weekly or other short­
term trial calendar." t 

Reason.-Setting a case for trial on a "day certain," except for unusual situa­
tions, is contrary to all rules of good judicial administration, Cases normally 
should be calendared for trial and reached in order on the calendar. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 28-29 
Section 3161(a) provides that the judge shall set the date for trial at the earli­

est practicable point in the proceedings upon consultation with the attorney for 
the Government and counsel for the defense. The purpose of this provision is 
to put an participants in the criminal process on notice that the trial will com­
mence not later than 60 days after arraignment. This would allow witnesses for 
both the defense and the Government to know well in advance when they are 
required to appear in the proceedings. Also, it would anow the courts to more 
efficiently administer their dockets. When a trial is scheduled on a day certain, 
the court could be left without a case to try because of a last-minute guilty plea 
prior to the commencement of trial. This would be a waste of judicial re­
sources. 

When a case is set down for trial on a particular day or week under the 
speedy trial provisions, the time scheduled for trial is more than just a target 
date; it is a strong admonition to all parties to plan their schedules accordingly 

*Mr, Ray was cut off by a question on another subject, and did not return to this issue. 
tElIipsis in original. 
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so that delay based on the unavailability of witnesses, inadequate preparation, 
and scheduling conflicts due to other commitments will not jeopardize the dis­
position of the case which could be detrimental to the interests of the defend­
ant, the Government, or society. Section 3161(h)(8)(C) expressly provides that 
general court congestion, lack of diligent preparation and unavailability of wit­
nesses are not proper grounds for granting a continuance. 

At the suggestion of the Administrative Office of the United States Courts, 
the Subcommittee adopted an amendment that would permit the scheduling of 
cases on a weekly or short-term trial calendar. This provision is not'" intended 
to ameliorate the original mandate of the legislation which provides that the 
case be scheduled for a day certain. The courts, by the addition of the new 
language, would be permitted the flexibility of using either approach to sched­
uling cases as long as the original intent of the section as originally drafted is 
not overlooked-which is to insure that defense counsel, witnesses and the at­
torney for the Government are not forced to spend unreasonable lengths of 
time waiting for the calling of their case for trial. The Committee recognizes 
that a balance must be struck between efficient court management and conven­
ience to the participants in the proceeding. It believes that the district courts 
under this provision could schedule cases by using one such scheduling alterna­
tive-either a day certain or weekly or short-term calendars. 

The words "short-term calendar" are not intended to mean a period of dura­
tion of more than one week, although it may be a period of less than a week. 

At the request of the Justice Department, the subcommittee adopted an 
amendment which would permit the trial of a case at any place within the judi­
cial district. This language was included in anticipation of problems which 
might occur in districts with statutory divisions, where it could be difficult to 
set trial outside the division. The Department, in its comments concerning this 
provision, pointed out that "no constitutional or statutory barriers" exist to the 
addition of this language. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41780-81 
Mr. ALEXANDER. Mr. Chairman, I thank the gentleman for yielding. I 

take this time to ask the gentleman a question. 
My concern is based upon the provisions of the bill that require that an infor­

mation or indictment must be filed within 30 days after arrest or that charges 
against the defendant may not later be brought, and the further provision that 
the trial must be held within 60 days after arraignment or indictment or the 
defendant must be released. 

I am familiar with Federal courts where there is only one judge, and extraor­
dinary time requirements ensue as a result of unusual cases, like the bakery con­
spiracy cases in 1960's, or a protracted patent or copyright case that might re­
quire weeks for trial, or, as we have seen recently, the Dakota trials of the 
Indian insurrection, or a Watergate type trial. 

My question is, are there exceptions to these time limits which take into con­
sideration the extraordinary time required for litigation of cases that require 
protracted trials in one-judge courts? 

Mr. CONYERS. The gentleman raises a very pertinent point, and this legisla­
tion was amended in subcommittee by the gentleman from Maine (Mr. COHEN) 
to recognize the special problems that exist in rural districts. For those jurisdic­
tions where grand juries sit infrequently because of the small number of crimi­

·So in original. The word "not" is apparently an error. 
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nal case fillil.gs as the case may be in rural areas. we added a provision that 
would extend the time period for filing an indictment up to 30 days where no 
grand jury has been in session following the arrest of a defendant to the run­
ning of the time limit between indictment and trial.· Additionally, a provision 
was included to allow the court to schedule trial at any place within the judi­
cial district to insure that the defendant receives a speedy trial in large geo­
graphic districts in which judges are required to travel from division to divi­
sion. 

Mr. ALEXANDER. I thank the gentleman, but I am still concerned that ad­
ditional consideration of this point is needed. 

18 U.S.C. §§ 3161(b), (c) 

(b) Any information or indictment charging an individual with the commis­
sion of an offense shall be filed within thirty days from the date on which such 
individual was arrested or served with a summons in connection with such 
charges. If an individual has been charged with a felony in a district in which 
no grand jury has been in session during such thirty-day period, the period of 
time for filing of the indictment shall be extended an additional thirty days. 

(c)(l) In any case in which a plea of not guilty is entered, the trial of a de­
fendant charged in an information or indictment with the commission of an of­
fense shall commence within seventy days from the filing date (and making 
public) of the information or indictment, or from the date the defendant has 
appeared before a judicial officer of the court in which such charge is pending, 
whichever date last occurs. If a defendant consents in writing to be tried before 
a magistrate on a complaint, the trial shall commence within seventy days from 
the date of such consent. 

(2) Unless the defendant consents in writing to the contrary, the trial shaH 
not commence less than thirty days from the date on which the defendant first 
appears through counselor expressly waives counsel and elects to proceed pro 
se. 

Derivation 

Mikva bill, § 3161(a)(I) (p. 280). This provision mandated a single 
time limit to commencement of trial, running from "the date the de­
fendant is arrested or a summons is issued, except that if an information 
or indictment is filed earlier, from the date of such filing." The time 
limit was 60 days if the defendant was charged with a crime of vio­
lence, 120 days otherwise. There was no minimum period within which 
trial could not commence. 

·So in originaL The time limit under discussion was the limit between arrest and indict· 
ment. 
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Original Ervin bill, § 3161 (b)(I) (p. 287). Eliminated "earlier" from 
the reference to the filing of an information or indictment and made the 
time limit 60 days for all defendants. 

1972 Senate subcommittee bill, § 3161(b)(l)(A) (p. 296). Made the 60­
day time limit run from the date of arrest or service (rather than issu­
ance) of a summons or, if earlier, from the filing date (and making 
public) of an information or indictment. 

1974 Senate committee bill, §§ 3161(b), (c) (p. 311). Introduced the 
separate 30-day time limit for the filing of an information or indictment 
and made the 60-day time limit to trial run from the date an informa­
tion or indictment is filed (and made public). The new subsection (b) 
was identical to the first sentence of the final version. 

1974 House subcommittee bill, §§ 3161(b), (c) (pp. 336, 337). Added 
the second sentence of subsection (b), but with a clause forbidding de­
tention in excess of 30 days of individuals awaiting indictment. Intro­
duced a separate lO-day time limit for arraignment in subsection (c), to 
run from "the filing date (and making public) of the information or in­
dictment, or from the date a defendant has been ordered held to answer 
and has appeared before a judicial officer of the court in which such 
charge is pending whichever date last occurs." Required that the de­
fendant "be tried" within 60 days from arraignment "at such place, 
within the district, as fixed by the appropriate judicial officer." 

1974 House committee bill, §§ 3161(b), (c) (pp. 336, 337). Eliminated 
the time limit on detention from subsection (b); changed the require­
ment that the defendant "be tried" within 60 days to a requirement that 
the trial commence within 60 days. 

No House floor amendments. 
1974 act, §§ 3161(b), (c) (p. 375). 
Subsection (c) was amended in 1979 by adding section 3161(c)(2) and 

reenacting the former subsection, with amendments, as section 
3161(c)(I). The House accepted the Senate provision without change. 
The amendments merged the separate time limits for arraignment and 
commencement of trial into a single 70-day time limit to trial, eliminat­
ed the reference to place of trial, and added the sentence about consent 
to trial on a complaint. 

ABA standard 2.2(a) provided for a single time limit to commence­
ment of trial from the date a defendant was "continuously held in cus­
tody or on bail or recognizance. . . to answer for the same crime or a 
crime based on the same conduct or arising from the same criminal epi­
sode" or, if earlier, from the date an indictment, information, or other 
charge sufficient to support a prosecution is filed. 

Editor's note: The 1974 House subcommittee bill added similar lan­
guage about the place of trial to both section 3161(a) and section 
3161(c). Although the language was dropped from section 3161(c) in 
the 1979 reenactment, it remains in section 3161(a). 
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Materials Addressed to Mikva Bill 

Letter to Representative Mikva from Judge Waiter E. Hoffman, Aug. 25, 
1970, at 1971 Senate Hearings 172 
I fail to see the reason for the difference between a trial commencing within 
120 days for one type of offense and 60 days for a crime of violence. Presum­
ably the defendant charged with a crime of violence may be in custody, but 
would it not be better to distinguish between "in custody" and "not in custody" 
defendants? 

Materials Addressed to Original Ervin Bill 

Letter to Other Senators from Senator Ervin, July 8, 1970, at 1971 
Senate Hearings 158 

S. 3936 is designed to make effective the Sixth Amendment right to a speedy 
trial in Federal criminal cases and to assure the effective application of the law 
to those guilty of crime. It requires each Federal District Court to establish 
plans for implementation of the bill's objective of setting trials within 60 days ()f 
the date of an indictment or information. 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 

In Section 3161 (b)(1), for purposes of clarification, the words "the prosecution 

is initiated by filing" should be inserted after the word "if' and the words "is 

filed" should be omitted. This would make clear that trial must be commenced 

60 days after institution of prosecution, whether prosecution is instituted by 

arrest, summons, original information, or original indictment; filing of an infor­

mation or indictment subsequent to arrest should not extend the 60 day period. 


Testimony of Bernice Just, 1971 Senate Hearings 88, 91-92 

The provision beginning on line 15 of page 2 extends the trial commencement 

date to a limit of 60 days from the filing of an indictment. This extension could 

easily result in a minimum pretrial detention of 6 months following arrest, and 

very likely even longer. Though I do not have documentation, it is my impres­

sion that a time lapse of 3 or 4 months between preliminary hearing and indict­

ment is normal, and additional lapses up to 6 months are not uncommon. Per­

haps there should be a time limit for returning an indictment after arrest. . . . 


Mr. BASKIR. I was interested in your point with respect to delay in indict­
ments. I understand from somebody in the U.S. Attorney's Office here that in 
new cases it takes something like an average of 72 days to go to an indictment, 
and then after that something like 28 days to go from indictment to trial. Some 
suggestions have been made that there needs to be some time limit for securing 
indictments. If the figures are correct, perhaps this is true. 

Mrs. JUST. I believe that those figures are reasonably accurate in the District 
of Columbia Superior Court. I do not believe it is any better in the U.S. Dis­
trict Court. The long delays are still occurring there also. 

Mr. BASKIR. That is just getting to indictment, before you get to the process 
of preparing defense and prosecution. 

Mrs. JUST. Correct. 
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"Additional Amendments to S. 895," Appendix A to Prepared Statement 
of Daniel J. Freed, 1971 Senate Hearings 147 
1. 	On page 2, line 14:* 

Change "or a summons is issued" to "or served with a summons." 
Comment. -Time limits should ordinarily run from the date the defendant re­

ceives notice of his criminal charge, e.g. by arrest or summons, instead of from 
some earlier time when the law enforcement authority privately decides (with­
out the defendant's knowledge) to act, e.g. by obtaining issuance of an arrest 
warrant or summons. 
2. 	On page 2, line 16: 

Add after "filed" the words "prior to arrest or summons, and made public." 
Comment.-Without this change, a defendant who is arrested or summonsed 

on a charge, and is two weeks thereafter indicted on the same charge (e.g. ar­
rested in the act of car theft, and thereafter indicted on that charge), would 
have his time limit prolonged by two weeks for no justifiable reason. An indict­
ment or information should commence the running of the limit only if it pre­
cedes arrest (or summons), is known to the defendant, his whereabouts are 
known to the authorities, and he remains fully amenable to service. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rebnquist, Oct. 19, 1971, at 1971 Senate Hearings 
251-53 
[W]e believe that the provisions for the measuring of the time limitation, con­
tained in section 3161(b)(I) of S. 895, are undesirable insofar as they fix the 
point from which the time limit begins to run. While the present language is 
susceptible of various interpretations, we understand the provision to mean that 
trial must commence 60 days from the defendant's arrest or 60 days from the 
day a summons for the defendant's appearance is issued. The section appears to 
assume that in cases where an indictment has been returned prior to arrest or 
issuance of summons, the time runs from the date of the filing of the indictment 
or information. 

One practical effect of this provision would be to discourage the issuance of 
summons in cases where the defendant's minimal danger and the unlikelihood 
of flight would otherwise make this procedure preferable to the issuance of an 
arrest warrant, or to an arrest without warrant on probable cause. While it is 
true that many federal prosecutions are begun after completion of grand jury 
activities, a substantial number of cases, if not the majority, are commenced 
with arrest which is then followed by the grand jury investigation. In our opin­
ion, section 3161(b)(l) of S. 895 takes insufficient account of these cases. 

In many federal districts a period in excess of 60 days is presently needed for 
the return of an indictment. A sufficient time span is needed for an initial inter­
view of witnesses, their appearance before the grand jury, the recording of the 
presentment, the final drafting of the indictment, the vote of the grand jury on 
the indictment and its return in open court. While the time consumed by these 
preliminaries can hopefully be shortened, it is problematical whether a 60-day 

·So in original. Reference should probably be to line 15. 
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period or even a l80-day period would yield optimum results. In certain cases, 
such as fraud cases or conspiracies, prosecution may very well be commenced 
with arrest but an extended grand jury investigation is necessary before an in­
dictment can be returned. Such a grand jury investigation alone may very well 
require a period in excess of 60 days. Other delays in grand jury investigations 
can be caused by reluctant witnesses who refuse to cooperate, and whose con­
tempt citations must be litigated before the grand jury can conclude its delib­
erations. These delaying factors are not attributable to either the defendant or 
the Government. 

Section 3l61(b)(1) also does not sufficiently take into account the fact that in 
some districts, grand juries meet only on an intermittent basis. The proposed 
legislation would require that a grand jury should be in continuous session. 
Since, in many districts, there is no necessity for a continuously sitting grand 
jury, such a practice would entail a considerable waste of time and money. Nor 
does the provision take into account that even though a grand jury may be 
available which votes on an indictment within the specified period of time, a 
judge may not be available before whom the grand jury can return its indict­
ment. Under those circumstances, and in the absence of a judge, the grand jury 
could not return its indictment and the indictment could not be filed within the 
required time period. 

Section 3161 (b)(1) also fails to take into account the relative ease with which 
pleas of guilty may be withdrawn prior to sentence. In view of this fact, it is 
present practice not to dismiss counts to which no pleas are entered until after 
sentencing on the plea. Under section 3161(b)(I) a defendant could enter a plea 
of guilty on the 59th day after his arrest but because the preparation of a pre­
sentence report may take approximately four weeks, should he subsequently 
change his mind and withdraw his plea of guilty there would be no possibility 
of prosecuting him on other counts which may not yet have been dismissed. 
Indeed, the proposed language makes it doubtful that after the expiration of the 
6O-day time period a defendant could even be prosecuted with respect to the 
charge to which he pleaded guilty but subsequently withdrew his plea of guilty. 

This problem becomes especially acute in situations where the plea of guilty 
is entered pursuant to Rule 20 of the Federal Rules of Criminal Procedure. In 
such cases, should the defendant change his mind and withdraw his plea of 
guilty, he would have to be transferred to another district for trial. Obviously, 
this process could not be accomplished within the time period specified. Simi­
larly, a transfer of a case for the convenience of the parties pursuant to Rule 
21(b), is difficult to accomplish within 60 days of arrest. 

We propose that the point from which the time period begins to run be the 
date of the defendant's arraignment. This would obviate difficulties with respect 
to grand jury investigations, the issuance of summonses, pleas of guilty, and 
transfers under Rule 21(b), P.R. Crim. P. We believe that the present test of 
Rule 48, F.R. Crim. P. is sufficient to provide an incentive for the speedy 
return of an indictment or information. 

That the arraignment is a preferable starting point becomes especially appar­
ent when section 3161(b)(1) of S. 895 is read in conjunction with section 
3161 (a). The latter section, as a natural corollary of the former, assumes that 
the defendant's trial date should be set by the judge at the initial appearance for 
purposes of setting conditions of release. This language fails to take into ac­
count that in most criminal cases, the initial appear~.nce of a defendant is not 
before a judge, but rather before a magistrate. The magistrate cannot usually 
try the case nor is he necessarily aware of the trial schedule of the various 
judges of the court to which he is attached. 
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In the District of Columbia, the initial appearance of many defendants for the 
purposes of setting bail takes place before a judge of the District of Columbia 
Superior Court who performs the duties of a committing magistrate for the 
U.S. District Court. A Superior Court judge is not aware of the state of the 
trial calendar in the U.S. District Court or authorized to set trial dates for that 
Court. In addition, in a considerable number of cases, a defendant's initial ap­
pearance for the purposes of obtaining bail takes place in a distant district from 
which the defendant will eventually be removed. 

The initial appearance for purposes of setting bail will take place in most 
cases prior to the filing of an indictment or an information. Complaints usually 
are only fragmentary in their recitation of the charges against a particular de­
fendant and there is no realistic way of gauging the probable length of a trial 
until formal charges are filed by means of an indictment or an information. 
Hence, the scheduling of a particular case for a date certain without a realistic 
appraisal of the anticipated length of trial would lead to conflicts with other 
cases. 

The language of section 3161(a) might also require that a single judge assume 
the responsibility for the calendaring of a particular court-the so-called master 
calendar system. Most of the federal districts have found the master calendar 
system to be unworkable and have adopted the individual calendar system 
whereby each judge is responsible for his own trial calendar. Under the provi­
sions of this section a return to the master calendar system could be avoided 
only if each defendant appears initially for the purposes of setting bail before 
the judge who will ultimately try the case. However, such a system would 
entail the necessity of considerable delay before a defendant could have a hear­
ing for the purposes of setting bail. In sum, section 3161(a) would lead to con­
fusion and additional delay, and would make it impossible for defendants to 
obtain bail as speedily as possible. In our proposal we do not require that the 
court set the trial date at bail hearing or even at arraignment. We think some 
flexibility should be left to the court since the problems within all districts may 
not be the same. 

Section 3161(a) would also be difficult to apply in those places where judges 
do not hold court continuously. Because other cases may delay the arrival of a 
judge who is holding court, for example, at one location, it would be a waste of 
time for defense counsel, government counsel, and witnesses to appear at an­
other location, on a date certain only to find that the judge has not been able to 
keep the appointment. Moreover, in those cases where a defendant is to be tried 
jointly with co-defendants, it is impossible to set a trial date unless all defend­
ants appear at the initial bail hearing with all of their counsel. 

Counsel assigned to a defendant for the purposes of the bail hearing, in many 
cases, will not be the same counsel who will subsequently defend the accused. 
The accused may wish to retain other counsel. Without having counsel present 
who will actually defend, it is virtually impossible to set a trial date. 

These difficulties may be avoided if the focus of the bill is shifted to the date 
of arraignment. The arraignment always occurs in the district where trial will 
be held. It frequently takes place before the judge who will try the case. At the 
time of arraignment all co-defendants can be brought together and counsel is 
usually readily ascertainable. Also at this time, of course, the grand jury or 
other investigation will be completed and the projected length of the actual 
trial will be more readily predictable. 
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"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 261 

[§ 3161](c) The trial of a defendant charged with an offense under the United 
States Code shall be commenced within ISO days from the date of arraignment. 
subject to the provisions of section 3162 of this title.· 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 257 

Section 3161(c) provides that the trial shall be commenced within ISO days of 
the date of arraignment of the defendant. We have mentioned above the reasons 
that we think the arraignment date is the preferable commencement of the time 
period and also why a ISO-day period is necessary, 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

[§ 3163](e) If there is unnecessary delay in presenting the charge to a grand 
jury or in filing an information against a defendant who has been held to 
answer to the court. or in arraigning a defendant after filing of the information 
or indictment. the court may dismiss the indictment, information or complaint. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 259 

In choosing the arraignment date as the commencement of the 180-day time 
period, we have added a provision, section 3163(e), which allows the court to 
dismiss the charges against a defendant if there is unnecessary delay in present­
ing the charge to the grand jury, filing of an information, or in arraigning the 
defendant. This restates the provisions of present Rule 4S, F,R. Cr.P., adding to 
it the dismissal sanction if there is unnecessary delay in arraigning the defend­
ant. This will require the Government to meet its obligation to promptly seek 
formal charges and also to seek prompt arraignment thereafter. 

Letter to Senator Ervin from Judge George L. Hart, Jr., June 22, 1970, 
at 1971 Senate Hearings 170 
This Section provides the initial point for the running of the 60-day period with 
the filing of the information or indictment. I would suggest that you might well 
consider changing the beginning period to the date of arraignment. 

Again, I can only give you our experience in this jurisdiction. We used to set 
arraignments within 1 week of the return of an indictment but we were forced 
to extend this period to 2 weeks because we found it was impracticable to 

*Section 3162 in the department's proposal provided for "exclusions and exceptions." 
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obtain an affidavit of poverty, appoint counsel and have appointed counsel in­
terview his client and hold the arraignment within 1 week. Even with the 2 
week period between indictment and arraignment we are constantly faced with 
appointed counsel requesting relief from appointment and the appointment of 
other counsel because of commitments previously made by the first counsel ap­
pointed. Also, we frequently find that at arraignment where we have appointed 
counsel, the defendant will state that his family is going to hire retained counsel 
for him and we are forced to continue the arraignment from 1 to 3 weeks in 
order for him to obtain this retained counselor, upon failure to obtain retained 
counsel within the limited period, to obtain appointed counsel and arraign the 
defendant. I realize that to set the starting date of the period at arraignment 
would make it possible for a Court to abuse this provision by simply delaying 
arraignment without cause but I do not feel that any Federal Courts would be 
likely to so abuse such a provision. 

Letter to Senator Ervin from Edward L. Barrett, Jr., Oct. 26, 1970, at 
1971 Senate Hearings 159 
Making the time run from the date of arrest may impose insoluble problems for 
many districts. In Wyoming, e.g., the grand jury meets only once a year. By 
refusing to waive indictment the defendant could force either the burdensome 
procedure of convening a special grand jury just for his case or else a dismissal 
for failure to bring to trial within 60 days. The only real solution to this prob­
lem is a constitutional amendment eliminating the requirement of grand jury in­
dictment so that preliminary hearing can be held promptly in its place. An in­
terim solution (of doubtful constitutionality) might be to provide that in those 
districts where it is deemed impracticable to have grand juries meet as often as 
bi-weekly the defendant must waive indictment in order to have the right to 
trial within 60 days. 

I have a technical problem with this subdivision. Shouldn't it say the sum­
mons is "served" instead of "issued"-as a parallel to arrest on a warrant. Also 
I doubt if we really want to make the 60 day period run from the filing of an 
indictment or information when the defendant has not previously been arrest­
ed-there may be many legitimate reasons why the arrest or service of sum­
mons will take time to effectuate. 

Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 178 
Section 3161(a) would apply the provisions of the bill on the basis of the date 
the defendant "first appears before the court". I suggest the government could 
avoid the intent of this bill-Le., assuring a defendant a speedy trial-by delay­
ing the return of an indictment or the issuance of a warrant. Accordingly, some 
thought should be given to precluding delays in the return of indictments or 
issuance of initial arrest warrants where all of the facts involving a particular 
defendant and case are known to the prosecutor. I strongly believe that delays 
in the charging process are as undesired, if not more inherently evil and damag­
ing, than delays after a defendant has been properly notified of the charges 
against him and obtained the services of an attorney who in turn can assert the 
speedy trial right. 
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Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 179 
As also observed in another context I do not believe the present bill addresses 
itself to what I consider the most prevalent abuse related to the delay of crimi­
nal cases-i.e., delay in returning indictment or initiating charges. In making 
this observation I am willing to acknowledge that these delays are many times 
caused by under-staffed and overworked prosecutorial offices. On the other 
hand these delays, as well as possible delays in the appellate procedure, might 
well be considered a proper subject for consideration by this same piece of leg­
islation. Relative to pre-indictment or charging delay I might generally suggest 
that where the prosecutorial office waits over six months to initiate charges on 
an investigation which it has completed, the office be required to state in writ­
ing to the court and defendant the reasons and an explanation for the delay. 

Letter to Senator Ervin from Barbara Allen Bowman, Nov. 30, 1970, at 
1971 Senate Hearings 163 
I am troubled by 3161(b)(1) which allows the sixty days to be tolled by the 
filing of an indictment or information. In the District of Columbia, a month or 
more is common between arrest and indictment. If the date from which the 
sixty days are fixed is to be that of indictment. there should be included a 
speedy indictment requirement of no more than two weeks from the date of 
arrest. 

Letter to Senator Ervin from Laurence H. Tribe, Dec. 2, 1970, at 1971 
Senate Hearings 200-01 
[AJs presently drafted, Title I may allow law enforcement officials to circum­
vent its carefully drawn time limit by delaying either arrest or indictment. If an 
indictment is filed, trial must be set for sixty days from such filing, rather than 
from the date of summons or arrest. It is possible that if the prosecution indi­
cates that an indictment will be filed, but then delays filing it for an extended 
period of time, the trial date need only be set within sixty days from such filing. 
The result may be to encourage delayed indictments, and undermine the stat­
ute's effectiveness. This problem could be avoided by setting the time within 
which trial must be held from the date of arrest or summons, including in that 
time a reasonable duration for the filing of an indictment. For example, the 
Crime Commission's suggestion of four months between arrest and trial would 
allow time both for the filing of an indictment and for the preparation for trial. 
But even under that standard, arrest may simply be delayed, thereby delaying 
the actual time within which the trial must be held. To avoid this difficulty, it 
may be necessary to add a provision to the effect that if arrest is unnecessarily 
delayed for the purpose of circumventing the provisions of the Act, trial must 
still be scheduled within a given time from the date when arrest would other­
wise have occurred. The enforcement problems connected with any such stand­
ard, however, are obvious. 
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Letter to Senator Ervin from Judge Albert Lee Stephens, Jr., Mar. 4, 
1971, at 1971 Senate Hearings 198 

May I respectfully suggest a basic modification which I believe will be per­
fectly in line with your purpose. The 60-day time element which you have in 
mind would better run from the date of arraignment rather than the date of 
indictment or information. Many indictments are brought against people whose 
whereabouts are entirely unknown and long periods may elapse before they are 
apprehended. Once in custody, the law already provides for prompt appearance 
before a magistrate and prompt arraignment before the court. It is from this 
point forward that undue delays sometimes occur. 

Editor's Note 
Material related to a suggested provision about computation of peri­

ods of time is reproduced as part of the history of section 3172. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 48 
The first subparagraph, 3161(b)(1)(A) retains the operative language from 

3161(b)(l) requiring trial within 60 days of arrest. The provision has been al­
tered so that where a defendant is notified of a criminal charge by summons, 
the period begins with receipt of the summons rather than upon its issuance. 
This change is designed to remedy the problem of a summons being issued but 
not served for a number of days. 

In another change in this section, prompted by comments from Professor 
Dan Freed and former U.S. Attorney Dan Rezneck, the language of 3161(b)(l) 
has been altered by subparagraph (A) to clarify that trial is to be commenced 
60 days after institution of prosecution, whether prosecution is instituted by 
arrest, summons, original information or original indictment, and that filing of 
an information or indictment subsequent to arrest does not extend the 6O-day 
period. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 166 

(b) In the case of an individual against whom a complaint is filed charging 
such individual with an offense, no information or indictment shall be filed on 
the basis of the charge contained in that complaint after the expiration of a 
sixty-day period following the date on which such individual was arrested or 
served with a summons in connection with such charge; except that the court 
may extend such sixty-day period for a reasonable time, not in excess of 

days, if the unavailability of witnesses or other factors resulting from 
the passage of time shall make such sixty-day requirement impracticable. 

(c) The trial of a defendant charged in an information or indictment with the 
commission of an offense shall be commenced within sixty days from the date 
on which the information or indictment containing such charge is filed (and 
made public). 
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"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 164 

Under S. 754, as now drafted, the sixty day time period runs from date of 
arrest or summons [§ 3161(b)(I)].· 

This amendment would distinguish between arrests made following an indict­
ment or information from [sic] arrests made either with or without a warrant 
for crime prevention purposes or in connection with the course of an investiga­
tion. 

It can be argued that this distinction is necessary to give recognition to the 
need for adequate law enforcement preparation of its case prior to the decision 
to prosecute, which takes place at the time of charge, not arrest. 

Letter to Senator Ervin from Deputy Attorney General Ralph E. Erick­
son, Dec. 14, 1972, at 1973 Senate Hearings 192 

The following comments, although written after subcommittee ap­
proval of the bill, were apparently based on a draft submitted to the 
Justice Department beforehand: 

Section 3161(b)(l)(A) provides that the sixty-day time limit begins to run "from 
the day that the defendant is arrested or served with a summons except that if 
the prosecution is initiated by filing an information or indictment prior to arrest 
or summons (and made public) ... from the date of such filing." t Because of 
the problems which can arise from extensive grand jury investigations after 
arrest, the times and places of arrest in multiple defendant cases, the availability 
of a grand jury in some rural districts, proceedings under Rules 2:j: and 40, 
F.R. Crim. P., and transfers pursuant to Rule 21(b). F.R. Crim. P.. the only or­
derly starting point for the computation of time limits. in the Department's 
view, is the date of arraignment. The many complications which would result if 
the computation is commenced at any other starting point were fully discussed 
in our letter of October 19, 1971. For the reasons therein stated, we believe it 
to be essential that the computation of time limits begin from the date of ar­
raignment. 

Moreover, selection of arraignment as the starting point will not lead to un­
necessary delay since the Court has authority under existing law to dismiss a 
case if there is unnecessary delay in presenting a charge to a grand jury or in 
filing an information against the defendant who has been held to answer to the 
district court. See Rule 48(b), F.R. Crim. P. All other cases would be subject 
to the appropriate Statute of Limitations. 

It should also be noted that the Model Plan drafted by the Committee on the 
Administration of the Criminal Law of the Judicial Conference for the imple­
mentation of new Rule 50(b), F.R. Crim. P. designates the date of arraignment 
as the beginning point for the computation of time for the trial of criminal 
cases. 

·Brackets in original. 
tEllipsis in original. 
tSo in original. Probably should be "20." 
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Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 115 

In certain cases, a prosecution commenced by arrest may be followed by ex­
tended grand jury proceedings before an indictment is returned. Such a grand 
jury investigation alone may require more than 60 days. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 118 

Me. BASKIR. If the bill were amended so that, let us say, there would be one 
time limit between arrest and indictment and another time limit between indict­
ment and the beginning of trial, leaving aside for the moment what that time 
limit is, with a sanction for dismissal if either of those time limits were not met, 
would the Department's concern be substantially eased? 

Mr. SNEED. Well, it would be eased. Whether substantially or not, depends 
on what they are. That type of step and the Rehnquist suggestions to which 
you refer, are steps in the direction we think this bill ought to go. Now, wheth­
er a particular measure that the subcommittee produces will be entirely suitable 
to us depends on what that really is. We would have to see it first. But you are 
moving in the right direction. 

Discussion of Proposed Amendments in Statement Submitted for the 
Record by Daniel J. Freed, 1973 Senate Hearings 154, 157 
Divisible time limits. -A subdivided set of time limits, based on three successive 
stages in a criminal prosecution, to replace the single limit now found in pro­
posed Section 3161 of S. 754. This would take account of the substantial time 
variations commonly found in the inception (by arrest or indictment) and in the 
conclusion (by acquittal or conviction) of criminal cases. It separates (i) arrest 
to indictment (if) indictment to the beginning of trial, and (iii) the end of trial to 
sentencing. This revision combines suggestions from a variety of sources, in­
cluding Senator McClellan, the Department of Justice and Federal Rule 50(b). 

. . . Amendment #2 proposes that the single time limit in Section 3161 of 
S. 754-covering arrest or indictment until trial-be replaced by three separate 
limits: (a) arrest to indictment, (b) indictment to trial and (c) conviction to sen­
tence. 

Specifically, under these amendments [relating to phasing in and dividing the 
time limits], the initial and ultimate time limits would be as follows: 

lei). They would not be operative at all during the first year after enact­
ment, under the effective date provision in Section 3163, except for the in­
terim limits defined in Section 3164, which would remain unchanged. 

I(ii). They would prescribe for the period from arrest to indictment 
(a) 60 days in year 2. 
(b) 45 days in years 3 and 4. 
(c) 30 days beginning in year 5. 

I(iii). They would prescribe for the period from indictment to trial 
(a) 180 days in year 2. 
(b) 120 days in years 3 and 4. 
(c) 60 days beginning in year 5. 

I(iv). They would prescribe for the period from conviction to sentencing 
(a) 45 days in year 2. 
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(b) 30 days in years 3 and 4. 
(c) 21 days beginning in year 5. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 2 
SEGMENTED TIME L1MITs.-As introduced. S. 754 provided a single 60-day 
time limit between arrest or return of indictment and commencement of trial. 
The committee has amended Section 3161 to establish two separate sets of time 
limits, one between arrest and indictment and one between indictment and com­
mencement of trial. The arrest-to-indictment time limit would eventually be 30 
days and the indictment-to-trial time limit would eventually be 60 days. 

1974 Senate Committee Report 25·26 
Subsection 3161(b) sets a 30-day limit on the period between the filing of a 

complaint or an arrest and the filing of an information or indictment based on 
the complaint or arrest. Informations or indictments could not be brought after 
the 30-day limit. The time limit imposed by this subsection is subject to the al­
lowable delays as set forth in Subsection 3161(h). 

Subsection 3161(c) requires that trial must commence within 60 days of the 
date of the filing of an indictment or information. Combined with the 30-day 
arrest to indictment time limit imposed by subsection 3161(b). the total period 
between arrest and trial allowed by S. 754 would be 90 days. 

1974 Senate Committee Report 31·33 
Subsection 316J(b) sets a 30-day limit on the period between the filing of a 

complaint or an arrest and the filing of an information or indictment based on 
the complaint. If cases are not brought within this period they must be dis­
missed. The time limit imposed by this subsection is subject to the allowable 
delays as set forth in Subsection 3161(h). 

SUbsection 3161(c) requires that trial must commence within 60 days of the 
date of the filing of an indictment or information. Combined with the 30-day 
arrest to indictment time limit imposed by subsection 3161(b), the total period 
between arrest and trial allowed by S. 754 would be 90 days. 

The Committee is convinced that the goal of trial within three months of 
arrest in the typical Federal criminal case is a reasonable one. The Subcommit­
tee on Constitutional Rights heard considerable testimony from prominent 
members of the bench and bar on the reasonableness of such a time limit. 

However, the Justice Department objected to the original provisions of 
S. 754 which provided a single time limit of 60 days between arrest and com­
mencement of trial. According to the Department the grand jury process 
should not be covered in the speedy trial time limits. The Department is wor­
ried that in complicated cases, such as conspiracies in which arrest precedes in­
dictment, prosecution cannot be adequately prepared in a two-month period. 
Furthermore, in approximately 40 percent of the Federal criminal cases, arrests 
are made before indictment for the purpose of halting on-going criminal activi­
ty. Thus, the Department of Justice proposed commencing the speedy trial time 
limits with arraignment. 
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However, a study by the Federal Judicial Center found that over one-half of 
the delay in an average Federal case occurs between arrest and indictment and 
that delays of approximately 100 days during this period are typical. In light of 
these findings it seemed inadvisable to adopt the Department's proposal, com­
mencing the time limits with arraignment and thus excluding the period be­
tween arrest and indictment from the legislation. 

Senator McClellan suggested a workable compromise on this question. He 
proposed that there be two different time limits, one between arrest and indict­
ment where arrest precedes indictment and one between indictment and trial in 
all cases. The Committee has adopted the McClellan proposal in Subsections 
3161(b) and (c)-a 3D-day limit from arrest to indictment and a 6O-day period 
between indictment and trial. 

In 1967 the President's Crime Commission suggested that in the average case 
the delay between arrest and indictment should only be approximately 15 days 
and a recent survey conducted by the Administrative Office of the United 
States Courts for the Constitutional Rights Subcommittee found that several 
District courts were able to indict defendants within 3D days. The Committee 
arrived at the 3D-day time limit for the period between arrest and indictment 
based on this data. 

While the Committee has concluded that it is necessary to minimize the 
delays currently experienced during the arrest to indictment period, it recog­
nizes that complexity of the grand jury process sometimes lead to unavoidable 
delays. For this reason, the time limits imposed by this subsection are subject to 
special tolling provisions as provided in subsection 3161(h). For example sub­
section 3161 (h)(8) specifically provides that grand jury proceedings which are 
sufficiently complex are to be exempt from the arrest to indictment time limits. 

Section 3161 (h) provides other enumerated exclusions from both the arrest to 
indictment and the indictment to trial time limits. Most of the exclusions apply 
to pretrial proceedings which take place after indictment. However any exclu­
sion of time or tolling of time limits permitted by 3161(h) would be permitted 
whether it occurred before or after indictment. 

Prepared Statement of Rowland F. Kirks, Director, Administrative Office 
of the U.S. Courts, 1974 House Hearings 178·79 

(2) Subsection 3161(b) sets a 3D-day time limit on the period between arrest 
and indictment. The exceptions to the time limits contained in subsection 
3161(h) do not take into consideration the situation in many rural districts, with 
small caseloads, where today the grand jury meets infrequently, in some dis­
tricts only twice a year. 

The rigid requirement of filing an indictment or information within 3D days 
of arrest would require that a grand jury be in continuous session in every dis­
trict court in the nation, no matter how small the caseload. In the State of New 
Hampshire, for example, there were only 46 criminal cases docketed during the 
entire fiscal year 1974. May I suggest, Mr. Chairman, that promptness in the 
filing of an indictment following arrest is important in the administration of 
criminal justice, but rigidity of time limitations could result in unwarranted and 
unnecessary expense and confusion. 

Ths [sic] prOblem is emphasized in the Advisory Committee Note to Rule 
5D(b) which reads in part: 

Providing specific time limits for each stage of the criminal justice 
system is made difficult, particularly in federal courts, by the widely 
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varying conditions which exist between the very busy urban districts 
on the one hand and the far less busy rural districts on the other hand. 
In the former, account must be taken of the extremely heavy caseload 
and the prescription of relatively short time limits is realistic only if 
there is provided additional prosecutorial and judicial manpower. In 
some rural districts, the availability of a grand jury only twice a year 
makes unrealistic the provision of short time limits within which an 
indictment must be returned. This is not to say that prompt disposition 
of criminal cases cannot be achieved. It means only that the achieving 
of prompt disposition may require solutions which vary from district 
to district. Finding the best methods will require innovation and ex­
perimentation. 

(3) Subsection 3161(c) requires that a trial commence within 60 days of in­
dictment. Neither this subsection nor subsection 3161(h) take into account the 
geographical problems of small courts with numerous outlying places of hold­
ing court established by statute where there is no resident judge. 

In the Eastern District of North Carolina, for example, there are eight statu­
tory places of holding court, but only three resident judges. For the efficient 
dispatch of judicial business, both civil and criminal, the court has established 
sessions at each location during the year at publicly stated times which are gen­
erally more than 60 days apart. Altogether the statutes provide for holding 
court at 357 locations in the 91 United States district courts in the 50 states, the 
District of Columbia and Puerto Rico. There are resident judges at only 173 of 
these locations. 

Testimony of Rowland F. Kirks, Director, Administrative Office of the 
U.s. Courts, 1974 House Hearings 186 

The rigid requirement of filing an indictment or information within 30 days 
of arrest would require that a grand jury be in continuous session in every dis­
trict court in the Nation, no matter how small the case load. 

Mr. CONYERS. Except if there are no cases. I mean, if it is a small district, 
and there is a small volume of cases, there would be no need for them to sit if 
they don't have any work. But wouldn't you think that, even if there was one 
person arraigned, he would be entitled to that same due process accorded any 
other defendant within any of the districts throughout the Nation, regardless of 
how many or how few there were? 

Mr. KIRKS. I think you have to balance all of the equities, Mr. Chairman, the 
rights of the individual, the capability of the Government to sustain and support 
those rights and to perform its governmental responsibility. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 198·200 

On page 2, at line 12, amend section 3161(b) by changing the period at the 
end of the sentence to a comma, and by adding the following additional lan­
guage: 

"But if a defendant has been charged with a felony and no grand jury 
has been in session in the district during such thirty day period, then 
an additional thirty days shall be allowed for the filing of an indict­
ment." 

60 



18 u.S.C §§ 3161(b), (c) 

Comments 
Out of the 94 judicial districts, there are very few that have sufficient crimi­

nal prosecutions to require a grand jury, or grand juries, in session during all 
twelve months of the year. A substantial majority of the districts will never 
have sufficient numbers of criminal prosecutions to warrant monthly sessions. 
Unwarranted and frequent sessions of the grand jury do cause acute problems 
to grand jurors in maintaining their employment and/or businesses. Even in the 
extremely busy districts, there will be some months, perhaps December and one 
or more summer months, that would result in considerable imposition on grand 
jurors to require their meeting each month of the year. The above proposed 
additional language is for the purpose of dealing with the several foregoing 
contingencies while at the same time insuring the speedy 30 day grand jury 
consideration of felony matters in districts where a grand jury is in session, and 
avoid [sic] the substantial probability of release of a dangerous defendant in 
event a grand jury is not reasonably available. 

At page 2, lines 13 through 17, amend section 3161(c), by deleting the lan­
guage set forth in subsection (c) in its entirety and inserting in lieu thereof the 
following: 

H(C) The arraignment of a defendant charged in an information or 
indictment with the commission of an offense shall be held within ten 
days from the filing date (and making public) of the information or in­
dictment, or from the date a defendant has been ordered held to 
answer and has appeared in such district where the said charge is 
pending, whichever last occurs. Thereafter, where a plea of not guilty 
is entered, a defendant shall be tried within sixty days from arraign­
ment on the information or indictment at such place, within the dis­
trict, as fixed by the appropriate judicial officer."1 

Comments 
Inasmuch as at least 86% of defendants do not go to trial (in FY '73 55,174 

out of 64,093 not tried), it would seem to be an extravagant use of judicial, de­
fense and prosecution resources to expend unnecessary scheduling and planning 
efforts for a trial until the defendant indicates that he desires a trial. Arraign­
ment of necessity must come before the scheduling of trial. Defendants are 
often arrested after the return of an indictment, or after an information has been 
filed, and are frequently arrested in districts other than the district of the of­
fense. 

The Court has enough uncontrollable delays in the scheduling of trials as a 
result of the "mini-trials" (hearings) on pretrial suppression and discovery mo­
tions without adding to this uncontrollable list the real probabilities of addition­
al pretrial hearings by defendants who are not under arrest at the time of the 

1. While strongly recommending the above language, in need for recognition of the 
importance of arraignment in planning for the orderly disposition of cases, the following 
language is proposed as an alternative to the above: 

U(c) The arraignment of a defendant charged in an information or indictment with the 
commission of an offense shall be held within ten days from the filing date (and making 
public) of the information or indictment, or from the date a defendant has been ordered 
held to answer and has appeared in such district where the said charge is pending, which­
ever last occurs. Thereafter, the defendant shall be tried within sixty days from the filing 
of the information or indictment, or within sixty days from the date the defendant has 
been ordered held to answer and has appeared in the district where such information or 
indictment is pending, whichever last occurs." [Footnote in original.J 
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filing of the information or indictment, and who are often times arrested across 
the country from the place of the filing of charges. Such situations would often 
require the bringing of not only federal personnel but state, local officials and 
citizens across country in order to resolve defendants [sic] (usually spurious) 
claims of prosecutorial delay in obtaining defendant's presence in the district of 
the offense. Rule 48(b) is the appropriate vehicle for the court to deal with any 
prosecutorial delay in obtaining the appearance of a defendant who is not ar­
rested, or answerable to the court, at the time of the filing of an information or 
indictment. In his letter of December 14, 1972, to Senator Ervin, Deputy Attor­
ney General Erickson wrote as follows: 

"... Because of the problems which can arise from extensive grand 
jury investigations after arrest, the times and places of arrest in multi­
ple defendant cases, the availability of a grand jury in some rural dis­
tricts, proceedings under Rule 20 and 40, F. R. Crim. P., and trans­
fers pursuant to Rule 21(b), F. R. Crim. P., the only orderly starting 
point for the computation of time limits, in the Department's view, is 
the date of arraignment. The many complications which would result 
if the computation is commenced at any other starting point were fully 
discussed in our letter of October 19, 1971. For the reasons therein 
stated, we believe it to be essential that the computation of time limits 
begin from the date of arraignment. 

"Moreover, selection of arraignment as the starting point will not 
lead to unnecessary delay since the Court has authority under existing 
law to dismiss a case if there is unnecessary delay in presenting a 
charge to a grand jury or in filing an information against the defendant 
who has been held to answer to the district court. See Rule 48(b), 
F. R. Crim. P. All other cases would be subject to the appropriate 
Statute of Limitations. 

"It should also be noted that the Model Plan drafted by the Com­
mittee on the Administration of the Criminal Law of the Judicial Con­
ference for the implementation of new Rule 50(b), F. R. Crim. P. des­
ignates the date of arraignment as the beginning point for the compu­
tation of time for the trial of criminal cases."* 

The orderly process for the administration of justice would seemingly require 
that the statute fix a specific period of time for the holding of an arraignment, 
from the filing date of the indictment or information if the defendant has been 
previously arrested on a complaint or from the date the defendant has been 
held to answer in the district of the offense, whichever event last occurs. 
Thereafter, if a defendant does plead not guilty, thent defendant should be tried 
within a specified period from arraignment and at such place, within the dis­
trict, as may be fixed by the appropriate judicial officer. Comments with re­
spect to setting the trial at a place within the district is [sic] discussed under the 
comments following section 3161. t 

*Ellipsis in original. 

tSo in original. Probably should be "the." 

tSo in original. Reference should be to section 3l61(a). 
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"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 203 

The department proposed the following new section to be added to 
title I of the bill: 

SEC. 102. Title 18, United States Code, is amended by adding a new sentence 
at the end of section 3321 to read as follows: 

"A grand jury may be summoned from the entire district, or from 
any statutory or nonstatutory division or divisions thereof, and a grand 
jury so impanelled shall be empowered to consider offenses alleged to 
have been committed at any place in the district." 

Comments 
While the Circuit Courts of Appeals, when called upon, have ruled in ac­

cordance with the tenor of the above proposed language, the question does oc­
casionally arise in district courts and a statute, such as the above, recognizing 
the right of a (division) grand jury to consider offenses alleged to have oc­
curred at any place in the district would avoid further future litigation. 

Prepared Statement of James L. Treece, Member, Advisory Committee of 
U.S. Attorneys, 1974 House Hearings 206-07 
The time periods in the bill ignore realities of practice. Time periods should run 
from arraignment in the charging district rather than from initiation of the 
charge, whether such period be 60 days or 180 days. Prior to arraignment in 
the charging district delays may easily arise. For example, prisoners aren't 
moved immediately when ready because the marshals try to make their trips 
worthwhile by combining the movement of several prisoners. So it may take 
several weeks to get a prisoner from Florida to Colorado during which time he 
will be provided an attorney and perhaps have a hearing relative to his remov­
al. 

A defendant released on bond and ordered by a magistrate in Florida to go 
to Oregon has to do it on his own-that is at his own expense and in his own 
way and he may not show up for several weeks. 

The proposed Federal Rules of Criminal Procedure would require U.S. At­
torneys to make greater use of summonses. This is a cumbersome process. To 
save expense we frequently will mail the summons. If that doesn't produce the 
defendant we then have the marshal serve the summons. If that doesn't bring 
the defendant in, we get an arrest warrant and have him arrested. But, if our 
time is to run from the date of the charge, then we cannot afford to use the 
summons method of bringing defendants in. We will have to have defendants 
arrested as soon as possible. Likewise this bill would permit time to run against 
the prosecution while the defendant is being looked for. What problem will that 
cause? Well, we will ask the subject law enforcement group to put aside its 
other work and go on manhunts to the detriment of investigations which should 
be done. Unless we go all-out, we cannot be sure the court will hold that the 
whereabouts of the defendant were unknown between charge and eventual 
arrest. We prosecutors will have to marshal the intelligence resources of the 
various federal agencies and move closer to one police force. Otherwise we 
will risk the court holding that the whereabouts of the defendant were not un­
known because for example if we had checked with the Chicago police they 
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could have told us the defendant was in Chicago or had we checked with IRS 
they could have told us where the defendant was when he filed his last tax 
return or had we checked with Social Security they could have told us where 
the defendant received his last disability check. 

All of these problems and many more I could mention could be obviated by 
having one time limit and it should commence with arraignment in the charging 
district. 

Testimony of H. M. Ray and James L. Treece, Members, Advisory Com­
mittee of U.S. Attorneys, 1974 House Hearings 215 
[Mr. RAY.] But we sincerely believe you should go back to the concept that 
was started in 1969 or 1970, when I first started commenting up through chan­
nels on this, going back to the arraignment and start your time running from 
arraignment, then you can wash out these problems to a large extent that would 
occur from the defendants that were arrested after charges, after indictments in 
far distant States or even in your own jurisdiction. 

Mr. COHEN. Is it your experience-l ask all of you here-is it your experi­
ence most of the guilty pleas come at arraignment time? 

Mr. TREECE. No. Generally after trial has been set, approximately a month 
or 45 days after arraignment. 

Mr. COHEN. And it usually comes as a result that they finally realize they are 
going to trial and you line the witnesses up and say either plead or stand ready 
to go to trial? 

Mr. TREECE. Right. And during this period, of course, the defense attorney is 
examining the government's case and doing his own interviewing. 

Mr. COHEN. And the government's docket usually. 
Mr. TREECE. Yes. 

Testimony of H. M. Ray, Member, Advisory Committee of U.S. Attor­
neys, 1974 House Hearings 219 
I think in our recommendation on 3161(b) of the bill, we would propose that 
language like this be used. Change the period to a comma after 30 days, and 
put this language in to take care of rural districts-60 percent of the districts, or 
perhaps more-"but if the defendant has been charged with a felony and no 
grand jury has been in session in the district during such 3D-day period, then an 
additional 30 days shall be allowed for the filing of an indictment." 

Even in the busiest district I think jurors are entitled to be off Christmas and 
perhaps vacation in the summer. I am sure some districts, even big districts, do 
take off in December and maybe July. 

So I think using that as a predicate, you can also satisfy the Constitution 
problem, the problem you used, Congressman Cohen. So we would suggest 
that 3161(b) provide for these districts that we believe will never have enough 
work to justify having the jury come in once a month. 

You see, my real criticism of this bill is everybody has gone off on the prem­
ise that southern New York, maybe northern Illinois, are the problems. Well, 
they sit in one courthouse. Most of the districts try cases in divisions, and I 
have four divisions. They are statutory divisions, by the way, so we draw our 
grand jury from the district at large. Some of the places have district grand 
juries. So they are totally unlike the southern New York and northern Illinois 
situations. 
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Testimony of H. M. Ray, Member, Advisory Committee of U.S. Attor­
neys, 1974 House Hearings 220 
I would like to come back to the one question which I think is about the most 
important feature in the bill, 3161(c), the starting of the timing. The bill, as you 
know, provides 60 days from the filing of charges. We would propose that a lot 
of problems would be solved if you would use language like this, in lieu of that: 

The arraignment of a defendant charged in an information or indict­
ment with the commission of an offense shall be held within ten days 
from the filing date (and making public) of the information or indict­
ment, or from the date a defendant has been ordered held to answer 
and has appeared in such district where the said charge is pending, 
whichever last occurs. Thereafter, where a plea of not guilty is en­
tered, a defendant shall be tried within sixty days from arraignment on 
the information or indictment at such place, within the district, as 
fixed by the appropriate judicial officer. 

If I might be heard just a minute on that. You see, by starting at this point, 
you avoid a lot of frivolous motions, by habitual criminals especially. You have 
an orderly starting point and· arraignment. 

If the committee feels we are trying to get another 10 days, we have an alter­
native. We have suggested language in the exhibits. 

I know you are in a hurry to get away here now, and I just want to say that 
is one of the most important amendments that we could offer to you to make 
this palatable. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 9-10 
The basic differences between H.R. 17409 and S. 754 are as follows: 

4. Time Limits to TriaJ.-S. 754 computes the time limits between the periods 
of arrest to indictment and indictment to trial. At the suggestion of the Depart­
ment of Justice, the Subcommittee adopted an amendment to begin the running 
of the time limits to trial from arraignment. An additional 10 days were added 
between indictment to [sic] arraignment. 

5. Filing Indictments.-At the request of both the Department of Justice and 
the Administrative Office of the United States Courts, the Subcommittee adopt­
ed an amendment which would permit up to 30 additional days for the filing of 
an indictment in those districts where grand juries meet infrequently. This 
amendment is intended to give more flexibility to rural districts, where criminal 
case filings do not warrant the continuous operation of the grand jury. 

1974 House Committee Report 22 
In cases where the accused is already serving a term of imprisonment either 

within or without the district, the attorney for the Government is required to 
promptly initiate procedures to protect the defendant's right to speedy trial by 
either seeking to obtain his presence for trial or filing with custodial authorities 

·So in original. Probably should be "at." 
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a detainer and request to advise the defendant of his right to demand trial. 
Upon receipt of such detainer, the official holding the prisoner must promptly 
advise him not only of that right, but also must apprise him of the charges 
lodged against him. If the detainee does exercise his right and demands trial, 
the custodian must certify that fact promptly to the prosecutor that caused the 
detainer to be filed who, after receiving the certificate, is then bound to obtain 
the defendant's presence for trial. After the prosecutor makes such a properly­
supported request for temporary custody, the defendant must be made available 
for trial without prejudice to traditional rights in cases of interjurisdictional 
transfer. The computation of time for trial begins once the defendant's presence 
has been obtained, unless the court finds in considering his subsequent claim for 
dismissal, under the provisions of this legislation, that the prosecutor is respon­
sible for unreasonable delay in either filing a detainer or seeking to obtain the 
accused person's presence. 

1974 House Committee Report 29-31 
Section 3161(b) provides that any information or indictment charging an indi­

vidual with an offense must be filed within 30 days of the date the accused was 
arrested or served with a summons. At the request of the Justice Department, 
the subcommittee adopted an amendment which would allow districts in which 
no grand jury was in session during the 30-day period following the arrest of, 
or issuance of the summons to, an individual an additional 30 days in which to 
file an indictment. 

This amendment recognizes the fact that a number of districts do not have a 
sufficient number of criminal cases to warrant the continuous operation of the 
grand jury. The subcommittee found that, in 34 districts, grand juries convened 
o through 10 days; in sixteen districts, II through 20 days; and, in fifty districts, 
20 or less days during the six-month period from January through June, 1974. 
Although the Committee recognizes the expenses to the Government and in­
convenience to grand jurors, particularly in the larger geographic districts, in­
volved in convening grand juries for a limited number of cases, it believes that 
every effort should be made to indict individuals within the time limits pro­
vided, and invoking this extension only when necessary. 

The Justice Department, in a memorandum to the Subcommittee requested 
by Mr. Cohen, concluded that this provision would not result in the denial of 
equal protection of the law for defendants accused of crime who are forced to 
await indictment in districts where grand juries meet infrequently. 

Section 3161(c} provides that the arraignment of a defendant shall take place 
within 10 days from either the time the indictment or information is filed and 
made public or, in the case of a defendant who has not previously appeared 
before the court, from the time he is ordered held to answer and has appeared 
before a judicial officer of the court in which the charge is pending, whichever 
last occurs. 

After arraignment, a defendant is required to be brought to trial within 60 
days at a place within the district set by the court. This language was substitut­
ed for that of the original Senate provision, again at the request of the Justice 
Department. The purpose of the amendment is to begin the running of the time 
limits from a logical point in the proceedings. At arraignment, the defendant is 
required to plead to the charge contained in an information or indictment. The 
Department pointed out that it would be a waste of judicial resources to re­
quire the courts to schedule trials at the time of the filing of an indictment, due 
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to the possibility that the defendant may choose to plead either guilty or nolo 
contendere. thus making trial unnecessary. The Committee believes that this pro­
vision is more consistent with the goals of Section 3161 (a). which requires the 
court to set trial for either a day certain or on a weekly or other short-term 
calendar. The scheduling of trials for defendants who will ultimately plead 
guilty only serves to make more difficult the scheduling of trials for those who 
will demand them. 

Unfortunately, however, the Committee must point out that statistics show 
that beginning the running of the time to trial from arraignment will not have a 
substantial impact on reducing the unnecessary scheduling of cases, since the 
median time it takes for a defendant to plead guilty from the date he is indicted 
or an information is filed is 3.1 months in the Federal system. In this respect, 
the following dialogue took place between Mr. Cohen and Mr. James L. 
Treece, the United States Attorney for the District of Colorado in hearings 
before the Subcommittee: 

Mr. CoHEN. Is it your experience-I ask all of you here-is it your 
experience most of the guilty pleas come at arraignment time? 

Mr. TREECE. No. Generally after trial has been set. approximately a 
month or 45 days after arraignment. [Hearings, p. 215.]* 

In addition, the Justice Department noted that other delays may also arise prior 
to arraignment in the charging district. As an example, the Department cites 
the difficulty in moving prisoners coming into the district from out-of-state. In 
this regard, Mr. Treece said: 

For example, prisoners aren't moved immediately when ready because 
the marshals try to make their trips worthwhile by combining the 
movement of several prisoners. So it may take several weeks to get a 
prisoner from Florida to Colorado during which time he will be pro­
vided an attorney and perhaps have a hearing relative to his removal. 
[Hearings. p. 206.]t 

The Committee cannot conclude that inconvenience to the United States 
marshals or the minimal expense of transporting prisoners is an excuse for de­
laying the arraignment of a defendant. This provision is not intended to give 
the attorney for the Government the discretion to extend the time for arraign­
ment beyond IO days where the defendant's presence could have been obtained 
by the exercise of prosecutorial initiative. 

This provision is intended to permit the attorney for the Government to issue 
a summons in lieu of an arrest warrant. Mr. Treece, in his prepared statement, 
pointed out that normally. if the Government mails summonses and if they do 
not produce the defendant, they are served by a Federal marshal. If this does 
not produce the defendant, an arrest warrant is sought and the defendant is ar­
rested. This procedure could potentially be time-consuming if the attorney for 
the Government fails to execute each procedure with dispatch. The United 
States Attorney should attempt to set time limits on the mailing of summonses 
and the subsequent arrest procedure. Under Rule 9 of the Federal Rules of 
Criminal Procedure, a summons or warrant returned unexecuted "at any time" 
while the indictment or information is pending may be delivered by the clerk to 
the marshal or other authorized person for execution or service. The words "at 
any time" could create unnecessary delay in securing the arrest of a defendant 

-Brackets in original. 

tBrackets in originaL 
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who fails to make return of a summons on the return day, Flexible time limits 
should be placed on the period irom the mailing of the summons to the return 
date, between the return date and service of the summons by a marshal, and 
between the return date of the subsequent summons and the execution of an 
arrest warrant. 

1974 House Committee Report 36 
Any reading of this legislation should make it clear that proceedings [pursu­

ant to section 3161 (i)] regarding a prisoner against whom charges are brought 
while he is serving a term of imprisonment pursuant to an earlier conviction are 
"proceedings against the defendant" in the same sense as provided in section 
3161(h)(I), and that delay resulting from such proceedings, therefore, is exclud­
able and tolls the time limits set forth in section 316 L It should be equally clear 
that the time for trial begins to run as soon as the prisoner is arraigned, which 
must occur within ten days either of filing of charges or the date the defendant 
has been ordered held to answer and has appeared, whichever happens last, as 
set forth in Section 3161(c). Consequently as soon as the prisoner's presence for 
trial on charges pending against him has been obtained, the time limits during 
which he must be brought to trial begin; this means that, if the prisoner does 
not waive his right to contest the legality of the demand for temporary custo­
dy, any time period consumed by proceedings, related to that contest is exclud­
able from the time allowed to bring the prisoner to trial, for the reasons stated 
above. Similarly, if the attorney for the Government is responsible for unrea­
sonable delay either in causing a detainer to be filed with the custodial official 
or seeking to obtain the prisoner's presence for trial in lieu of filing a detainer 
or upon receipt of a certificate of demand for trial, any such period of delay 
should be counted in ascertaining whether the time for trial has run in connec­
tion with the defendant's demand for dismissal under section 3161(u)(2),* In ad­
dition, the Committee feels that, since the prejudice an incarcerated defendant 
may suffer is potentially so great, the attorney for the Government is also sub­
ject to sanction for such unreasonable delay under section 3162(b)(4), The Com­
mittee does not believe that this imposes any hardship upon the attorney for the 
Government since, unlike state practice in many jurisdictions where the period 
in which the prisoner must be tried begins upon receipt of the demand for trial, 
the time limits do not apply until the defendant is actually present for purposes 
of I 'eading, 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41780·81 
Me. ALEXANDER. Me. Chairman, I thank the gentleman for yielding, I 

take this time to ask the gentleman a question, 
My concern is based upon the provisions of the bill that require that an infor­

mation or indictment must be filed within 30 days after arrest or that eharges 
against the defendant may not later be brought, and the further provision that 
the trial must be held within 60 days after arraignment or indictment or the 
defendant must be released. 

I am familiar with Federal courts where there is only one judge, and extraor­
dinary time requirements ensue as a result of unusual cases, like the bakery con­
spiracy cases in 1960's, or a protracted patent or copyright ease that might re­

*So in originaL Probably should refer to section .\ 162(a)(2), 
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quire weeks for trial, or, as we have seen recently, the Dakota trials of the 
Indian insurrection, or a Watergate type trial. 

My question is, are there exceptions to these time limits which take into con­
sideration the extraordinary time required for litigation of cases that require 
protracted trials in one-judge courts? 

Me. CONYERS. The gentleman raises a very pertinent point, and this legisla­
tion was amended in subcommittee by the gentleman from Maine (Me. COHEN) 
to recognize the special problems that exist in rural districts. For those jurisdic­
tions where grand juries sit infrequently because of the small number of crimi­
nal case filings as the case may be in rural areas, we added a provision that 
would extend the time period for filing an indictment up to 30 days where no 
grand jury has been in session following the arrest of a defendant to the run­
ning of the time limit between indictment and triaL'" Additionally, a provision 
was included to allow the court to schedule trial at any place within the judi­
cial district to insure that the defendant receives a speedy trial in large geo­
graphic districts in which judges are required to travel from division to divi­
sion. 

Mr. ALEXANDER. I thank the gentleman, but I am still concerned that ad­
ditional consideration of this point is needed. 

Materials from the History of the 1979 Amendments 

1979 Justice Department Bill § 3 
SEC. 3. Section 3161(c) of title 18, United States Code, is amended to read as 

follows: 
"(c)(I) The trial of a defendant charged in an information or indictment with 

the commission of an offense shall commence within one hundred and twenty 
days from the filing date (and making public) of the information or indictment, 
or from the date the defendant has appeared before a judicial officer of the 
court in which such charge is pending, whichever date last occurs. If a defend­
ant consents in writing to be tried before a magistrate on a complaint the trial 
shall commence within one hundred and twenty days from the date of such 
consent. 

"(2) The trial of a defendant shall not commence less than thirty days from 
the date specified in paragraph (I) without the consent of the defendant.". 

Section·by-Section Analysis of 1979 Justice Department Bill, Enclosure 
to Letter to Vice-President Walter F. Mondale from Attorney General 
Griffin B. Bell, Apr. 10, 1979, at 125 Congo Rec. S4330 (daily ed. Apr. 
10, 1979) 

Section 3 will merge the ten-day interval now provided by 18 U.S.c. 3161(c) 
for arraignment after filing of an indictment or information with the sixty-day 
arraignment-to-trial interval, and enlarge the consolidated interval to 120 days. 
The section also provides that trial before a magistrate upon a complaint must 
be commenced within 120 days of the filing of the defendant's consent to be 
tried by a magistrate. Finally, the section provides that trial cannot be sched­

·So in originaL The time limit under discussion was the limit between arrest and indict­
ment. 
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uled sooner than thirty days after the filing of an information or indictment, 
without the consent of the defendant. 

1979 Judicial Conference Bill § 2 
With the exception of a minor difference in punctuation, this section 

was identical to section 3 of the 1979 Justice Department bill, set forth 
above. 

Section-by·Section Analysis of 1979 Judicial Conference Bill, Submission 
of Administrative Office of the U.S. Courts, 1979 Senate Hearings 733 

This section would make several changes in 18 U.S.c. § 3161(c). First, it 
would replace the separate indictment-to-arraignment and arraignment-to-trial 
time limits with a single time limit of 120 days. Under existing law, the perma­
nent separate time limits are to and 60 days, respectively. 

Second, it would add a new provision that a defendant may not be compelled 
to go to trial in less than thirty days from the beginning date of this time limit 
(indictment or initial appearance in the district, whichever comes later). 

Third, it would make it clear that the time limit to trial begins to run if the 
defendant consents in writing to be tried before a magistrate on a complaint. 
This change would fill a vacuum in the present law, which literally refers only 
to cases prosecuted on an information or indictment. 

Fourth, it would eliminate the reference to a defendant having been "ordered 
held to answer." The phrase "hold to answer" is used in rule 5.1 of the Federal 
Rules of Criminal Procedure to refer to a decision at the conclusion of a pre­
liminary hearing, which is a pre-indictment event. Its use in § 3161(c) to de­
scribe a post-indictment event has been a source of some confusion. Eliminating 
the phrase is not intended to effectuate any substantive change. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 51-53 

Section 3 of the Department's bill will merge the ten-day interval now pro­
vided by 18 U.S.C. 3161(c) for arraignment after filing of an indictment or in­
formation with the sixty-day arraignment-to-trial interval, and enlarge the con­
solidated interval to 120 days. The section also provides that a trial cannot be 
scheduled sooner than thirty days after filing of an information or indictment, 
without the consent of the defendant. The enlarged time limits do not apply to 
defendants detained pending trial or to those designated "high risk." 

Again we should examine what amount of time is required to properly pre­
pare a case for trial after the indictment has been brought and, why we are 
recommending doing away with the separate indictment-to-arraignment inter­
val. In any case, you will ask, why isn't 70 days for this combined period suffi­
cient? 

While the Department does not dispute the principle that arraignment should 
take place as soon after the indictment is brought or the information is filed as 
is possible, treatment of this period as a separately timed interval has created 
problems unforeseen at the time of its enactment, not the least of which is the 
harshness of requiring dismissal of the case simply because the arraignment took 
place on the eleventh day. 
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The problems seem to be the greatest in large geographic districts. In order 
to meet the lO-day limit, intolerable burdens of travel and expense have been 
placed on judges and court personnel, members of the bar, the United States 
Attorneys' staffs and defendants who have shuttled back and forth in order to 
meet the lO-day limit. People have had to travel as much as 350 miles a day for 
a 15 minute pro forma hearing. Counsel have in several cases resigned from the 
case after arraignment when trial was set in another place. The disruption of 
schedules and the expense have been unacceptable, with the deadlines still im­
possible to comply with in some instances. 

Moreover, because of the short period of time allotted, defense attorneys do 
not have an adequate time to evaluate the case prior to the arraignment and 
therefore pro forma "not guilty" pleas are entered. Many defendants appear at 
lO-day arraignments without counsel because the time to obtain counsel is too 
short. In these cases additional court appearances lJre often necessary to change 
a plea or after counsel is obtained further complicating scheduling problems.* 

Merging the indictment-to-arraignment interval with the arraignment-to-trial 
interval allows for the flexibility necessary to avoid some of these problems 
without adding to the prospects for delay. If more time were needed for a de­
fendant to obtain counsel of his choice to appear at arraignment, it would be 
available. Judges, court personnel, and lawyers would not need to travel hun­
dreds of miles to meet awkward arraignment dates because of the Act's strict 
limits. Yet the pretrial period as a whole would not have to be enlarged. 

Special emphasis should be made of the fact that the problems created by 
these strict time limits [in the 1974 act] apply at least equally to defense counsel 
as they do to prosecutors. In fact more often in these more complex cases, de­
fense counsel needs are greater than ours because we have at a minimum pre­
pared the case for presentation to the grand jury. In many of the more complex 
cases, especially in the white-collar crime area, we have spent considerably 
more time investigating the case. Sometimes the pre-indictment investigation 
can take years during which time the prosecutor has accumulated masses of 
documents on which he has spent a great deal of time and energy in review. 

Equally serious problems arise for defense counsel in trying to rapidly 
become familiar with very esoteric federal laws or specific standard business 
practices and operating procedures. Often there is a need to become expert in 
the details of the particular regulations of a federal agency. 

Defense counsel also has the particular problems, raised most often in multi­
defendant cases, of potential conflicts in representation and difficulties in co­
ordinating among the lawyers on the defense team. Each of these special prob­
lems is supported by the OIAJ study. 

It is in recognition of the special problems often faced by defense counsel 
that the Department has included a provision in its bill requiring a minimum of 
30 days for defense preparation. This insures the defendant of some minimum 
preparation time even in the simplest case. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 55 

Section 3 will also provide that trial before a magistrate upon a complaint 
must be commenced within one hundred twenty days of the filing of the de­
fendant's consent to be tried by a magistrate. The current Act does not provide 

*Punctuation so in original. 
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limits for magistrates' trials of complaints. The amendment will impose the 
same limitation as in those cases in which an indictment or information has been 
filed. 

Prepared Statement of Judge Alexander Harvey II, Chairman, Judicial 
Conference Committee on the Administration of the Criminal Law, 1979 
Senate Hearings 62 

Both of these bills will eliminate altogether the indictment to arraignment 
problem area, inasmuch as both bills contain no requirement that an arraign­
ment be held within a fixed period of time after an indictment is returned. The 
setting of the arraignment date would be left to the trial judge, who would be 
required merely to arraign a defendant on some date before the trial. This 
change is not inconsistent with the objectives of the act. The public interest in 
speedy trials does not require that arraignments be held at any particular time. 
Yet the to-day interval between indictment and arraignment has been one of 
the most bothersome provisions of the act, particularly in judicial districts that 
extend over large areas. We do not believe that merely enlarging the time 
period from 10 to 20 days would eliminate the difficulties that the various dis­
trict courts have been encountering. The change proposed would also save time 
in cases disposed of by guilty pleas. Under the present practice, a defendant 
usually does not have time to complete plea negotiations before the 10-day ar­
raignment period. Both an arraignment and a rearraignment are necessary in 
most cases in which a guilty plea is entered. Under the proposed changes, only 
one arraignment would be required. 

Both bills provide that trials cannot begin within 30 days unless the defendant 
consents. This provision is designed to give a defendant at least 30 days to pre­
pare for trial and would prohibit a trial judge from setting a trial before that 
time. 

1979 Senate Committee Report 23-24 
The genesis of the provision in the Act imposing a third time interval, besides 

arrest and indictment and indictment and trial, was an amendment suggested to 
the House Committee on the Judiciary by the Department of Justice. The De­
partment's representatives contended at the time that, because a high percent­
age of criminal cases are disposed of by plea, it is an unwise and "extravagant 
use of judicial, defense, and prosecution resources to expend unnecessary sched­
uling and planning efforts for a trial until the defendant indicates that he desires 
a trial." The Department also felt that the date of arraignment would be the 
most logical point along the arrest-trial span to fix a date for trial. 

The Department has testified that, in recognition of several unforeseen prob­
lems, it now recommends enlarging the indictment-trial interval by ten days and 
eliminating the indictment-arraignment period. That recommendation is also 
supported by the Judicial Conference and the American Bar Association. 

Because the fixed indictment-arraignment period of ten days has indeed given 
rise to interpretive as well as practical problems, the Committee amendment 
eliminates it as a distinct period by merging the ten-day requirement with the 
time-to-trial period of sixty days. In the first place, although § 3161(c) was in 
fact amended to establish the third interval, corresponding changes to § 3161(h) 
(excludable delays) and § 3162 (sanctions) were not, and the legislative history 
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is in conflict. Thus, the Second Circuit's guidelines conclude that there is no 
penalty intended if the defendant is not arraigned within ten days of indictment. 
The Administrative Office-which issues advisory guidelines to the districts­
has apparently taken the opposite position. 

Since, logically, the Congress would have defeated its own attempts to make 
the Act flexible by imposing the penalty of dismissal if the limit was not com­
plied with without the benefit of exclusions where necessary, the Committee is 
constrained to agree with the commentator who attributed this inconsistency to 
"a last-minute drafting error." Furthermore, the practical consequences of ob­
serving the ten-day period without benefit of excludable delay would outweigh 
any measurable scheduling advantages. Marshals would be under pressure to 
locate and arrest defendants; the necessity to travel to meet the deadline in 
sparsely-populated districts would impose heavily on parties before the court; 
indigent defendants arrested and arraigned without counsel would either be 
denied the opportunity to obtain counsel, of choice, or pleas would be entered 
pro forma; and defense counsel, who are often not aware of the charges against 
their clients until the indictment is returned or their clients are actually in cus­
tody, would often be denied a reasonable opportunity to discuss the entry of a 
plea with them. Finally, a fixed indictment-arraignment requirement without 
sanction is largely meaningless, since no incentive would exist to schedule ar­
raignment at the earliest practicable time. 

1979 Senate Committee Report 31 
Other major areas of importance to all parties upon which agreement hab 

been reached and which are included in the consensus substitute are as follows: 
(1) merging the present 100day indictment-to-arraignment and 6O-day ar­

raignment-to-trial intervals into a single, 70-day period [§ 3161(c)(1)]; 
(2) guaranteeing the defendant a reasonable period in which to obtain 

counsel and prepare for trial-3D days from the date the defendant appears 
through counselor elects to proceed pro se, unless the defendant waives 
the right conferred [§ 3161(c)(2)]; ....* 

1979 Senate Committee Report 32 
Section 2 amends § 3161(c) to merge the second interval (indictment to ar­

raignment) into the third interval (arraignment to trial). Thus, instead of 30-10­
60 day intervals, the Act would operate on a 30-70 day (arrest to indictment, 
indictment to trial) basis. 

Both S. 961, as introduced, and S. 1028 would make this change. In addition, 
a new paragraph (2) prohibits any trial from occurring within 30 days "from 
the date on which the defendant first appears through counselor expressly 
waives counsel and elects to proceed pro se", unless the defendant consents in 
writing to an earlier trial. This provision assures the defendant some minimal 
time to prepare. It is similar to a comparable provision in the Justice Depart­
ment and JUdicial Conference bills; however, those bills provide that the 30-day 
minimum is to be measured from the date of indictment or bail hearing. 

Prohibiting trial less than 30 days after the date the defendant appears in a 
position to begin preparing his defense more fully protects basic due process 
rights. It is the Committee's intent that the exclusions provided in section 
3l61(h) apply to the 30-day minimum to-trial provision. Therefore, if an event 

"Brackets in original. 
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occurs which would automatically exclude time under subsection (h), such as a 
pretrial mental examination, that time is not only excluded from computing the 
time within which trial must occur prior to imposition of the dismissal sanc­
tions, but time would also automatically be excluded in computing the 3~-day 
minimum period of time, during which the judge could not schedule trial with­
out the defendant's consent. 

Having said that, the Committee wishes to stress that this minimum-prepara­
tion time guarantee is not to be construed to permit the defendant to delay 
unduly the trial date, especially where permissible excludable delay is found. If, 
for example, counsel for the defendant moves for an "end of justice" continu­
ance under section 3161(h)(8) to allow him or her additional time to prepare for 
trial, the court should scrutinize closely his or her good-faith efforts to prepare 
inside the time fixed for trial, taking into account other excludable delays. 
Again, the court should take great care to balance the defendant's and society'S 
speedy trial rights against the "ends of justice" to be served by granting such a 
motion. 

1979 House Committee Report 1 
The purpose of the bill, as hereby reported, is to amend title I of the Speedy 
Trial Act of 1974 (18 U.S.C. 3161-3174) in the following manner: 

2. Merging the IO-day indictment-to-arraignment and the 6O-day arraignment­
to-trial time limits contained in section 3161(c) into a single 7O-day indictment­
to-trial period; 

3. Requiring, in the absence of a waiver by the defendant, a minimum of 30 
days time between the defendant's first appearance with counsel and trial; 

1979 House Committee Report 9 
Section 3161(c) of Title 18 provides that defendants must be arraigned within 

10 days of the filing date of an indictment or information, and trial commenced 
within 60 days of arraignment. The separate indictment to arraignment period 
was added to the act, at the recommendation of the Department of Justice, 
during consideration of the legislation by this Committee in 1974. The Justice 
Department now recommends that this separate interval be eliminated, and the 
interval be merged into a 70-day indictment to trial interval. There appears to 
be little positive contribution of this separate interval, and the Justice Depart­
ment reports that it imposes unnecessary travel hardships upon courts and par­
ties to meet the deadline in sparsely populated districts, as well as hardships 
upon defendants in obtaining counsel prior to arraignment. The Judicial Confer­
ence and the American Bar Association join in this recommendation, and the 
Committee adopts it. 

1979 House Committee Report 11 
Section 2 of the bill amends section 3161(c) of Title 18 to merge the 10-day 

indictment to arraignment period and the 60-day arraignment to trial period 
into a single 70-day indictment to trial interval. A provision is added to section 
3161(c) to the effect that, unless the defendant so consents, trial may not com­
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mence less than 30 days from the date the defendant first appears through coun­
sel or elects to proceed pro se. 

18 U.S.C. § 3161(d) 

(d)(l) If any indictment or information is dismissed upon motion of the de­
fendant, or any charge contained in a complaint filed against an individual is 
dismissed or otherwise dropped, and thereafter a complaint is filed against such 
defendant or individual charging him with the same offense or an offense based 
on the same conduct or arising from the same criminal episode, or an informa­
tion or indictment is filed charging such defendant with the same offense or an 
offense based on the same conduct or arising from the same criminal episode, 
the provisions of subsections (b) and (c) of this section shall be applicable with 
respect to such subsequent complaint, indictment, or information, as the case 
may be. 

(2) If the defendant is to be tried upon an indictment or information dismissed 
by a trial court and reinstated following an appeal, the trial shall commence 
within seventy days from the date the action occasioning the trial becomes 
final, except that the court retrying the case may extend the period for trial not 
to exceed one hundred and eighty days from the date the action occasioning 
the trial becomes final if the unavailability of witnesses or other factors result­
ing from the passage of time shall make trial within seventy days impractical. 
The periods of delay enumerated in section 3161(h) are excluded in computing 
the time limitations specified in this section. The sanctions of section 3162 apply 
to this subsection. 

Derivation 

Mikva bill. § 3161(a)(2) (p. 280): "If the indictment or information is 
dismissed upon motion of the defendant and thereafter the defendant is 
charged with the same crime or a crime based on the same conduct or 
arising from the same criminal episode, [the time limit to trial shall run] 
from the date the defendant is so charged. as stated in the preceding 
paragraph; . . . ." 

Original Ervin bill, § 3161(b)(2) (p. 287). Minor language changes. 
1972 Senate subcommittee bill. § 3161(b)(2) (p. 297). Limited the ap­

plicability of the provision to cases in which "the indictment or infor­
mation is dismissed upon motion of the defendant for reasons other than 
those provided in section 3162(a)," which required dismissal for failure 
to comply with the time limit to trial. Also made the time limit on the 
new charge run from "the date the defendant is arrested or served with 
a summons with respect to such charge, except that if the prosecution 
is initiated by filing an information or indictment prior to arrest or sum­
mons (and made public), then within sixty days from the date of such 
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filing." Under this language, the time limit on the new charge was par­
allel to the time limit the bill provided for an original charge. 

1974 Senate committee bill, § 3161(d) (p. 311). Added the references 
to dismissal or dropping of a complaint and to the subsequent charge 
being contained in a complaint, information, or indictment; recast the 
subsection so that the parallel with the treatment of an original charge 
was handled by reference to the subsections governing original charges. 

1974 House subcommittee bill, § 3161(d) (p. 337). Minor punctuation 
change. 

1974 House committee bill § 3161(d) (p. 337). No change. 
Amended on House floor, 120 Congo Rec. 41793-95, to eliminate the 

reference to "reasons other than those provided in section 3162(a)." 
1974 act, § 3161(d) (p. 375). 
Amended in 1979 to add paragraph (2); the former subsection (d) was 

redesignated as section 3161(d)(l). The House accepted the Senate pro­
vision without change. 

ABA standard 2.2(b) provided, if an indictment, information, or other 
charge sufficient to support a prosecution is dismissed on motion of a 
defendant, that the time limit on a new prosecution runs anew from the 
date the defendant is again held to answer or a new charge is filed, 
whichever is earlier. The commentary to standard 2.2(a) indicated that 
a similar rule would obtain if the defendant was released outright prior 
to the filing of an indictment, information, or other document that 
would support a prosecution. 

Editor's note: Beginning with the 1972 Senate subcommittee bill, all 
versions of this subsection until the 1974 House floor amendments made 
reference to the dismissal sanction under section 3162(a); section 
3162(a) itself was subject to substantial changes in this period. The lan­
guage added as section 3161(d)(2) in 1979 is largely modeled on lan­
guage found in section 3161(e); the legislative history of that provision 
may therefore be relevant. 

Materials Addressed to Original Ervin Bill 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 
In Section 3 I61 (b)(2), it is provided that, if the indictment or information is dis­
missed upon the defendant's motion and he is subsequently recharged with the 
same or a related offense, the 60 day period will run from the time of recharge. 
This provision, which follows Section 2.2 of the ABA's Standards Relating to 
Speedy Trial, is fair. In the commentary on that section, however, the ABA 
Standards note that if a defendant's motion for dismissal based on a failure to 
prosecute within the prescribed period is granted, there cannot be a subsequent 
charge based on the same event. This seems obvious, and Section 3162 would 
undoubtedly require this result. It would, nonetheless, be desirable to make this 
point clear in the language of Section 3l61(b)(2) or the legislative history. 

76 



18 U.S.c. § 3161(d) 

"Supplement" to Testimony of Senator Charles H. Percy, 1971 Senate 
Hearings 71 

Section 3161(b)(2) discusses a crime based on the same conduct or arising 
from the same criminal episode. In many Federal cases the crimes are compli­
cated and the facts of one particular crime lead to the discovery of many more 
after conviction of the initial offense. Section 3161 seems to bar prosecution of 
complicated cases, yet this certainly is not the intent of the statute. 

Letter to Senator Ervin from Edward L. Barrett, Jr., Oct. 26, 1970, at 
1971 Senate Hearings 159 
I don't understand what is meant here by the word "charged". Just what act by 
the government starts the time running? 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 49 
TIME LIMITS FOR A SECOND PROSECUTION AFTER DISMISSAL OF INDlCT­

MENT.-Subparagraph 3161(b)(2) deals with the situation where a defendant 
succeeds on a motion to dismiss based on other than speedy trial grounds. It 
requires that any subsequent prosecution be treated in the same manner as the 
initial but unsuccessful prosecution. For example, where a defendant succeeds 
in a motion to dismiss because of a faulty indictment, the Government can file a 
new indictment and the 60 days begins to run with the rearrest or new indict­
ment, whichever comes first. 

The committee has retained this provision but with a few clarifying language 
changes. One change is designed to resolve ambiguities pointed out by the Jus­
tice Department. The Department noted that the original provision was unclear 
as to what would constitute a subsequent charge, and as to when time limits 
would commence.· This problem has been resolved by using the same language 
as used in subparagraph 316I(b)(I), which spells out when the 6Q..day period 
begins in a normal prosecution. Another change made in the subparagraph sub­
stitutes for "crime" which was used in the original provision, "offense" as de­
fined in section 3166. This subparagraph is not intended to apply where a dis­
missal motion is granted on the grounds of lack of speedy trial, in which case 
no further charge is to be permitted. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 166 

As part of an amendment whose principal purpose was to provide 
separate pre- and post-indictment time limits, Senator McClellan pro­
posed the language that was included as section 3161(d) of the 1974 
Senate committee hill. 

"The Department of Justice comment referred to is apparently not in the public record. 
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Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 167 

Amendments to this provision were suggested as parts of two alterna­
tive amendments concerned with the dismissal sanction. 

One amendment would have eliminated the dismissal sanction, and 
would have amended this provision to make it apply to a dismissal on 
motion of the defendant for "any reason." 

The other amendment would have deferred the effective date of the 
dismissal sanction, and would have amended this provision to make it 
apply "[iJf, prior to the effective date . . . , the indictment or informa­
tion is dismissed upon motion of the defendant for any reason; or if, on 
and after the effective date . . . , the indictment or information is dis­
missed upon motion of the defendant for reasons other than those pro­
vided in" the sanction provision. 

Letter to Senator Ervin from Deputy Attorney General Ralph E. Erick­
son, Dec. 14, 1972, at 1973 Senate Hearings 193 

The following amendment was offered to make this provision consist­
ent with a proposed amendment to make the time limit begin to run at 
arraignment: 

In order to make proposed Section 3161(b )(2) consistent with Section 
3161(b)(I)(A), we suggest the following language: 

"If the indictment or information is dismissed upon motion of the 
defendant or of the court, and thereafter an information or indictment 
is filed against the defendant for the same offense or any offense re­
quired to be joined with the offense, the time limitation shall com­
mence to run upon the defendant's arraignment on the subsequent in­
dictment or information." 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 33 
Subsection 3161(d) allows the time limits imposed by subsections 3161(b) and 

(c) to begin to run afresh should an indictment or information be dismissed 
upon defendant's motion on grounds other than non-conformance with speedy 
trial time limits, and a subsequent complaint charging the defendant with the 
same offense or with an offense based on the same criminal conduct or episode 
is filed. 

This subsection allows latitude to the prosecutor to re-institute prosecution of 
a criminal defendant whose case has previously been dismissed on non-speedy 
trial grounds without having to comply with the time limits imposed by the 
filing of the earlier complaint. To require a prosecutor to conform to indict­
ment and trial time limits which were set by the filing of the original complaint 
in order to reopen a case on the basis of new evidence would be an insurmount­
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able burden. Thus, when subsequent complaints are brought, the time limits will 
begin to run from the date of the filing of the subsequent complaint. 

The Committee is concerned that this provision not be used to evade the 
speedy trial time limits set out in this Act. The prosecutor should not be able to 
avoid the speedy trial time limitations when his carelessness in preparing the 
original complaint or indictment has resulted in a dismissal under this section. 
Therefore, when a judge dismisses an original information or indictment on 
other than speedy trial grounds he should, nevertheless, take into consideration 
the defendant's right to speedy trial under the statute and under the Constitu­
tion. For example, the judge might want to order that the original dismissal be 
with prejudice so that the prosecutor could not reindict several months after a 
carelessly drawn indictment has been dismissed. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41794 
[T]he second amendment, Mr. DENNIS, simply provides that wherever a case is 
dismissed, the time limit shall start over again upon reprosecution. Now that we 
allow reprosecution under this amendment [to section 3162(a)], if it is adopted, 
any dismissal would start the time period running from the very inception once 
again, so it is only technical in nature. 

Materials from the History of the 1979 Amendments 

1979 Justice Department Bill § 4 
SEC. 4. Section 3l61(e) of title 18, United States Code, is amended by adding 

at the end thereof the following: "If the defendant is to be tried upon an indict­
ment or information dismissed by a trial court and reinstated following an 
appeal, the trial shall commence within sixty days from the date the action oc­
casioning the trial becomes final, except that the court retrying the case may 
extend the period for trial not to exceed one hundred and eighty days from the 
date the action occasioning the trial becomes final if the unavailability of wit­
nesses or other factors resulting from the passage of time shall make trial within 
sixty days impractical. The periods of delay enumerated in section 3161(h) shall 
be excluded in computing the time limitations specified in this section. The 
sanctions of section 3162 are applicable to this section.". 

Section-by-Section Analysis of 1979 Justice Department Bill, Enclosure 
to Letter to Vice-President Walter F. Mondale from Attorney General 
Griffin B. Bell, Apr. 10, 1979, at 125 Congo Rec. 84330 (daily ed. Apr. 
10,1979) 

Section 4 of the bill amends 18 U.S.c. 3161(e) to apply to trial upon indict­
ments ordered reinstated by an appellate court the time limits currently pro­
vided for retrial necessitated by appellate proceedings. The amendment pro­
vides that the exclUdable delay provisions of 18 U.S.C. 3161(h) and the sanc­
tions of 18 U.S.c. 3162 are applicable to the time limits governing trial upon a 
reinstated indictment. 
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Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 55 

Section 4 will provide time limitations for trial upon indictments ordered re­
instated by an appellate court overruling a district court's dismissal. The treat­
ment is equivalent to that currently provided in section 3161(e) for the analo­
gous case of retrial necessitated by appellate proceedings, which take [sic] into 
consideration the special problems frequently occasioned by the length of time 
it takes to complete appellate proceedings and the consequent difficulties en­
countered in preparing for trial. The amendment also makes it clear that the 
excludable delay provisions of section 3161(h) are applicable as well as the 
sanctions of section 3162. 

1979 Senate Committee Report 31 
Other major areas of importance to all parties upon which agreement has 

been reached and which are included in the consensus substitute are as follows: 

(3) assuring necessary flexibility where a defendant is to be retried fol­
lowing the dismissal of an indictment, which is reinstated following appeal, 
or where he is to be retried following other appeals, declaration of mistrial 
or order for new trial .... 

1979 Senate Committee Report 32·33 
Section 3 amends § 3161(d) to reflect the Justice Department's proposal con­

cerning the trial upon indictments dismissed by the trial court and subsequently 
reinstated on appeal. The only difference is that the time limits [sic] for such 
trial in the substitute is seventy days in order to make that limit consistent with 
the amendment to section 3161(c) contained in section \.* However, the Com­
mittee amendment, like the Department's bill, permits the Court to extend the 
trial date up to 180 days, if passage of time or other factors make the shorter 
limits "impractical." 

This amendment clarifies existing law and assures that, in the case of an in­
dictment which is dismissed by the trial court but reinstated upon appeal, the 
time limits are the same as those under the Act when the defendant successfully 
secures a new trial on appeal. The amendment also specifies that the periods of 
excludable delay and the dismissal sanction are applicable, and make [sic] simi­
lar conforming amendments to § 3161(e). 

1979 House Committee Report 1 
The purpose of the bill, as hereby reported, is to amend title I of the Speedy 
Trial Act of 1974 (18 U.S.C. 3161-3174) in the following manner: 

4. Requiring that, if a defendant is to be tried on an indictment or information 
dismissed by a trial judge and reinstated on appeal, trial shall commence within 
70 days, with provision for extension of this time limit to 180 days if trial 
within 70 days is impractical; . . . . 

·So in original. Should refer to section 2, 
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1979 House Committee Report 11 
Section 3 amends section 3161(d) to assure that, when an indictment or infor­

mation is dismissed by the trial court but reinstated on appeal, the time limits 
for retrial are the same as those applicable when the defendant secures a new 
trial on appeal. These limits are that the trial must commence within 70 days 
from the date of the action occasioning the new trial, with provision to extend 
this time up to 180 days if trial within 70 days is impractical. Section 3161(h) 
exclusions and continuances and the dismissal sanction of section 3162 are made 
specifically applicable to such cases. 

18 U.S.C. § 3161(e) 

(e) If the defendant is to be tried again following a declaration by the trial 
judge of a mistrial or following an order of such judge for a new trial, the trial 
shall commence within seventy days from the date the action occasioning the 
retrial becomes finaL If the defendant is to be tried again following an appeal or 
a collateral attack, the trial shall commence within seventy days from the date 
the action occasioning the retrial becomes final, except that the court retrying 
the case may extend the period for retrial not to exceed one hundred and 
eighty days from the date the action occasioning the retrial becomes final if un­
availability of witnesses or other factors resulting from passage of time shall 
make trial within seventy days impractical. The periods of delay enumerated in 
section 3161(h) are excluded in computing the time limitations specified in this 
section. The sanctions of section 3162 apply to this subsection. 

Derivation 

Mikva bill, § 3161(a)(3) (p. 280): "If the defendant is to be tried again 
following a mistrial, an order for a new trial, or an appeal or collateral 
attack, [the time limit to trial runs] from the date of the mistrial, order 
granting a new trial, or remand." 

Original Ervin bill, § 3161(b)(3) (p. 288). Minor language change. 
1972 Senate subcommittee bill, § 3161(b)(3) (p. 297). Added the au­

thority of the court to extend the period to 180 days following an 
appeal or collateral attack; introduced the references to "the date the 
action occasioning the retrial becomes final." 

1974 Senate committee bill, § 3161(e) (p. 312). No change. 
1974 House subcommittee bill, § 3161(e) (p. 338). Minor language 

change. 
1974 House committee bill, § 3161(e) (p. 338). No change. 
No House floor amendments. 
1974 act, § 3161(e) (p. 376). 
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Amended in 1979 to change the time limit from 60 days to 70 days 
and to add the last two sentences. The House accepted the Senate pro­
vision without change. 

ABA standard 2.2(c) used the language that was included in the 
Mikva bill. 

Materials Addressed to Original Ervin Bill 

Testimony of Judge Albert Lee Stephens, Jr., 1971 Senate Hearings 80­
81 

Then, in place of line 3 on page 3, if the defendant is to be tried again follow­
ing a mistrial, and so forth, I think the provision which was made in the rule 
adopted by the Second Circuit, that it should be after these actions have 
become final, would be more appropriate there. Otherwise, you may have a 
trial in progress while the case is still subject to some appellate process. It is 
simply a detail, but I think it may be worth mentioning." 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
253·54 
[P]roposed section 3161(b )(3) specifies that a defendant must be "tried again" 
within 60 days from the date of a mistrial, an order granting a new trial, or a 
remand. It is noted that the meaning of the term "tried again" is not certain. In 
some cases, the remand may require only a rehearing, for example, on the sen­
tence or on the insanity issue without otherwise disturbing a verdict of guilty 
returned at the original trial. It is not clear whether such limited proceedings 
must also be commenced within the 6O-day period. 

Further, it should be noted that an order for a new trial based upon a collat­
eral attack may take place years after the original trial. In such situations, the 
Government is in a difficult position to gather the evidence again and to find 
witnesses who may have moved or whose memories may have become uncer­
tain with the passage of time. It is necessary in situations of this nature that the 
Government have more time to prepare its case. Such a preparation may re­
quire a decidedly longer period of time than did the preparation for the original 
trial. It is difficult to imagine that preparation of the Government's case under 
these circumstances could be accomplished within the 60-day period specified. 
In addition, section 3161(b)(3) by specifying that the 60-day period commence 
running "following a collateral attack," effectively precludes the Government 
from appealing. Further, the language is too imprecise to fix the exact com­
mencement of the time limitation. We suggest hereafter various changes for this 
section, which recognize these special problems in cases of collateral attack. 

"The Second Circuit rules referred to "the date when the order occasioning the retrial 
becomes final." 1971 Senate Hearings 341. 
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"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil· 
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 263 

[§ 3 I 63](g)( I) If a defendant is to be tried with regard to any issue, following 
a mistrial, an order for new trial or an appeal, such trial shall commence within 
180 days from the date the order of the court occasioning the retrial becomes 
final, subject to the provisions of section 3162.* 

(2) If a defendant is to be tried with regard to any issue, following a collater­
al attack, such trial shall commence within a reasonable time, considering the 
availability of witnesses and other evidence and the necessity for commencing 
trials for persons not yet tried, from the date when the order of the court occa­
sioning the retrial becomes final. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 259·60 

Section 3163(g)( 1) is consistent with a present provision of S. 895 in that it 
requires retrial of a defendant within 180 days of mistrial, an order for new 
trial, or appeal. Since collateral attacks may occur years after the trial, howev­
er, we think that in cases where a new trial is ordered as the result of a collat­
eral attack, a more flexible time limit is needed. The difficulty of reassembling 
evidence and finding witnesses after a long period of time requires a more rea­
sonable time limitation. Thus, section 3163(g)(2) exempts retrials necessitated by 
decisions on collateral attack from the l80-day time limit, and requires in such a 
case that the retrial be within a reasonable period. 

Editor's Note 
Material related to a suggested provision about computation of peri­

ods of time is reproduced as part of the history of section 3172. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 49 
The commentary on this provision in the draft report was virtually 

identical to the commentary at pages 33-34 of the 1974 Senate commit­
tee report, set forth below. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 33·34 
Subsection 3161(e) provides for time limits where there is a mistrial or where 

the defendant succeeds in collateral attack or appeal. As a general matter the 
provision requires that if the Government decides to retry the defendant in any 

·Section 3162 in the department's proposal provided for "exclusions and exceptions." 
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of these situations the time limits begin to run on the date that the order occa­
sioning the retrial becomes final. 

Although there was little disagreement among witnesses appearing before the 
Subcommittee on Constitutional Rights as to the wisdom of commencing: time 
limits with the date of the order giving rise to the retrial, there was contro le~sy 
over whether 60 days, as provided in S. 895, was a sufficient amount of time. 
The Justice Department contended that 60 days was insufficient time to prepare 
for a retrial after successful collateral attack, which could come years after the 
original triaL The section as it appears in S. 754 draws a distinction between 
cases of retrial following declaration by a trial judge of a mistrial or an order 
by the trial judge for a new trial; and cases where there is a retrial following a 
collateral attack or appeaL In the former case the speedy trial period is 60 days 
while in the latter case the period is also 60 days, except that the period may be 
extended if unavailability of witnesses or other factors resulting from the pas­
sage of time make trial within 60 days impractical. This dichotomy recognizes 
the difficulty of preparing a new case after successful collateral attack but 
would not allow inordinate delay where retrial is contemporaneous with the 
original trial as in a declaration of mistrial by the trial judge. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 200 

At page 3, line 15, amend section 316J(e), after the comma and before the 
word "within", insert the following: "the trial shall commence" and also make 
the same identical insertion on line 18 of page 3 after the comma and before the 
word "within." 
Comments 

The proposed language "the trial shall commence", is proposed for the sake 
of clarity. 

Materials from the History of the 1979 Amendments 

1979 Justice Department Bill § 4 
The department proposed an amendment to section 3161(e) that ulti­

mately became, with minor amendments, section 316I(d)(2). The last 
two sentences of the proposed amendment were as follows: 

The periods of delay enumerated in section 3161(h) shall be excluded in com­
puting the time limitations specified in this section. The sanctions of section 
3162 are applicable to this section. 

1979 Senate Committee Report 31 
Other major areas of importance to all parties upon which agreement has 

been reached and which are included in the consensus substitute are as follows: 

(3) assuring necessary flexibility where a defendant is to be retried fol­
lowing the dismissal of an indictment, which is reinstated following appeal, 
or where he is to be retried following other appeals, declaration of mistrial 
or order for new trial . . . . 
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1979 Senate Committee Report 32-33 
Section 3 amends § 3161 (d) to reflect the Justice Department's proposal con­

cerning the trial upon indictments dismissed by the trial court and subsequently 
reinstated on appeal. The only difference is that the time limits [sic] for such 
trial in the substitute is seventy days in order to make that limit consistent with 
the amendment to section 3161(c) contained in section 1.* However, the Com­
mittee amendment, like the Department's bill, permits the Court to extend the 
trial date up to 180 days, if passage of time or other factors make the shorter 
limits "impractical." 

This amendment clarifies existing law and assures that, in the case of an in­
dictment which is dismissed by the trial court but reinstated upon appeal, the 
time limits are the same as those under the Act when the defendant successfully 
secures a new trial on appeal. The amendment also specifies that the periods of 
excludable delay and the dismissal sanction are applicable, and make [sic] simi­
lar conforming amendments to § 3161 (e). 

18 U.S.C. §§ 3161(0, (g) 

(t) Notwithstanding the provisions of subsection (b) of this section, for the 
first twelve-calendar-month period following the effective date of this section as 
set forth in section 3163(a) of this chapter the time limit imposed with respect 
to the period between arrest and indictment by subsection (b) of this section 
shall be sixty days, for the second such twelve-month period such time limit 
shall be forty-five days and for the third such period such time limit shall be 
thirty-five days. 

(g) Notwithstanding the provisions of subsection (c) of this section, for the 
first twelve-calendar-month period following the effective date of this section as 
set forth in section 3163(b) of this chapter, the time limit with respect to the 
period between arraignment and trial imposed by subsection (c) of this section 
shall be one hundred and eighty days, for the second such twelve-month period 
such time limit shall be one hundred and twenty days, and for the third such 
period such time limit with respect to the period between arraignment and trial 
shall be eighty days. 

Derivation 

First appeared in 1972 Senate subcommittee bill, § 3161(b)(I)(B) 
(p. 296). This provision made the time limit to trial from arrest, service 
of summons, or indictment 180 days for the first twelve-month period 
following the effective date, and 120 days for the second twelve-month 
period. 

1974 Senate committee bill, §§ 3161(f), (g) (pp. 312, 313). These pro­
visions were in substantially the same form as those that appear in the 
statute, except that the time limits for the third twelve-calendar-month 

*So in original. Should refer to section 2. 
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period were the same as those for the second period-45 days to indict­
ment and 120 days to trial. In addition, the committee bill referred to 
"the time limit imposed by subsection (b)" and "the time limit imposed 
by subsection (c)" without describing those limits. 

1974 House subcommittee bill, §§ 3161(f), (g) (pp. 338,339). Changed 
the time limits for the third twelve-calendar-month period; added the 
phrase "with respect to the period between arrest and indictment" in 
subsection (f), and the phrase "with respect to the period between in­
dictment and trial" twice in subsection (g). 

1974 House committee bill, §§ 3161(f), (g) (pp. 338, 339). Changed 
"indictment" to "arraignment" in the above-quoted phrase in subsection 
(g); made corrections in cross-references. 

No E :::>use floor amendments. 
1974 act, §§ 3161(f), (g) (p. 376). 
Not amended in 1979. 
There were no similar provisions in the ABA standards. 

Materials Addressed to Original Ervin Bill 

Testimony of Senator Charles H. Percy, 1971 Senate Hearings 66-67, 72 
Two basic philosophical considerations must shape our solutions-the rights 

of the accused and the rights of society at large. But we also must be cognizant 
of the practical limitations of our court system. It is because of the constraints 
imposed by our court system that I am today suggesting that we define a 
speedy trial as one which takes place within ISO days. Mr. Chairman, I realize 
that in the bill you introduced and that I have co-sponsored established the 
limit of 60 days [sic). I am simply suggesting that we make a modification there. 
I feel certain that when you introduce a piece of legislation such as this, it is 
not set in concrete, but is introduced for the purpose of orbiting an idea and 
testing it out, and in the best way that I could I have sought to test the full 
content of this bill against some of the best constitutional minds and jurists that 
I could find in the State of Illinois. 

They are very enthusiastic about the principles of the bill, but they point out 
some of the practical problems, and that is why I have seen fit to suggest the 
ISO-day proposal. 

Though 60 days is certainly a desirable goal, we must frame our solutions in 
immediately achievable language, which could be modified when new condi­
tions warrant it. 

Because of recent Supreme Court decisions, the sixth amendment is now ap­
plicable to the States through the due-process clause of the 14th amendment. 
Thus, any definition we legislate as to what constitutes a speedy trial would 
have an effect on the State courts, as well as the Federal courts. In many 
courts, a 6O-day time limit would be impossible to meet. I believe that a 180­
day limit would give our courts more flexibility and represents a realistic goal. 

By setting a 180-day limit, we can insure that this legislation will not be 
flouted because its language cannot be met. A 60-day requirement would result 
in the unnecessary dismissal of many cases, and courts would have a loophole 
in excusing themselves from strict adherence to the principle of speedy trial. In 
my opinion, the alternatives I am suggesting this morning would establish a 
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procedure that could be achieved immediately on the Federal level, and imitat­
ed on the State level. Rather than being circumvented, the dictates of the Con­
stitution and the intent of Congress would be realized. 

Mr. BASKIR. Just one question. What would you think of a provision in the 
bill that started off with 180 days as a limit and that later reduced it to 120 
days, and that ultimately, as the courts became experienced, decreased this time 
to 60 days? 

Senator PERCY. Very good, indeed. I think that would be a considerable im­
provement, rather than leaving it at 180, because I am not convinced that that 
limit would continue to qualify as a "speedy" consideration. To initiate an in­
centive system to permit the gradual reduction of the backlog, working it down 
to where it really does mean a speedy trial, we would approach the 60 day 
limit. Today, it is impractical, but I think an incentive system toward it would 
be very effective. 

Prepared Statement of Assistant Attorney General William H. Rehnquist, 
1971 Senate Hearings 113 

Without attempting to be exhaustive, one of the principal problems that the 
United States Attorneys would face if the bill were enacted in its present form 
is an overwhelming number of demands for trial on the part of defendants for 
purely tactical reasons. Our present system of criminal justice presently depends 
on a substantial number of guilty pleas from defendants in order to keep abreast 
of the caseload of the courts. This is not an indictment of the system at ali, for 
it has been generally recognized that guilty pleas, frequently entered as the 
result of agreement with the prosecution to reduce the offense charged, have an 
entirely legitimate place in the administration of the criminal law. Though the 
percentage of guilty pleas has dropped in recent years, the vast majority of all 
convictions-indeed, 85 percent of the convictions in the federal system-still 
result from plea rather than trial. [Footnote omitted.] The sudden imposition of 
a time limit which is both inflexible and extremely short may well lead to a 
substantial reduction in the number of guilty pleas, not because the defendant 
does not have every reason for pleading guilty, but because he may recognize 
that by demanding a trial, he may well be the beneficiary of the mandatory dis­
missal provided for under S. 895. If enough defendants took the opportunity to 
demand trial, even though under other circumstances they would have pleaded 
guilty, the dramatic increase in demand for judicial manpower would itself pre­
vent the prosecution and the judiciary, acting in the best of faith and with the 
greatest of diligence, from complying with the mandatory time limit. 

The specter of such a mass dismissal with prejudice of criminal charges is 
one which I am confident this Subcommittee, no less than the Department, 
would abhor. I would be less than honest, though, if I said that I felt that this 
possibility is one which should entirely prevent the imposition of any manda­
tory time limit followed by dismissal with prejudice. I think that such a prob­
ability or even a possibility, however, does counsel that adequate exceptions be 
made to the prescribed period of time to cover cases of manifest injustice­
along the lines suggested by Chief Judge Albert Lee Stephens of the Central 
District of California when he testified before this Committee; that the time 
limit ultimately determined upon be not unduly short; and that it be imposed in 
stages in order that the system may have a reasonable period of time to adjust 
to it on a graduated basis. I believe that Senator Percy's testimony before the 
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Subcommittee suggested some sort of a staged imposition of the time limit, and 
the Department heartily concurs in this general approach, 

TQltimony of Assistant Attorney General William H. Rehnquist, 1971 
Senate Hearings 119·20 

Mr. BASKIR. I guess the Department is concerned with respect to mandatory 
dismissal because you are afraid that sudden time limits would result in mass 
dismissals. I wonder how you would feel if the bill were constructed in such a 
manner that first, there was a period of time between enactment and the effec­
tive date and second, there was a requirement that the operating plans of each 
of the districts be created and submitted before the time limits were effective 
and third, there was a provision which permitted a district unable to meet the 
limit because of problems beyond its control to have additional time, and final­
ly, the time limits applied in stages so that over a period of time you came 
down from a fairly generous rule of, let's say, 180 days to the ultimate goal of 
60 days? Do you think there would be the problem of sudden dismissal? 

Mr. REHNQUIST. It would certainly be substantially alleviated, I honestly feel 
we couldn't say what the problems would be until we saw the system in action. 
All you can do is hope that they would not be too substantial. 

Mr. BASKIR. Certainly if Congress enacted a bill on January I that flatly said 
every trial should be held in 60 days, there is no question that you would have 
dismissals in those 29,000 or 28,000 cases you mention. But a bill that ap­
proached the problem reasonably, slowly, with plenty of opportunity to pre­
pare for the time limits, I suspect, would reduce the mandatory dismissal to a 
few isolated cases where it was proper. 

Remarks of Senator Strom Thurmond, 117 Congo Rec. 34141 (Sept. 30, 
1971) 

Mr. President, my amendment ... would make the statutory trial period 
more realistic and would provide reasonable incentives to insure the coopera­
tion of defense counsel. It is quite apparent from a review of the speedy trial 
case law that the Constitution does not mandate a 60-day period for speedy 
trial. This amendment would adjust the statutory period for trial from 60 days 
to 4 months. I believe that it would be an unreasonable burden on our criminal 
justice process and would hinder the cause of justice if we enact at this time a 
6O-day trial period enforced by dismissa1. It would be substantially more equita­
ble to society and immensely more wise to adjust the period to a shorter time 
later than to adopt a short period now, penalize society for violations which 
could prove to be unavoidable, and then be forced by an outraged public to 
lengthen the trial period to a reasonable time. I believe the adjusted period 
speaks for itself and is essential to the ultimate success of S. 895. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
251 
[W]e believe that the provision for mandatory dismissal of cases not disposed of 
within 60 days posits a period of time which is unrealistically short. Whatever 
might be the case if the Congress were to provide sufficient resources and facil­
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Hies_to the criminal justice system to allow the attainment of a 60-day goal, we 
thin~ that such a period is presently more of a desirable goal than a realistically 
attainable achievement. We cannot with any reasonable degree of accuracy 
even project the needs for manpower, resources and facilities which would 
have to be provided to comply with the 6O-day time limit within the nation­
wide scope of the federal criminal justice system. A recent attempt to impose a 
60-day time limit on the Florida criminal justice system has led to unacceptable 
and, what is more important, unjust results. Therefore, we propose that a ISO­
day provision is adopted instead of the 60-day time limit. Concurrently we 
would provide that persons who are continuously incarcerated prior to trial be 
either tried within 90 days or else be conditionally released from pretrial custo­
dy. 

This basic approach was adopted by speedy trial rule now in effect in the 
Second Circuit. A similar rule has been proposed for the Eighth Circuit. We do 
not suggest that the ISO-day period necessarily be regarded as fixed for aJI time. 
But, in line with Senator Thurmond's remarks in the Record of September 30, 
1971, we believe that it would be substantially more equitable to adjust the 
period to a shorter time later than to adopt a short period now, penalize society 
for violations which could prove to be unavoidable with available manpower, 
and then be forced to lengthen the period to a more reasonable time. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 48 
Section 3161(b)(l) has been divided by the committee into two subpara­

graphs, 3161(b)(l)(A) and 3161(b)(l)(B). The latter subparagraph provides for a 
phase-in of the 60-day time limits. For the first year following the effective date 
of the legislation, the time period would be ISO days, 120 days for the second 
year, and the 60-day period would be imposed at the beginning of the third 
year. This subparagraph should be read along with section 3163 of the bill, as 
amended, which would delay the effective date of the chapter until 1 year after 
enactment. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 166 

The following text was included in an amendment whose principal 
purpose was to provide separate pre- and post-indictment time limits; 
the proposed subsection (c) contained a 60-day time limit to trial from 
indictment or information: 

(f) Notwithstanding the provisions of subsection (c) of this section, for the 
first twelve calendar month period following the effective date of this chapter 
as set forth in section 3163(b) of this chapter, the time limit imposed by subsec­
tion (c) of this section shall be one hundred and eighty days, and for the second 
such twelve-month period, such time limit shall be one hundred and twenty 
days. 
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Discussion of Proposed Amendments in Statement Submitted for the 
Record by Daniel J. Freed, 1973 Senate Hearings 157 

Amendment #1 proposes (a) that the ultimate time limits in the statute be 
accomplished by reducing lengthier permissible limits at the outset, in stages, 
over a period of seven years; and (b) that gradually increased pressures for 
compliance with each particular set of limits be imposed during the early years. 
Amendment #2 proposes that the single time limit in Section 3161 of S. 754­
covering arrest or indictment until trial-be replaced by three separate limits: 
(a) arrest to indictment, 	(b) indictment to trial and (c) conviction to sentence. 

Specifically, under these amendments, the initial and ultimate time limits 
would be as follows: 

I(i). They would not be operative at all during the first year after enact­
ment, under the effective date provision in Section 3163, except for the in­
terim limits defined in Section 3164, which would remain unchanged. 

I(ii). They would prescribe for the period from arrest to indictment 
(a) 60 days in year 2. 
(b) 45 days in years 3 and 4. 
(c) 30 days beginning in year 5. 

I(iii). They would prescribe for the period from indictment to trial 
(a) 180 days in year 2. 
(b) 120 days in years 3 and 4. 
(c) 60 days beginning in year 5. 

I(iv). They would prescribe for the period from conviction to sentencing 
(a) 45 days in year 2. 
(b) 30 days in years 3 and 4. 
(c) 21 days beginning in year 5. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 34-35 
Subsection 3161(j} provides that the 30-day arrest to indictment time limit re­

quired by Subsection 3161(b) will not take effect immediately upon enactment. 
Instead, it will be phrased in, along with the sanctions for failure to comply 
with the time limits, over a seven year period. During the second year after 
enactment, the arrest to indictment time limit will be 60 days. During the third 
and fourth years after enactment, the time limit will be 45 days. Thereafter, the 
30-day time limit specified in Subsection 3l61(b) will be in effect. ... 

During the phase-in, provided by this subsection, the time limit which will 
apply in any particular case will depend upon the time limits in effect when the 
arrest takes place. If the arrest takes place when the 60-day time limit is in 
effect then the 6O-day limits will apply regardless of whether new limits go into 
effect for other cases in the interim. 

Subsection 3161(g) provides that the 60-day indictment to trial time limit re­
quired by Subsection 3161(c) will not take effect immediately upon enactment. 
The 60-day indictment to trial time limit will also be phased in over a seven 
year period. For the second year following enactment, the time limit will be 
180 days. For the third and fourth years the time limit will be 120 days. For the 
fifth year and thereafter the time limit will be the 60 days. However, the ac­
companying phase-in sanctions will not make the dismissal sanction plus limita­
tion on reprosecution mandatory until the seventh year. 
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Subsection 3161(0 and (g) are the result of much discussion and compromise 
concerning the time necessary for achieving compliance with the mandatory 
speedy trial time limits contemplated by S. 754. 

During the phase-in provided by this subsection [g], the time limits which 
will apply to any particular case wiIl depend upon the rime limits in effect at 
the time the indictment or information is filed against the defendant. If the in­
dictment or information is filed when the 180-day limits are in effect then the 
180-day limits will apply regardless of whether new limits go into effect for 
other cases in the interim. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 31·32 
Sections 3161(0 and (g) provide for the phasing-in of time limits between 

arrest to indictment and arraignment to triaL S. 754 provides for a seven-year 
phase-in period with the time limits of 30 days between arrest and indictment 
and 60 days between indictment and trial becoming effective in the fifth year 
after enactment. Year six and seven in the Senate bill serve as a phasing-in 
period for the dismissal sanction. Because the Committee makes the sanction of 
dismissal with prejudice effective in the fifth year, years six and seven are no 
longer necessary. 

With respect to the time limits during the phase-in period, the only difference 
between S. 754 and H.R. 17409 is that the time limits in the fourth year after 
enactment between arrest and indictment and indictment and trial have been re­
duced from 45 days to 35 days and from 120 days to 80 days, respectively. The 
Senate bill provides identical time periods for the third and fourth years after 
enactment. The Committee believes that these identical time periods possibly 
could result in the maintenance of the status quo during the fourth year. The 
Committee is of the opinion that each year of the phase-in should result in 
gradual improvements in reducing the time period between arrest and trial. 

1974 House Committee Report 40 
The following language appeared in commentary on section 3165( e): 

The words "calendar month period following enactment of this Act" shall be 
construed to mean the first full month following the month in which the bill is 
enacted. For example, should this bill be enacted on December 10, the first cal­
endar month would be measured from January I. 

Materials from the History of the 1979 Amendments 

Remarks of Senator Joseph R. Biden, Jr., Initial 1979 Senate Floor 
Debate, 125 Congo Rec. S8011 (daily ed. June 19, 1979) 
Unless this amendment is enacted into law, prior to July I, the immediate con­
sequences would be as follows: 
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As to persons arrested or served with a summons prior to July I, the Gov­
ernment would have 30 calendar days, plus applicable excludable delays, after 
July I within which to file an information or indictment against them. 

As to persons against whom indictments or informations are filed prior to 
July I, the Government would have 60 calendar days, plus applicable exclud­
able delays, after July I within which to bring them to trial. 

As to all other cases commenced by arrest, summons, indictment or informa­
tion after July I, the same restrictions would apply. 

Failure in any of the above instances to observe the specified time periods 
would enable the defendant to move for dismissal of the charges or indictment 
or information and, if the defendant meets his burden of demonstrating that his 
indictment or trial was delayed outside the time limits of the act, the court 
would be required to grant the motion. Whether or not the prosecution could 
be reinstituted rests solely within the control of the court in deciding whether 
to dismiss with or without prejudice, using in its determination factors set forth 
in the act. 

18 U.S.C. § 3161(h), Introduction 

(h) The following periods of delay shall be excluded in computing the time 
within which an information or an indictment must be filed, or in computing 
the time within which the trial of any such offense must commence: 

Derivation 

Mikva bill, § 3161(b) (p. 280): "The following periods shall be ex­
cluded in computing the time for trial:". 

Original Ervin bill, § 3161(c) (p. 288). Minor language changes. 
1972 Senate subcommittee bill, § 3161(c) (p. 298). No change. 
1974 Senate committee bill, § 3161(h) (p. 3l3). Recast the provision 

in its final form, reflecting the Senate committee bill's introduction of 
separate pre- and post-indictment time limits. 

1974 House subcommittee and committee bills, § 3161(h) (p. 339). No 
change. 

No House floor amendments. 
1974 act, § 3161(h) (p. 376). 
Not amended in 1979. 
ABA standard 2.3 provided for the exclusion of time in computing 

the time for trial. 
Editor's note: Language in sections 3l61(d)(2), 3161(e), and 3164, in­

troduced by the 1979 amendments, makes the exclusion of periods of 
delay applicable to the time limits set forth in those provisions. 
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Materials Addressed to Original Ervin Bill 

Letter to Other Senators from Senator Ervin, July 8, 1970, at 1971 
Senate Hearings 158 

S. 3936 is designed to make effective the Sixth Amendment right to a speedy 
trial in Federal criminal cases and to assure the effective application of the law 
to those guilty of crime. It requires each Federal District Court to establish 
plans for implementation of the bill's objective of setting trials within 60 days of 
the date of an indictment or information. Only delays required by concurrent 
proceedings or absolutely necessary to secure a fair trial are permitted under 
the bill. 

Amendments Offered by Senator Strom Thurmond, 117 Congo Rec. 34142 
(Sept. 30, 1971) 

On page 5, between lines 12 and 13, insert the following: 

"(d) All periods of delay excluded under subsection (c) of this sec­
tion shall be set forth in writing in the record of the case. All requests 
for continuances shall be by sworn statement by the prosecutor, or by 
the defense counsel and the accused.". 

Remarks of Senator Strom Thurmond, 117 Cong. Rec. 34141 (Sept. 30, 
1971) 

The additional language at the beginning of subsection 3l61(c) [sic] is de­
signed to tighten up the procedure for the determination of excludable delays. 

Editor's Note 
Material related to a suggested provision about computation of peri­

ods of time is reproduced as part of the history of section 3172. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 21 
The bill does more, of course, than merely impose prosecution limits on the 

Federal criminal trial. It has carefully constructed exclusions and exceptions 
which permit normal pre-trial preparation in the ordinary noncomplex cases 
which represent the bulk of business in the Federal courts. The bill also accom­
modates complex cases which require long periods of preparation by prosecu­
tors and defense counsel. While the bill does not automatically exclude certain 
criminal trials by type, it does set forth a method by which the complex case 
can be identified. The bill also provides for unusual circumstances which may 
demand exceptions to the normal time limits. In order to avoid the pitfalls of 
unnecessary rigidity on the one hand, and a loop-hole which would nullify the 
intent of the legislation on the other, a balancing test is established in order to 
enable the judge to determine when the "ends of justice" require an extraordi­
nary suspension of the time limits. 
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1974 Senate Committee Report 32-33 
While the Committee has concluded that it is necessary to minimiZe the 

delays currently experienced during the arrest to indictment period, it recog­
nizes that complexity of the grand jury process sometimes leads to unavoidable 
delays. For this reason, the time limits imposed by this subsection are subject to 
special tolling provisions as provided in subsection 3161(h). For example sub­
section 3161 (h)(8) specifically provides that grand jury proceedings which are 
sufficiently complex are to be exempt from the arrest to indictment time limits. 

Section 3161(h) provides other enumerated exclusions from both the arrest to 
indictment and the indictment to trial time limits. Most of the exclusions apply 
to pretrial proceedings which take place after indictment. However any exclu­
sion of time or tolling of time limits permitted by 3161(h) would be permitted 
whether it occurred before or after indictment. 

1974 Senate Committee Report 35 
Subsection 3161(h) excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay: 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 21 
The time limits would be tolled by hearings, proceedings and necessary delay 

which normally occur prior to the trial of criminal cases. 

Remarks of Representative Conyers, 1974 House Floor Debate, 120 
Congo Ree. 41774 
The committee has very carefully structured into the bill nearly every conceiv­
able type of unavoidable pretrial delay and excepted the periods of such delay 
from the running of the lOO-day period. 

Remarks of Representative Charles E. Wiggins, 1974 House Floor 
Debate, 120 Congo Rec. 41778 

A mechanical adherence to time limits in the processing of criminal cases 
would not, of course, serve the public interest. Accordingly, certain delays are 
excluded in computing the times prescribed. These exclusions, contained in sec­
tion 3161(h) of the bill, are reasonable and comprehensive. 

Materials from the History of the 1979 Amendments 

1979 Judicial Conference Bill § 3 
The following introductory language was proposed as part of a gen­

eral revision of section 3161 (h): 
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(h)(1) Any time limit provided herein may be extended by order of the court, 
on its own motion or at the request of the defendant or his counselor at the 
request of the attorney for the Government, if the court sets forth in the record 
of the case, either orally or in writing, reasons consistent with this subsection 
for granting an extension of the duration ordered. 

(2) Extensions may be granted by the court to accommodate delays in the 
filing of an indictment or information[, in the arraignment of a defendant,]* or 
in the commencement of a trial or retrial reasonably necessitated by-

Section-by-Section Analysis of 1979 Judicial Conference Bill, Submission 
of Administrative Office of the U.S. Courts, 1979 Senate Hearings 733-34 

Section 3 would amend 18 U.S.c. § 3161(h) to eliminate the automatic exclu­
sion of time in computing the time in computing the time limits [sic] and substi­
tute judicial discretion to extend any time limit upon a finding that such an ex­
tension is necessitated by one or more of certain enumerated events. It would 
also repeal section 3161 (i). 

Under present law, the occurrence of certain events serves automatically to 
extend the time limits (through the "exclusion" device), with the length of the 
extension being equal to the duration of the excludable event. The proposed 
amendment contains a similar enumeration of events, but breaks the link be­
tween the duration of the event and the length of the extension. There would 
be no automatic extensions of the time limits; instead, extensions would be per­
mitted only if the judge found that the event in question necessitated a delay. In 
such a case, however, the judge could grant an extension of appropriate length. 
The proposed amendment retains the present prohibition against granting an ex­
tension because of general congestion of the court's calendar, or lack of diligent 
preparation or failure to obtain available witnesses on the part of the attorney 
for the government. It also makes it clear that subsection (h) applies to the time 
limit for retrial and (if it is retained) the time limit for arraignment. 

Prepared Statement of Judge Alexander Harvey II, Chairman, Judicial 
Conference Committee on the Administration of the Criminal Law, 1979 
Senate Hearings 63-64 

The most important difference between the Judicial Conference bill and the 
Justice Department bill relates to proposed revisions of § 3161(h). The Justice 
Department bill merely redefines three of the enumerated exclusions to permit a 
more generous allowance of excludable time. Our approach is somewhat differ­
ent. Our study of § 3161(h), which deals with excludable time, convinces us 
that much needless litigation will result after July I, 1979, because of the highly 
technical and ambiguous provisions of this Section. Present law requires start­
ing dates and ending dates of excludable periods resulting from various events. 
Extensions of time are automatic, and the exclusions permitted frequently do 
not provide for an extension of reasonable duration. The Judicial Conference 
recommends an amendment to § 3161(h) which would permit the trial court to 
extend the time limits to accommodate delays reasonably necessitated by the 
kinds of events that are now dealt with as exclusions, provided that the court 
makes written or oral findings stating its reasons for granting the extension. 

·Bracketed material to be included only if the separate time limit to arraignment is re­
tained. [Footnote in original.] 

95 



18 USc. § 3161(h), Introduction 

Under the proposed amendment, there would be no automatic extensions of the 
time limits, but extensions would be permitted only if the judge found that the 
event in question resulted in excusable delay. In many instances, the time to 
trial would be less because the court would not automatically approve requests 
for excludable time which were not warranted. However, if delay was reason­
ably necessitated by one of the specified events, the judge would then grant an 
extension of appropriate length. This approach would be expected to avoid liti­
gation based on highly technical grounds but would still satisfy the basic intent 
of the act. This proposed amendment retains the present prohibition against 
granting an extension because of general congestion of the court's calendar, or 
lack of diligent preparation, or failure to obtain available witnesses on the part 
of the attorney for the government. The conclusion reached by the trial court 
would be subject to review on appeal and the appellate court would have spe­
cific findings of the trial court before it in ruling on the matter. 

An example of the type of problem which a trial judge faces in ruling on 
excludable time is presented by § 3161(h)(3). Subsection 3(A) permits the exclu­
sion of any period of delay resulting from the absence or unavailability of the 
defendant. Subsection 3(B) provides that a defendant shaH be considered absent 
when his whereabouts are unknown and when, in addition, he is attempting to 
avoid apprehension or prosecution or when his whereabouts cannot be deter­
mined by due diligence. If a defendant fails to appear at a preliminary hearing, 
arraignment or a trial, it will be necessary to determine how long he has been 
absent in order to determine the total period subject to the exclusion. In making 
a decision on the issue, the trial judge will have to determine whether the de­
fendant's whereabouts were actually unknown, and if so, the date that they 
became unknown; whether the defendant's whereabouts could have been deter­
mined by the government by due diligence, and if so, the date when such deter­
mination could have been made; and whether the defendant was attempting to 
avoid or resist apprehension or prosecution and the date of such attempt. These 
findings would then have to be translated into a precise number of days of ex­
cludable time. 

After July I of this year, much litigation of this sort can be expected for the 
purpose of interpreting the manner in which the § 3161(h) exclusions should be 
applied. The key issue when dismissals are sought will in many cases involve a 
determination of the excludable time properly allowable. In many instances, the 
contest may be whether the exclusion should be for one or two or three days, 
and paradoxically, each time a motion is filed before trial seeking an exclusion, 
further delay can be expected to result because delay resulting from hearings on 
pretrial motions is itself excludable. The Judicial Conference bill is designed to 
avoid much of this time-consuming litigation concerning excludable time. 
Under our suggested amendment to § 3161(h), the trial court may grant reason­
able extensions of time which are necessitated by the various events set forth in 
the statute, and these extensions need not be measured in terms of exact days. 

18 U.S.C. § 3161(h)(I) 

(I) Any period of delay resulting from other proceedings concerning the de­
fendant, including but not limited to­
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(A) delay resulting from any proceeding, including any examinations, to 
determine the mental competency or physical capacity of the defendant; 

(B) delay resulting from any proceeding, including any examination of the 
defendant, pursuant to section 2902 of title 28, United States Code; 

(C) delay resulting from deferral of prosecution pursuant to section 2902 of 
title 28, United States Code; 

(D) delay resulting from trial with respect to other charges against the de­
fendant; 

(E) delay resulting from any interlocutory appeal; 
(F) delay resulting from any pretrial motion, from the filing of the motion 

through the conclusion of the hearing on, or other prompt disposition of, 
such motion; 

(G) delay resulting from any proceeding relating to the transfer of a case 
or the removal of any defendant from another district under the Federal 
Rules of Criminal Procedure; 

(H) delay resulting from transportation of any defendant from another dis­
trict, or to and from places of examination or hospitalization, except that any 
time consumed in excess of ten days from the date an order of removal or an 
order directing such transportation, and the defendant's arrival at the destina­
tion shall be presumed to be unreasonable; 

(1) delay resulting from consideration by the court of a proposed plea 
agreement to be entered into by the defendant and the attorney for the Gov­
ernment; and 

(J) delay reasonably attributable to any period, not to exceed thirty days, 
during which any proceeding concerning the defendant is actually under ad­
visement by the court. 

Derivation 

Mikva bill, § 3161(b)(I) (p. 281): "The period of delay resulting from 
other proceedings concerning the defendant, including but not limited 
to an examination and hearing on competency and the period during 
which he is incompetent to stand trial, examination and treatment pur­
suant to section 2902 of title 28, United States Code, hearings on pre­
trial motions, interlocutory appeals, and trial of other charges." 

Original Ervin bill, § 3161(c)(I) (p. 288). Minor language changes. 
1972 Senate subcommittee bill, § 3161(c)(1) (p. 298). Made changes in 

format; added the phrase "against the defendant" to the material deal­
ing with trials on other charges; eliminated the references to the period 
during which a defendant is incompetent and the period of treatment 
under 28 U.S.c. § 2902 (moving them to paragraphs (4) and (5»; and 
added a provision stating that the exclusion for "other proceedings" is 
for "only such court days as are actually consumed in connection with 
any pretrial motion or other hearing, examination, presentation of an in­
terlocutory appeal, or a trial with respect to another charge," and that 
the exclusion does not apply to periods during which matters "are 
under advisement or are awaiting decision." 
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1974 Senate committee bill, § 3161(h)(I) (p. 313). Added, to the enu­
merated proceedings, "delay resulting from proceedings under Rule 20 
of the Federal Rules of Criminal Procedure" and "delay reasonably at­
tributable to any period during which any proceeding concerning the 
defendant is actually under advisement." Deleted the subcommittee 
provision limiting the exclusion to court days. 

1974 House subcommittee bill, § 3161(h)(I) (p. 339). Added the refer­
ence to examinations and hearings on physical incapacity and added the 
30-day limitation to the exclusion for proceedings under advisement. 

1974 House committee bill, § 3161(h)(l) (p. 339). Replaced "proceed­
ings under Rule 20 of' with "proceedings relating to transfer from 
other districts under." 

No House floor amendments. 
1974 act, § 3161(h)(I) (p. 376). 
Reenacted in 1979, with amendments. The House accepted the 

Senate provision without change. Subparagraphs (C), (H), and (I), deal­
ing with deferral of prosecution, transportation of defendants, and con­
sideration of plea agreements were added, and the reference to removal 
of defendants was added to subparagraph (G). The provision for exclu­
sion of "delay resulting from hearings on pretrial motions" was 
changed to read, "delay resulting from any pretrial motion, from the 
filing of the motion through the conclusion of the hearing on, or other 
prompt disposition of, such motion." Minor language changes were 
made in other subparagraphs. and all but the first two subparagraphs 
were redesignated. 

ABA standard 2.3(a) was similar to the provision in the Mikva bill. 

Materials Addressed to Original Ervin Bill 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 
In Section 3161(c)(l), relating to periods of delay to be excluded from computa­
tion of the 60 day period, it should be made clear that only delay from time 
actually spent in pretrial hearings, presentation of interlocutory appeals, and 
trial with respect to other charges should be excluded, and not time in which 
such matters are awaiting decision. If a Judge takes a pretrial motion under ad­
visement after hearing, for example, the time between the hearing and his deci­
sion of the motion should not be excluded from the 60 day period. Such mo­
tions are often held under advisement for long periods, and extension of the 60 
day limitation for such a purpose would thwart the purpose of the limitation. 

"Supplement" to Testimony of Senator Charles H. Percy, 1971 Senate 
Hearings 71 

Section 3161(c)(I), lines 16, 17 and 18 ["any period of delay resulting from 
hearings on pretrial motions, interlocutory appeals, or trials with respect to 
other charges"], are vague and subject to misinterpretation. 
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Testimony of Bernice Just, 1971 Senate Hearings 88 
The language beginning on line 12 of page 3 providing for the exclusion of 

time for competency examinations could lead to continuation of the protracted 
delays cited above, unless fair and reasonable limits are imposed. A recommen­
dation adopted by the Judicial Conference of the District of Columbia Circuit 
specifies that the court's order for a mental examination should designate a 
maximum period of hospitalization of 30 days, with the possibility of extension 
contemplated. We would suggest limiting such extension to a maximum of 30 
days. 

"Additional Amendments to S. 895," Appendix A to Prepared Statement 
of Daniel J. Freed, 1971 Senate Hearings 147-48 
On page 3 line 17: 

The term delay "resulting from hearings on pretrial motions" is ambiguous. It 
fails to describe the beginning and ending of the excluded period. Does it mean 
from the date of filing the motion to the date on which the court issues its deci­
sions? That seems excessive. Does it mean "court days actually consumed in 
hearing a motion"? If so, the language should say that. Since trial preparation 
can ordinarily proceed despite the pendency of motions, clarifying language 
should be added to exclude only those days necessarily consumed by the pend­
ency of a defense motion which precludes further preparation for trial. Wheth­
er pretrial motions as should [sic] be inclUded as a basis for extending the trial 
limits is an issue raised by the Illinois statute (Code of Criminal Procedure 38 
§ 103-4). It excludes, from the trial limit period "delay occasioned by the de­
fendant, by a competency hearing. or by an interlocutory appeal." 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
254 

Proposed section 3161(c)(l) provides that certain periods of delay shall be ex­
cluded from the computation of the 60-day period. The proposed language uses 
the phrase "any period of delay resulting from other proceedings." If a judge 
takes a motion under advisement, it is not certain that such a delay would be 
excluded from the 60-day period. We think the statutory language should be 
more specific in order to avoid litigation concerning the meaning of this provi­
sion. 

Section 3161(c)(l) also specifies that the "proceedings" must be "concerning 
the defendant." As previously indicated. a fair amount of delay results in cer­
tain cases where witnesses who are needed for a grand jury investigation of a 
defendant refuse to testify. and certain steps have to be taken in order to 
compel their testimony. In some instances, these witnesses take appeals from 
contempt citations and a considerable period of time is spent disposing of such 
cases before the grand jury proceeding can continue. In a strict sense, these 
matters involving witnesses are not "concerning the defendant." We note, of 
course, that our provision making the date of arraignment the commencement 
of the period, would solve this problem also. 

Section 3l61(c)(1) goes on to specify certain types of delays which are to be 
excluded from the 6Q..day time limitation. The proposed language makes clear 
that these delays are included in the list of excludable delays, but that the list is 
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not limited to those delays. We believe that there should be a greater specificity 
in the enumeration of exclusions in order to avoid litigation for purposes of 
construing this section. For instance, it is noted that with reference to the com­
petency question, section 316J(c)(1) speaks of a delay resulting from an "exami­
nation and hearing." With reference to pretrial motions. the bill speaks of a 
delay resultini from "hearings" and with respect to other charges only the 
delay attributable to "trials" is excludable. With respect to NARA, the statute 
exempts delays resulting from an "examination and treatment." It seems obvious 
that if the principle of ejusdem generis is applied, certain difficulties would 
occur. Particularly with regard to the clause. "trials with respect to other 
charges", the meaning of the proposed language is not certain. It could be in­
ferred that a delay attributable to interlocutory appeals with respect to other 
charges. or to pretrial motions with respect to other charges, would not be ex­
cludable. Further, it could be argued based upon this phraseology that the ex­
ceptions contained in section 3161(c)(l), for "trials with respect to other 
charges", pertain only to delays involving the particular case in which the de­
fendant moves to dismiss. With respect to delays resulting from "other charges" 
only the delay attributable to a trial would be excludable in any other case. 
This myriad of possible problems with the section make its amendment desir­
able. 

"Department of Justice Proposed Amendments to Title I of S. 895/' Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 261 

[§ 3162(a)](1) Any period of delay occasioned by other proceedings concern­
ing the defendant, including but not limited to proceedings for the determina­
tion of competency, pretrial motions, interlocutory appeals. proceedings with 
respect to other charges against the defendant including proceedings regarding 
charges severed, and the period during which such matters are sub judice. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 257-58 

Section 3 I 62(a)(I) is similar to section 3161(c)(1) of S. 895 and a similar pro­
vision of the Second Circuit Rules. As amended, this section would exclude 
delays caused by proceedings concerning other charges against the defendant as 
opposed to "trials with respect to other charges." The defendant's presence for 
competency hearings, motions to suppress, etc.• with respect to other charges 
are [sic] potentially as great a source of delay as the actual trial on the other 
charges. We think that this amended section substantially cures the problems in 
the S. 895 provision. 

This section also excludes any period of delay engendered when such matters 
are taken under advisement by the court. The existing void is cured by the ad­
dition of the words "sub judice." Similar language can be found in the Second 
Circuit Rules. 

100 



18 U.S.C § 3161(h)(J) 

Letter to Senator Ervin from Judge George L. Hart, Jr., June 22, 1970, 
at 1971 Senate Hearings 170 
Referring to the last 21f2 lines of this Section which reads as follows: "and any 
period of delay reSUlting from hearings on pre-trial motions, interlocutory ap­
peals, or trials with respect to other charges." 

I think that it is clear "with respect to other charges" refers only to the 
matter appearing after the comma, that is, trials with respect to other charges, 
but having some knowledge of defense counsel, I suggest that until settled by a 
Court of Appeals some will argue that the words "with respect to other 
charges" applies also to hearings on pre-trial motions and interlocutory appeals 
in the case in question. To avoid this it might be well to re-word this Section to 
make it even more clear that the words "respect to other charges" relate only 
to other trials. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 50 
With two exceptions, the commentary on this provision in the draft 

report was virtually identical to the commentary at pages 35-36 of the 
1974 Senate committee report, set forth below (p. 104). The first excep­
tion involved the subcommittee's language limiting the exclusion to 
"court days." In the 1972 draft report, the fourth paragraph of the ex­
cerpt from the 1974 report did not appear. The last two sentences of 
the third paragraph treated the "court days" limitation as a current rec­
ommendation; they stated that the section "would exclude" only court 
days, but that "[ilt is possible, however," that an "ends of justice" con­
tinuance could be used. The second exception was that the last sentence 
of the third paragraph in the 1972 draft cited a "unique or unusually 
complex pretrial hearing" as a possible basis for an "ends of justice" 
continuance, rather than a "unique question of law or unusually com­
plex pretrial hearing." 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 51 
Reference is made to the exclusion of periods of time relating to examination 
for mental incompetency in subparagraph 3161(c)(l)(A) as a "proceeding con­
cerning the defendant". That provision and subparagraph 3161(c)(1)(B) provide 
for the exclusion only of "court days" actually consumed in competency hear­
ings and a reasonable number of hospital days actually consumed by physicians 
in mental examination. However, once the defendant is determined incompetent 
the only consideration is his return to competency. The length of time required 
for him to do so obviously should not be the basis of a speedy trial claim under 
the bill. Therefore, a separate exclusion has been added to subsection 3161(c) . 

. . . Reference is made to the exclusion of periods of time relating to examina­
tion for addiction pursuant to NARA in subparagraph 3161(c)(l)(A) as a "pro­
ceeding concerning the defendant." That provision and subparagraph 
3161(c)(1)(B) provide for the exclusion only of "court days" actually consumed 
in hearings on the issue of addiction and a reasonable number of hospital days 
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actually consumed by physicians in physical examination. However, once the 
defendant is determined to be an addict and falls within the eligibility provision 
of NARA, he is covered by that act and speedy trial is much less relevant. 
Therefore a separate exclusion has been added to subsection 3161(c). 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 168 

Senator McClellan suggested that there be added, at the end of the 
list of enumerated proceedings, "(vi) delay resulting by reason of any of 
the aforementioned matters being under advisement." Clause (l)(B) in 
the subcommittee bill would have been amended so that it would read 
as follows: 

(B) With respect to any delay referred to in clause (l)(A) of this subsection, 
only such period of delay as is reasonably attributable to any period during 
which any of the aforementioned matters under clause (1)(A) are under advise­
ment, or to any such proceeding involving any pretrial motion or other hear­
ing, examination, presentation of an interlocutory appeal, or a trial with respect 
to another charge shall be excluded, and in no event shall any period of delay 
which occurs while any of the aforementioned matters under clause (l)(A) are 
awaiting decision be so excluded. 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 165 

Under S. 754, as now drafted, the provisions of the bill exclude from the 
sixty day rule delay resulting from pretrial hearings and interlocutory appeals 
[§ 3161(c)(1)(A) (iv) and (v)]. The delay, however, is calculated in "short time" 
[§ 3161(c)(1)(B)]. ... 

This amendment which [sic] would permit this delay to be calculated on the 
basis of "delay reasonably attributable" to such purposes-not limited to "court 
days" and not excluding time "under advisement". 

It can be argued that there is a due process need to give the courts adequate 
time to consider the questions of constitutional rights that arise in pretrial pro­
ceedings. It ought not be necessary to achieve speedy trial to give up due con­
sideration of other equally important rights. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 114 

In addition, we note that section 3161(c)(l)(A) would exclude from the com· 
putation of the 6O-day period, certain periods of delay, but section 3l61(c)(I)(B) 
would provide that in no event shall delay be excluded which occurs while cer­
tain pretrial matters and motions are under advisement or awaiting decision. 
This provision appears to dictate the speed with which the courts are to resolve 
various matters, and in those cases where the 6O-day limit is close at hand, a 

·Brackets in original. 
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judge will have no time to weigh the important issues requiring careful consid­
eration and analysis. Will a defendant be deprived of due process if a judge 
must, because of the time limits, summarily rule on motions which the defense 
raises? Such a result may well constitute an unwarranted intrusion of the legis­
lature into a proper function of the judiciary and may raise questions concern­
ing the separation of powers. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 115 

A defendant arrested in, for example, California on a Florida indictment, may 
initially indicate a desire to plead guilty pursuant to rule 20 of the Federal 
Rules of Criminal Procedure. He may thereafter refuse to enter a plea once the 
transfer papers have arrived. At that point, the defendant will be required to 
appear for arraignment and trial in Florida, but several weeks of trial prepara­
tions will have been lost in the interim. 

Testimony of U.S. Attorney James R. Thompson on Behalf of the Depart­
ment of Justice, 1973 Senate Hearings 126-27 
[T]he bill ... excludes from the time limit of the statute only that period 
which deals with the court days consumed by hearing pretrial motions, but it 
does not exclude time under advisement. It is sort of a flabbergasting provision 
because in the criminal justice system you could have a pretrial motion that 
could take 10 days to hear as a matter of evidence, but an hour to dispose of by 
the judge, and conversely, you could have a hearing in which the evidence 
only took an hour to present but the issue was so complex that the judge would 
have to spend a week or 10 days or 2 weeks with the motion under advisement 
before he could decide it. And similarly, where the bill makes reference to in­
terlocutory appeals as being exempted from the time limit, as I read the bill, it 
would only exempt that period of time which it took counsel to argue the inter­
locutory appeal and not the time it took the court to decide it. So I think the 
bill does not treat the whole area of pretrial motions, which is what ought to be 
handled. 

Letter to Mark Gitenstein, Counsel, Subcommittee on Constitutional 
Rights, Senate Committee on the Judiciary, from Richard A. Hauser, At· 
torney-Advisor, Office of Criminal Justice, U.S. Department of Justice, 
June 12, 1973, at 1973 Senate Hearings 196 

The Deputy Attorney General noted in his testimony that if a defendant 
chooses to dispose of his case pursuant to Rule 20 and then refuses to plead 
guilty after the arrival of the transfer papers, several weeks of trial preparation 
will be lost, while the defendant is returned for arraignment and trial in the in­
dicting district. 

This situation could be remedied by amending §3 I61 to provide an exclusion 
for the time consumed by an aborted Rule 20 proceeding. I would suggest that 
language along the following lines be added to §3161(c)(I)(A): "(vi) delay re­
sulting from proceedings under Rule 20, F.R. Cr.P." 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 35 
Subsection 3J61(h) excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay: 
(I) Delays caused by proceedings relating to the defendant such as hear­

ings on competency to stand trial, hearings on pretrial motions, trials on 
other charges, and interlocutory appeals; 

1974 Senate Committee Report 35·36 
Subparagraph 316J(h)(J) allows the court to exempt from the time limits, time 

consumed by "proceedings concerning the defendant." This provision, when 
considered with all the enumerated exclusions from the time limits contained in 
3161(h), assures that the time limits do not fall too harshly upon either the de­
fendant or the Government. Subparagraph 3161(h)(1) allows the defendant to 
take advantage of certain procedures on his own motion such as mental compe­
tency hearings or motions to suppress evidence without penalizing the Govern­
ment for the resulting delay. 

At the suggestion of the Justice Department, the committee has enumerated 
in the text of the bill examples of what is meant by "proceedings concerning 
the defendant." The list is not intended to be exhaustive. It is representative of 
procedures of which a defendant might legitimately seek to take advantage for 
the purpose of pursuing his defense. 

Also at the suggestion of the Justice Department, new language was added 
by the subcommittee to subparagraph 3161(h)(1) to resolve an ambiguity in the 
original language of S. 895. Subparagraph 3161(h)(l) of S. 895 as introduced 
did not clarify whether an exclusion for a "proceeding concerning the defend­
ant" includes just the period consumed by the hearing or also includes a period 
during which it is under advisement. Under that provision a pretrial motion 
which only consumes a few hours in hearing could exclude days or even weeks 
from the time limits while the motion is under advisement. To meet this prob­
lem, the latter half of the section as amended, 3161(h)(1)(B), would have ex­
cluded only "court days" actually consumed in a proceeding covered by the 
subparagraph. It was intended, however, that a unique question of law or un­
usually complex pretrial hearing could be the basis for an "ends of justice" con­
tinuance (see discussion of 3161(h)(8), p. 38ft). 

However, the committee dropped the subcommittee's language on "court 
days." Under the committee amendment delays "reasonably attributable to 
delays during which a matter is actually under advisement" may toll the time 
limits. It was not the intent of the committee in adopting this amendment to 
give a blanket exception to matters under advisement for the time excluded 
must be "reasonably attributable" and the matter must be "actually under ad­
visement." Therefore the judge must be actually considering the question, for 
example, conducting the research on a novel legal question. 

It is intended that an examination for mental competency or for narcotics ad­
diction pursuant to the Narcotics Addict Rehabilitation Act (NARA), section 
2902 of title 28 of the United States Code, should be treated the same as the 
hearing on these issues. Therefore, a reasonable amount of time actually con­
sumed while the defendant is under physical or mental examination shall also be 
excluded in computing time. Of course, it would still be inappropriate to ex­
clude time spent at a hospital after the examination is complete or as a result of 
unreasonable delays at the hospital awaiting examination. 
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1974 Senate Committee Report 37-38 

Reference is made to the exclusion of periods of time relating to examination 

for mental incompetency in subparagraph 3161(h)(l)(A) as a "proceeding con­

cerning the defendant". That provision provides for the exclusion of time con­

sumed in competency hearings and a reasonable number of hospital days actual­

ly consumed by physicians in mental examination. However, once the defend­

ant is determined incompetent the only consideration is his return to competen­

cy. The length of time required for him to do so obviously should not be the 

basis of a speedy trial claim under the bill. Therefore, a separate exclusion has 

been added to subsection 3161(h) . 


. . . Reference is made to the exclusion of periods of time relating to examina­
tion for addiction pursuant to NARA in subparagraph 3161(h)(I)(A) as a "pro­
ceeding concerning the defendant." That provision provides for the exclusion 
of time actually consumed in hearings on the issue of addiction and a reason­
able number of hospital days actually consumed by physicians in physical exam­
ination. However, once the defendant is determined to be an addict and falls 
within the eligibility provision of NARA, he is covered by that act and speedy 
trial is much less relevant. Therefore a separate exclusion has been added to 
subsection 3161(h). 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 200 

On page 4, line 22, amend section 3161(h)(1 )(i), by inserting between the 
words "on" and "competency" the following: "mental or physical". 
Comments 

The purpose of inserting the words "mental or physical" is for the sake of 
clarity. 

On page 5, line I, amend section 3161(h)(I)(iii), by striking the word "trials" 
and insert in lieu thereof the words "legal proceedings". 
Comments 

A defendant is often involved in hearings with respect to other charges, thus 
it is suggested the all inclusive language "legal proceedings" should be used in 
lieu of the word "trials". 

At page 5, line 5, amend section 3161(h)(I)(v) by changing the semicolon to a 
comma and adding the following language: "and compliance with orders en­
tered thereon". 
Comments 

In complex and massive cases there is often delay resulting from compliance 
with orders entered on pretrial motions, thus in recognition of this type of 
delay the above language is proposed. 

Testimony of H. M. Ray, Member, Advisory Committee of U.S. Attor­
neys, 1974 House Hearings 215 
We have suggested, for example, in this language, instead of using the word 
"trial," you use the word "hearing" because we want it all inclusive. If he is 
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being held in a State, maybe it's a hearing or maybe just a hearing in Federal 
court out there would delay it. 

Prepared Statement of Ivan E. Barris, 1974 House Hearings 336 
With respect to Section 3161(1)(vii),* I believe that the District Judge should 
be required to make a determination upon motions within 30 days after argu­
ment thereon and that, accordingly, no more than 30 days should be excluded 
in computing the time within which the trial of any offense must commence in 
relation to matters under advisement-if such a safeguard is not "built into" the 
[sic] S. 754, the purpose of S. 754 could be effectively defeated by the District 
Judge "sitting" on a matter indefinitely. 

Testimony of Ivan E. Barris, 1974 House Hearings 340 
The second amendment which I would suggest is one which is not of wide 

sweeping consequences, but it might plug up a loophole which I conceive exists 
in the present bill, and namely it is to place a restriction in section 3161(l)(vii), t 
which allows at the present time that the time that a particular matter is under 
advisement shall be excluded from the time period. 

Now, I think the language which is now contained within the bill is that a 
reasonable time should be allowed when a matter is held under advisement by 
the district judge. This, of course, is a very flexible term-"reasonable," and I 
would suggest that a period of 30 days after all oral argument is heard and all 
briefs have been submitted in the matter under advisement is not an unreason­
able period in which the district judge could act. I do not think that this would 
compel the judge to reach on any particular issue an improvident answer 
merely because he is held to a time limit of 30 days. And yet if such a provision 
or restriction were written into the act, it would effectively plug up one of the 
loopholes which I conceive to now exist whereby a district judge were he 
prone to do so, could well "sit on a matter" for an indefinite period of time and 
thus rather effectively defeat the purposes of the bill. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 32 
Section 3161(h)(1)(A) allows the exclusion of time in computing the period be­

tween arrest and trial for the examination of the defendant relating to his inca­
pacity to stand trial. The subcommittee added the words "mental or physical" 
prior to "incapacity" at the request of the Justice Department for the sake of 
clarity. 

1974 House Committee Report 32·33 
Section 3161(h)(1)(G) provides for the exclusion of time during which any 

proceeding concerning the defendant is under advisement. The subcommittee 
added language which would limit to 30 days the time that each proceeding 

*So in original. Reference should be to 3161(h)(I)(vii).

tSo in original. Reference should be to 3161(h)(l)(vii). 
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could be held under actual advisement. The amendment was adopted at the 
suggestion of Detroit defense attorney Mr. Barris, who said: 

[Quotation omitted.] 
The Committee concurs with the views of Mr. Barris and also with the 

Alaska speedy trial rules of court, which provides that no pre-trial motion shall 
be held under advisement for more than 30 days. This modification in no way 
affects the prerogative of the court to continue cases upon its own motion 
where, due to the complexity or unusual nature of the case, additional time is 
needed to consider matters before the court, as set forth in section 3 I 6 I (h)(8). It 
should also be noted, however, that in such cases the court must set forth with 
particularity reasons for granting such a motion. 

1974 House Committee Report 36 
Any reading of this legislation should make it clear that proceedings [pursu­

ant to section 31610)] regarding a prisoner against whom charges are brought 
while he is serving a term of imprisonment pursuant to an earlier conviction are 
"proceedings against the defendant" in the same sense as provided in section 
3161(h)(I), and that delay resulting from such proceedings, therefore, is exclud­
able and tolls the time limits set forth in section 3161. It should be equally clear 
that the time for trial begins to run as soon as the prisoner is arraigned, which 
must occur within ten days either of filing of charges or the date the defendant 
has been ordered held to answer and has appeared, whichever happens last, as 
set forth in Section 3161(c). Consequently as soon as the prisoner's presence for 
trial on charges pending against him has been obtained, the time limits during 
which he must be brought to trial begin; this means that, if the prisoner does 
not waive his right to contest the legality of the demand for temporary custo­
dy, any time period consumed by proceedings, related to that contest is exclud­
able from the time allowed to bring the prisoner to trial, for the reasons stated 
above. Similarly, if the attorney for the Government is responsible for unrea­
sonable delay either in causing a detainer to be filed with the custodial official 
or seeking to obtain the prisoner's presence for trial in lieu of filing a detainer 
or upon receipt of a certificate of demand for trial, any such period of delay 
should be counted in ascertaining whether the time for trial has run in connec­
tion with the defendant's demand for dismissal under section 3161(a)(2).* In ad­
dition, the Committee feels that, since the prejudice an incarcerated defendant 
may suffer is potentially so great, the attorney for the Government is also sub­
ject to sanction for such unreasonable delay under section 3162(b)( 4). The Com­
mittee does not believe that this imposes any hardship upon the attorney for the 
Government since, unlike state practice in many jurisdictions where the period 
in which the prisoner must be tried begins upon receipt of the demand for trial, 
the time limits do not apply until the defendant is actually present for purposes 
of pleading. 

1974 House Committee Report 49 
Section 3161(h)(1)(F), as amended by the Committee, makes reference to pro­

ceedings relating to transfer from other districts under the Federal Rules of 
Criminal Procedure. Under the current version of these Rules, such proceed­
ings are governed by Rule 20. 

*So in original. Probably should refer to section 3162(a)(2). 
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Remarks of Representative Conyers, 1974 House Floor Debate, 120 
Congo Rec. 41774 

I would like to enumerate for my colleagues a few of those [excepted periods 
of delay]. First of all, in any case where there is an examination or a trial pend­
ing in another court involving the accused, the time limits are excluded and the 
period does not begin until such proceedings are concluded. If there are any 
interlocutory appeals taken, the time they conserve* is automatically excluded. 
For that period of time in which there are actual hearings on pretrial motions, 
the time period is again tolled. If there are any transfer contests involving other 
districts' problems, the time is suspended. If the court takes a motion under ad­
visement, that time is subject to an exception, not, it is stated, to exceed 30 
days. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41777 
Me. COHEN. If I might respond to the gentleman now-I will when he 

offers his amendment [to lengthen the time limits]-we have provision for the 
complex case. The Watergate trials might be an example of it, for, clearly, that 
case would not be tried and cleared within the 90- or loo-day period of time. 
There is provision to exclude the operation of this loo-day limitation in such 
cases of a complex nature. 

In addition to that, I think, realistically speaking, it will take into account the 
exclusion of the time period of this particular act to file other pretrial motions 
by defense counsel. 

I would suggest to the gentleman from Indiana that realistically speaking 
there is not a defense counsel who is worth his salt who would not file every 
available motion, motions for discovery, and other pretrial motions in order to 
properly represent his client. Those periods would be excluded. So for all prac­
tical purposes we are not talking about simply 100 days. That is a minimum. In 
all cases I think it would go much longer because of the discovery motions, 
pretrial motions, and the interlocutory motions, and so on. There are some ex­
ceptional circumstances which will extend that. 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41791 

Representative Cohen made the following remarks in opposing an 
amendment that would have added thirty days to the arrest-to-indict­
ment time limit and thirty days to the arraignment-to-triallimit: 

The gentleman from Indiana wants 60 more days in order to prepare for trial. 
Realistically speaking, that 60 days will add to the time inevitably to be added 
because of pretrial motions, pretrial discovery, so it is 60 days on top of those 
days, which is extending it 120 days, rather than 60. We are trying to put some 
discipline into our system. 

·50 in originaL Probably should be "consume," 

108 



18 U.s.c. § 3161(h)(1) 

Materials from the History of the 1979 Amendments 

1979 Justice Department Bill § 5 
SEC. S. Section 3161(h) of title 18, United States Code, is amended: 

(a) by amending paragraph (l)(A) to read as follows: 
U(A) delay resulting from proceedings, including an examination, to de­

termine the mental competency or physical capacity of the defendant;" and 
(b) by amending paragraph (1)(B) to read as follows: 

"(B) delay from proceedings, including an examination of the defendant, 
pursuant to section 2902 of title 28, United States Code;"; and 
(c) by amending paragraph (l)(E) to read as follows: 

H(E) delay resulting from the preparation and service of pretrial motions 
and responses and from hearings thereon;". 

Section-by.Section Analysis of 1979 Justice Department Bill, Enclosure 
to Letter to Vice-President Walter F. Mondale from Attorney General 
Griffin B. Bell, Apr. 10, 1979, at 125 Congo Rec. S4330 (daily ed. Apr. 
10, 1979) 

Section 5 amends the excludable delay provisions of 18 U.S.C. 3161(h). 
Amendments of 18 U.S.C. 3161(h)(l)(A) and (B) modify the current provisions 
to allow exclusion of delay resulting from examinations and hearings on the de­
fendant's mental competency or physical incapacity; and from election, exami­
nation, and determination of the defendant's eligibility for treatment under the 
Narcotic Addiction Rehabilitation Act, 28 U.S.C. 2902. The section also adds a 
provision to exclude delay attendant to preparation and hearing of pretrial mo­
tions. 

1979 Judicial Conference Bill § 3 
The following language was proposed as part of a general revision of 

section 3161(h): 

Extensions may be granted by the court to accommodate delays in the filing of 
an indictment or information . . . or in the commencement of a trial or retrial 
reasonably necessitated by­

(A) examinations of defendants to determine mental competency or physi­
cal capacity; 

(B) examinations of defendants pursuant to section 2902 of title 28, United 
States Code; 

(C) trials with respect to other charges against the defendant; 
(D) interlocutory appeals; 
(E) proceedings relating to the transfer of cases or the removal of defend­

ants from other districts under the Federal Rules of Criminal Procedure; 
(F) transportation of defendants from other districts, or to and from places 

of examination or hospitalization: Provided, That any time consumed in excess 
of ten days from the date of an order of removal or an order directing such 
transportation and the defendant's arrival at his destination shall be deemed 
unreasonable; 

(G) pretrial proceedings of unusual complexity; 
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(K) consideration by the court of a proposed plea agreement that has been 
entered into by the defendant and the attorney for the Government; and 

Section·by·Section Analysis of 1979 Judicial Conference Bill, Submission 
of Administrative Office of the U.S. Courts, 1979 Senate Hearings 734 

The list of enumerated events differs from those under current law in the fol­
lowing respects: 

I. Pretrial proceedings could justify an extension only if they were of 
"unusual complexity." The hearing and decision of relatively routine pre­
trial matters would be accommodated within the regular time limits. 

2. It would be made clear that removal proceedings as well as transfer of 
cases could justify an extension. 

3. Time required for transportation of defendants could justify an exten­
sion. 

4. Time required for the court to consider a plea agreement could justify 
an extension. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 55 

Section 5 will provide for exclusion of the time reasonably necessary for the 
processing of cases where the mental competency or physical capacity of the 
accused, or his eligibility for treatment under the Narcotic Addiction Rehabili­
tation Act, 28 U.S.c. 2902, is drawn in question. The current provisions of sec­
tion 3161(h)(I)(A) and (B) are easily susceptible of being interpreted in an un­
reasonably restrictive fashion, requiring unnecessary resort to section 
3161(h)(8). and resulting in possible errors or injustices. and unnecessary litiga­
tion. 

Section 5 will also provide for the exclusion of all time reasonably necessary 
for and routinely required to make, respond to, contest and decide pretrial mo­
tions, thus avoiding unnecessary resort to and litigation under and about the ex­
ercise of authority under section 3161 (h)(3).* 

Opening Statement of Senator Joseph R. Biden, Jr., at Second Day of 
Hearings, 1979 Senate Hearings 72 
[B]efore turning to the witnesses, I would like to frame what I believe to be the 
ultimate questions for the committee and, therefore, our witnesses today. 

Phil Heymann. who appeared on behalf of the Justice Department, argues 
that the best solution to the speedy trial is to lengthen the time limits and nar­
rowly construe the exclusions. Proponents of the act argue that the best ap­
proach is to leave the time limits intact and more liberally construe the exclu­
sions as the second circuit has been doing. 

Today we will hear from Judge Ward who wrote the second circuit guide­
lines. I understand Judge Ward will use the case that Phil Heymann used in his 
testimony to illustrate that a flexible interpretation of the exclusions and the 
present time limits will achieve the same results as the Department of Justice's 
longer time limits and narrow construction of the exclusion. 

*So in original. Probably should be "3161(h)(8)." 
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1979 Senate Committee Report 17·20 
By urging the Committee to expand the basic time limits and retain only sev­

eral, narrowly defined exclusions to be "strictly construed," the Department ad­
vocates a fundamental policy shift in the Act. The Judicial Conference does 
likewise by making the same request for expansion of the limits and preferring 
more general excludable delays, with "reasonable" periods to be fixed at the 
discretion of the court. 

The Committee is troubled to find evidence which suggests that, not only is 
the Act being interpreted to deny it most of its inherent flexibility, it remains 
practically "noninterpreted." 

The most instructive example arose during the course of the hearings. On 
May 2, to illustrate the need for an expanded arraignment-trial time period, As­
sistant Attorney General Heymann cited a recent Departmental case of ad­
mitted complexity which, only through extraordinary effort, was brought to 
trial in 95 days. He states: 'The only relief is under Section 3161(h)(8)." On 
May 10, Judge Ward, Chairman of the circuit committee which drafted the 
Second Circuit's new Guidelines Under the Speedy Trial Act, approved Janu­
ary 16, 1979, took the example cited, applied the guidelines to the facts, and 
said: 

My arithmetic, tor what it is worth, shows we used up 24 days. I 
may be a day off, but it is close. Subtract 24 from 60. By my example, 
using the 60-day arraignment to trial period, you have 36 days left 
within which that case would be tried with no need for the judge to 
make any (§ 3161) (h)(8) determination. And, therefore-it may sound 
strange-but the way I have figured it out, you would have 11 days 
more available than the 2S would have were the clock inexorably tick­
ing. 

The point of that example is that the principal actors in the Federal criminal 
justice system are, for a variety of reasons, interpreting those provisions of the 
Act in an unnecessarily inflexible manner .... 

. . . Neither hostility toward the Act nor fear of the consequences is a justifi­
able basis for interpretation which is so strict as to deny the spirit of it as well 
as its letter in application. The Committee does find, however, that some provi­
sions of the Act, particularly with respect to excludable delays, deserve legisla­
tive clarification consistent with recommendations of the Department, the Judi­
cial Conference and the defense bar. Moreover, existing legislative history with 
respect to the meaning of the exclusionary provisions and the probable frequen­
cy of their application may be unduly harsh, as a result of an overabundance of 
caution on the Judiciary Committees' part in reaction to contemporary expres­
sions of hostility toward the Act. 

Accordingly, the Committee amendment makes changes in several excludable 
time and continuance provisions to meet legitimate concerns; these changes, 
and their intended meaning, are expressed and explained in the next section. 

The Committee must stress, at this juncture, that no amendment short of 
repeal and no amount of interpretive language could conceivably meet every 
objection and solve every problem arising from the Act's application in a prac­
tical setting. To attempt to do so would so constrict the Act as to hamstring its 
inherent flexibility and defeat its principal aims as a consequence. While the 
Administrative Office has demonstrated diligence and good faith in its efforts to 
guide the districts toward a reasonable application of the Act in practice, the 
Committee finds that, too often, the Administrative Office has erred on the side 
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of caution. The Second Circuit has interpreted the Act and its legislative histo­
ry in a creative manner which preserves its objectives and specifically addresses 
most of the problems which have hindered its smooth implementation, as Judge 
Ward's example, supra, demonstrates. After careful reading, the Committee is 
of the opinion that the Second Circuit guidelines are worthy of consideration 
by all the districts as a model for future implementation, consistent with pres­
ently-contemplated changes. The Committee invites every circuit council and 
district chief judge to give them the closest attention possible. 

1979 Senate Committee Report 25-26 
A second concern is more serious: adequate time for the consideration of plea 

bargains. None of the speedy trial objectives sought to be advanced by the Act 
is served if an innocent defendant, faced with little time to prepare his defense 
and a Government prepared for trial, accedes to a guilty plea to reduced 
charges rather than running the risk of a worse fate at trial. The same is true if 
a United States Attorney with a significant backlog of criminal cases decides to 
resort to plea-bargaining serious offenses. The most that current data shows is 
that cases disposed of by plea have increased slightly in the three years the Act 
has been in effect over the year previous to its enactment but, again, the dis­
missal sanction has yet to take effect. Whether the excludable delay provisions 
include time spent by the court in considering a plea bargain proposed to be 
entered into by the parties is once again, a matter of interpretation. In its re­
cently-promulgated guidelines, the Second Circuit lists "a defendant's coopera­
tion" as one of the circumstances in which the "ends of justice" almost always 
outweigh the speedy trial interests '" '" '" (whether viewed as a circumstance 
'likely to make a continuation of (the) proceeding impossible' under 
(§ 3161)(h)(8)(B)(i) or a separate factor."· The attendant comment says: 

It is evident that a plea agreement or an agreement to terminate the 
prosecution of a cooperating defendant can often not be made until 
well after the statutory periods have run. Consequently, an (h)(8) con­
tinuance would be most appropriate. 

If Federal prosecutorial policies are changing in emphasis to reserve for trial 
more serious offenders, it is obviously not in the public interest to permit those 
who have engaged in less serious, but nonetheless proscribed, criminal conduct 
to "take under advisement" a negotiated plea agreement and then move for dis­
missal once the time to trial has expired. To the same degree public confidence 
in equal justice would be eroded from the incarceration of an innocent person 
forced to plead guilty, due to an inability to prepare his or her defense on time. 
Either would surely constitute a "miscarriage of justice," and, as the Second 
Circuit makes plain, no such result was intended. As a general matter the com­
mittee is reluctant to automatically exclude plea bargaining per se because the 
difficulty of measuring the beginning on a bonafide bargaining [sic] but prefers 
the case-by-case approach of second circuit under existing language. However, 
the Committee amendment would exclude automatically from the sixty-day 
period delay resulting from consideration by the court of a proposed plea 
agreement entered into by the defendant and the Government. 

The most serious concern about the arraignment to trial period raised by pro­
ponents of change involves the ability of the defendant to obtain and maintain 
counsel of his choice and prepare effectively for trial. Not surprisingly, given 

·Ellipsis and placement of parentheses and quotation marks in original. 
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palpable judicial unwillingness to interpret the Act's exclusions flexibly to date, 
the absence of a dismissal sanction to serve as an incentive and a Government 
which may be prepared to try its case when the indictment is returned, many 
defense lawyers have characterized the Act as the "Speedy Conviction Act." 
Theoretically, the defense has a maximum of one hundred days to prepare for 
trial, less appropriate excludable delays; however, since fewer than four in ten 
cases commence with arrest, most defendants would have seventy net days to 
prepare. Moreover, preparation time may be further limited to sixty net days, 
or less. The ten-day indictment to arraignment period is often eliminated by 
holding arraignment on the day of indictment or, when arrest follows indict­
ment, on the date of the first appearance. At that point, the clock starts to run. 
If a defendant is not represented by counsel at that point, part of the prepara­
tion time must be consumed searching for representation. Given the fact that a 
United States Attorney can control the switch on the clock to the extent that 
the seventy-day maximum is begun upon indictment, the burden of preparation 
does not always fall as heavily on the Government. 

If courts, feeling compelled to schedule trials immediately, are loathe to grant 
"ends of justice" continuances to permit adequate preparation time-and the 
Committee finds considerable evidence that many are-and construe automati­
cally-excludable delays with too much inflexibility, the defendant and his coun­
sel may shoulder an unintended and unwarranted share of the speedy trial 
burden. As the comment from the House Judiciary Committee's 1974 report 
makes clear, the expedients of speed and efficiency were not to supersede the 
elements of due process; ". • • (a) scheduled trial date should never become 
such an over arching end that it results in the erosion of the defendant's right to 
a fair triaL"· 

The Committee believes that the defendant's ability to retain counsel of his 
choice and within his means, to enjoy continuity of counsel where possible and 
to have diligent counsel prepared to put on his or her defense are essential and 
must be encouraged where to do so would not frustrate the public's interest in 
speedy trials and would serve the ends of justice. While it believes that the Act 
as written is flexible enough to permit the realization of these objectives, its leg­
islative history placed undue emphasis on case complexity and failed to foretell 
the types of occurrences for which defendants should not be penalized, such as 
good-faith scheduling conflicts and illness. For these reasons, the Committee 
amendment clarifies reasonable delay for pretrial motions preparation which 
may automatically be excluded and sharpens the variety of factors courts may 
consider in deciding whether to grant "ends of justice" continuances, including 
the uniqueness or complexity of the case, obtaining and maintaining continuity 
of counsel and reasonable preparation time. 

1979 Senate Committee Report 33·34 
Section 4 expands and clarifies the specifically-enumerated periods of exclud­

able time. It combines the best aspects of the Department's and the Confer­
ence's proposals. The Committee amendment leaves intact, however, both the 
order and the automatic application of exclusions as provided in existing law. 
The Conference bill would have made the application of excludable time dis­
cretionary, instead of automatic. 

Section 3161(h)(I) currently provides that periods of delay consumed by the 
following are to be automatically excluded: 

*EIlipsis in original. 
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An examination or hearing to determine mental competency or physical 
incapacity; 

An examination under the Narcotics Addicts Rehabilitation Act of 1966, 
as amended (28 U.S.C. 2902); 

Trials of other charges against the defendant; 
Interlocutory appeals; 
Hearings on pretrial motions; 
Transfer proceedings; and 
Periods when any of the above proceedings are under advisement by the 

court. 
The Committee amendment adds to this list three Judicial Conference sugges­

tions concerning delays resulting from: 
Deferral of prosecution under 28 U.S.C. 2902; 
Transportation of the defendant from other districts and for examination 

or hospitalization with a rebuttable presumption that any period so con­
sumed in excess of 10 days is unreasonable; and 

Consideration of proposed plea agreements. 
These amendments would clarify the language contained in existing law, pur­

suant to several suggestions made by the Department and the Conference, * 
The mental examination provision would allow the exclusion of more 

than one examination or any proceeding (instead of one hearing); the same 
type of change is made for examination under Section 2902, Title 28. 

The "hearings on pretrial motions" provision would be enlarged to, in­
clude, as excludable time, the entire period of time from the date of filing 
to the conclusion of hearings on, or other prompt disposition of, pretrial 
motions.t 

The "proceedings related to transfer" provision is expanded to include 
the removal of the defendant from another district. 

The Committee's recommended changes in the computation of excludable 
delays and pretrial motions practice bear some explanation. First, the language 
in subparagraph (F) of subsection (h)(I), the automatically excludable delay 
provisions, must be read together with the proposed change in clause (ii) of 
subsection (h)(8)(B) involving "preparation" for "pretrial proceedings". Al­
though some witnesses contended that all time consumed by motions practice, 
from preparation through their disposition, should be excluded, the Committee 
finds that approach unreasonable. This is primarily because, in routine cases, 
preparation time should not be excluded where the questions of law are not 
novel and the issues of fact simple. However, the Committee would permit 
through its amendments to subsection (h)(8)(B) reasonable preparation time for 
pretrial motions in cases presenting novel questions of law or complex facts. 
We suggest caution by courts in granting "ends of justice" continuances pursu­
ant to this section, primarily because it will be quite difficult to determine a 
point at which preparation actually begins. 

This provision and the change the committee amendment makes with respect 
to the automatic exclusions for pretrial motions in (h)(1)(F) is an appropriate 
subject for circuit guidelines, pursuant to the Committee's addition of a new 
subsection (f) to section 3166. Not only should such guidelines instruct courts 
on how to compute the starting date of preparation for complex pretrial mo­
tions, but such guidelines should also set uniform standards for motion practice. 
Many courts by local rule have either adopted an omnibus pretrial motions pro­
cedure, which requires consolidation of all such motions soon after arraign­

"Punctuation so in original. 

tPunctuation so in original. 
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ment, or they require the filing of pretrial motions within a specified number of 
days (often 10) after arraignment, although they need not be consolidated. The 
Committee expresses no preference but recognizes that, if basic standards for 
prompt consideration of pretrial motions are not developed, this provision 
could become a loophole which could undermine the whole Act. 

Finally, the section provides exclusion of time from filing to the conclusion 
of hearings on or "other prompt disposition" of any motion. This later language 
is intended to provide a point at which time will cease to be excluded, where 
motions are decided on the papers filed without hearing. In using the words 
"prompt disposition", the committee intends to make it clear that, in excluding 
time between filing and disposition on the papers, the Committee does not 
intend to permit circumvention of the 30-days, "under advisement" provision 
contained in Subsection (h)(1)(J). Indeed, if motions are so simple or routine 
that they do not require a hearing, necessary advisement time should be consid­
erably less than 30 days. Nor does the Committee intend that additional time be 
made eligible for exclusion by postponing· the hearing date ,r other disposition 
of the motions beyond what is reasonably necessary. 

1979 House Committee Report 10 
The committee adopts, without change, the Senate amendments to the provi­

sions of Section 3161(h) of the act relating to exclusions and "ends of justice" 
continuances. Three new items are added to the enumeration of "delays result­
ing from other proceedings concerning the defendant" which are excludable, 
namely delays resulting from deferral of prosecution under the Narcotic Addict 
Rehabilitation Act, delays from consideration of proposed plea agreements by 
the court, and delays resulting from transportation of a defendant from another 
district or for the purposes of examination or hospitalization. Any time in 
excess of 10 days for such transportation is presumed to be unreasonable. 

The provision of existing law relating to exclusion of periods of delay "result­
ing from hearings on pretrial motions" is revised to avoid an unduly restrictive 
interpretation of the exclusion as extending only to the actual time consumed in 
a pretrial hearing. The committee approves the expansion of this exclusion to 
"delay resulting from any pretrial motion, from the filing of the motion, 
through the conclusion of the hearing on, or other prompt disposition of, such 
motion" with the intention that potentially excessive and abusive use of this ex­
clusion be precluded by district or circuit guidelines, rules, or procedures relat­
ing to motions practice. 

1979 House Committee Report 11 
Section 4 amends section 3161(h)(l) relating to exclusions of periods of delay 

resulting from other proceedings concerning the defendant. These changes 
would­

(a) Add, at the recommendation of the Judicial Conference, three new items 
to the enumeration of "delays resulting from other proceedings concerning the 
defendant" which are excludable, namely delays resulting from deferral of pros­
ecution under the Narcotic Addict Rehabilitation Act, delays from considera­
tion by the court of proposed plea agreements, and delays resulting from the 
transportation of a defendant from another district or for the purpose of exami­
nation or hospitalization. Any time in excess of 10 days for such transportation 
is presumed to be unreasonable; 
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(b) Revise the provision of existing law relating to exclusion of periods of 
delay "resulting from hearings un pretrial motions" to avoid an unduly restric­
tive interpretation of the exclusion as extending only to the actual time con· 
sumed in a pretrial hearing; 

(c) Broaden the language relating to exclusions for examinations of a defend­
ant and hearings concerning his mental or physical condition; and 

(d) Expand the "proceedings related to transfer from other districts" provi. 
sion to include "removal" as well as "transfer" proceedings. 

18 U.S.C. § 3161(h)(2) 

(2) Any period of delay during which prosecution is deferred by the attorney 
for the Government pursuant to written agreement with the defendant, with the 
approval of the court. for the purpose of allowing the defendant to demonstrate 
his good conduct. 

Derivation 

Mikva bill, § 3161(b)(2) (p. 281). This provision was similar to the 
final version, but approval of the court was not required. 

Original Ervin bill, § 3161(c)(2) (p. 288). Minor language change. 
1972 Senate subcommittee bill. § 3161(c)(2) (p. 299). Added require­

ment of court approval. 
1974 Senate committee bill, § 3161(h)(2) (p. 314). No change. 
1974 House subcommittee and committee bills, § 3161(h)(2) (p. 340). 

No change. 
No House floor amendments. 
1974 act, § 3161(h)(2) (p. 376). 
Not amended in 1979. 
There was no similar provision in the ABA standards. 

Materials Addressed to Original Ervin Bill 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 
In Section 3161(c)(2), the words "with the approval of the court" should be 
inserted after the words "written agreement with the defendant." This provi. 
sion, which recognizes and encourages the deferral of prosecution pursuant to 
written agreement with a defendant that he will demonstrate his good conduct, 
is desirable. Since it has some of the elements of a plea bargain and does result 
in a pro tanto waiver of the defendant's right to a speedy trial, approval by the 
court on the record is a wise and necessary safeguard. The suggested addition 
would accomplish this purpose. 
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Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 51 
The commentary on this provision in the draft report was virtually 

identical to the commentary at pages 36-37 of the 1974 Senate commit­
tee report, set forth below. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 35 
Subsection 316J(h} excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay: 

(2) Delays caused by deferred prosecution upon agreement of defense 
counsel, prosecutor, and the court for the purpose of demonstrating the de­
fendant's good conduct; 

1974 Senate Committee Report 36·37 
Subparagraph 316J(h)(2} is designed to encourage the current trend among 

United States attorneys to allow for deferral of prosecution on the condition of 
good behavior. A number of Federal and State courts have been experimenting 
with pretrial diversion or intervention programs in which prosecution of a cer­
tain category of defendants is held in abeyance on the condition that the de­
fendant participate in a social rehabilitation program. If the defendant succeeds 
in the program, charges are dropped. Such diversion programs have been quite 
successful with first offenders in Washington, D.C. (Project Crossroads) and in 
New York City (Manhattan Court Employment Project). Some success has also 
been noted in programs where the defendant's alleged criminality is related to a 
specific social problem such as prostitution or heroin addiction. Of course, in 
the absence of a provision allowing the tolling of the speedy trial time limits, 
prosecutors would never agree to such diversion programs. Without such a 
provision the defendant could automatically obtain a dismissal of charges if 
prosecution were held in abeyance for a period of time in excess of the time 
limits set out in section 3161(b) and (c). This section of S. 754 differs from its 
counterpart in S. 895. It now requires that exclusion for diversion only be al­
lowed where deferral of prosecution is conducted "with approval of the court." 

This assures that the court will be involved in the decision to divert and that 
the procedure will not be used by prosecutors and defense counsel to avoid the 
speedy trial time limits. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 200 

At page 5, lines 13 and 14, amend section 3l61(h)(2), by deleting the words 
"with the approval of the court" and by deleting the commas. 
Comments 

In juvenile matters the Attorney General presently authorizes U.S. Attorneys 
to utilize the so-called "Brooklyn Plan" for deferred prosecution, and in some 
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pilot districts a program of deferred prosecution of adults has been initiated 
under the Executive Authority of the Attorney General. Neither of the forego­
ing deferred plans for prosecution require approval of the court. Involving the 
court in this type of prosecutorial decision would seemingly violate the doc­
trine of separation of powers, generally discussed in comments under section 
3162(b) and section 3172. Because of the foregoing reasons, it is proposed that 
the language "with the approval of the court" be deleted that appears in the 
version S. 798 [sic], as passed by the Senate. 

Materials from the History of the 1979 Amendments 

Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.c. § 3161(h)(l). 

18 U.S.C. § 3161(h)(3) 

(3)(A) Any period of delay resulting from the absence or unavailability of the 
defendant or an essential witness. 

(B) For purposes of subparagraph (A) of this paragraph. a defendant or an 
essential witness shall be considered absent when his whereabouts are unknown 
and, in addition, he is attempting to avoid apprehension or prosecution or his 
whereabouts cannot be determined by due diligence. For purposes of such sub­
paragraph, a defendant or an essential witness shall be considered unavailable 
whenever his whereabouts are known but his presence for trial cannot be ob­
tained by due diligence or he resists appearing at or being returned for trial. 

Derivation 

Mikva bill, § 3161(b)(3) (p. 281): "The period of delay resulting from 
the absence or unavailability of the defendant." 

Original Ervin bill, § 3161(c)(3) (p. 288). Minor language change. 
1972 Senate subcommittee bill, § 3161(c)(3) (p. 299), Added the defi­

nitions of absence and unavailability contained in subparagraph (B). 
There were no references to essential witnesses and there was no refer­
ence to resisting "appearance at" trial. 

1974 Senate committee bill, § 3161(h)(3) (p. 314). Added references 
to essential witnesses. 

1974 House subcommittee bill, § 3161(h)(3) (p. 340). Added reference 
to resisting appearance at trial. 

1974 House committee bill, § 3161(h)(3) (p. 340). No change. 
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Amended on House floor, 120 Congo Rec. 41789-90, to correct a ty­
pographical error. 

1974 act, § 3161(h)(3) (p. 377). 
Not amended in 1979. 
ABA standard 2.3(e) was similar to the Senate subcommittee version. 

ABA standard 2.3(d)(i) dealt with unavailability of evidence material to 
the state's case. 

Editor's note: In all bills until the 1974 House subcommittee bill, the 
time limit to trial began with the filing of an information or indictment 
even if the defendant had not been brought within control of the court. 
Thus, the "absence or unavailability" exclusion had a broader reach, as 
originally drafted, than it does in the act as passed. 

Materials Addressed to Original Ervin Bill 

Amendments Offered by Senator Strom Thurmond, 117 Congo Rec. 34142 
(Sept. 30, 1971) 

On page 3, line 24, immediately after the period, add the following: "A de­
fendant shall be considered absent whenever his whereabouts are unknown and, 
in addition (A) he is attempting to avoid apprehension or prosecution, or (B) 
his whereabouts cannot be determined by due diligence. A defendant shall be 
considered unavailable whenever his whereabouts are known but his presence 
for trial cannot be obtained by due diligence." 

Testimony of Senator Philip A. Hart, 1971 Senate Hearings 22 
Section 3161(c)(3) of this bill exempts from the measured period of 60 days, 

time when the defendant is "unavailable." It is not clear whether this includes 
time when the accused is serving a prison sentence on a conviction for State or 
Federal crime. This issue of speedy trial for someone serving another sentence 
should also be clarified in these hearings. It may seem at first blush that a pris­
oner's right to speedy trial is less important. But the Supreme Court pointed 
out, in Smith V. Hooey, 393 U.S. 374, that there are several reasons why he too 
suffers from undue delay. 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35 
In Section 3l61(c)(3), which is based on the ABA's speedy trial standards, the 
definitional language of the ABA Standards should also be employed, either in 
the statute or the legislative history. This language is as follows: 

"A defendant should be considered absent whenever his where­
abouts are unknown and in addition he is attempting to avoid appre­
hension or prosecution or his whereabouts cannot be determined by 
due diligence. A defendant should be considered unavailable whenever 
his whereabouts are known but his presence for trial cannot be ob­
tained or he resists being returned to the state for trial." 
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If this is not done, it might appear that the omission was deliberate and a 
broader definition of "absence or unavailability" might be implied. The quoted 
language makes clear, in addition, that the prosecution must exercise due dili­
gence in locating the defendant and attempting to bring him before the court. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
254-55 

Proposed section 3l61(c)(3) exempts from the 6O-day limitation "any period 
of delay resulting from the absence or unavailability of the defendant." The 
terms "absence" and "unavailability" are less precise that they might be. Their 
meaning becomes quite obscure when they are considered together with the 
provision of section 3162 which states that charges should be dismissed if a de­
fendant "through no fault of his own or his counsel" is not brought to trial 
within the prescribed time limitation. That provision indicates that section 
3161(c)(3) could be construed to include only those periods of delay which are 
directly caused by willful conduct of the defendant. Thus, it is conceivable that 
the "absence or unavailability" of the defendant would not cover any situation 
in which a defendant is only technically a fugitive. A person becomes technical­
ly a fugitive whenever the warrant of arrest is issued for him even though he 
may be totally unaware that he is wanted by law enforcement authorities. This 
interpretation of the provisions of section 3161(c)(3) is buttressed by the lan­
guage in section 3161(b)(1), that the 6O-day limitation commences to run when­
ever a "summons is issued," i.e., before a defendant may even have notice of 
the issuance of the summons. It is open to doubt, therefore, whether a delay 
attributable to a defendant's illness, or to his arrest in another jurisdiction on 
charges for which he is ultimately acquitted, would be excludable within the 
meaning of section 3161(c)(3). Further, if a defendant is available for 58 days 
prior to trial, but then becomes a fugitive for two years, under section 
3161(c)(3), upon his rearrest, the Government would only have two days to 
bring him to trial. This is obviously impossible since the evidence could not be 
reassembled on such short notice. We therefore believe that the terms "ab­
sence" and "unavailability" should be defined and that specific provisions 
should be made for situations where the defendant becomes a fugitive. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 261·62 

[§ 3162(a)](3) The period of delay resulting from the absence or unavailability 
of the defendant, including the defendant's inability to stand trial because of his 
mental or phySical disability. A defendant shall be considered absent whenever 
he is attempting to avoid apprehension or prosecution or his location is un­
known and cannot be determined by due diligence. The defendant shall be con­
sidered unavailable whenever his location is known but his presence for trial 
cannot be obtained by due diligence. 
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Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 258 

Section 3162(a)(3) corresponds to section 3161(c)(3) of S. 895 which excludes 
any period of delay resulting from the absence or unavailability of the defend­
ant. It amends S. 895 by excluding the period of delay caused by the defend­
ant's inability to stand trial because of his mental or physical disability. In addi­
tion, our amendment, as derived from the Second Circuit Rule, defines the 
terms "absent" and "unavailable." 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

[§ 3162(a)](5) The period of delay resulting from detention of the defendant 
in another jurisdiction provided the prosecuting attorney has been diligent and 
has made reasonable efforts to obtain the presence of the defendant for trial. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 258 

Section 3\62(a)(5) excludes a period of delay resulting from the detention of 
the defendant in another jurisdiction. Adapted from the Second Circuit Rules, 
it also requires that the prosecution have been diligent in its efforts to obtain 
the defendant'S presence for trial. We feel that this provision is desirable since 
not infrequently (1) a defendant is in custody in another jurisdiction at the time 
he is indicted, or (2) a defendant is subsequently committed to custody in an­
other jurisdiction after indictment, but before trial. Since time is required to 
prepare and serve a writ of habeas corpus ad prosequendum in order to secure 
the defendant's presence the period of delay should be excluded from the 180­
day limit [proposed by the Department]. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

[§ 3163](c) An indictment or information shall not be dismissed if it is not 
tried as required by section 3161 because of the defendant's neglect or failure to 
appear, in which case, he shall be deemed to be arraigned within the meaning 
of section 3161 on the date of his subsequent appearance before the court on a 
bench warrant or other process or surrender to the court. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 259 

Section 3163(c) makes provision for the situation where a defendant becomes 
a fugitive. We have alluded to the problem posed where the defendant becomes 
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a fugitive near the end of the time period (e.g., on the 178th day), and is subse­
quently captured after a lengthy absence. In this case, S. 895 would require 
that the Government try the defendant within the days under the 180-day limit 
which had not expired (e.g., 2 days). Obviously, it would be impossible for the 
Government to marshal the evidence on such short notice where only a few 
days remain upon re-apprehension of the defendant. Thus, the section contains 
a provision which allows a new time period to run in such cases. 

Letter to Senator E"in from Barbara Allen Bowman, Nov. 30, 1970, at 
1971 Senate Hearings 163 
3161(c)(3) which tolls the time for periods of delay reSUlting from the absence 
or unavailability of the defendant should require an on the record showing by 
the government of notice to the defendant and subsequent good faith efforts to 
locate him. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 51 
ABSENCE OR UNAVAILABILlTY.-Section 3161(c)(3) provides for exclusion of 

time during which the defendant is absent or unavailable. Therefore, a fugitive 
defendant with an outstanding indictment cannot deduct from his 60 days the 
time during which he avoids prosecution. At the suggestion of Senator Thur­
mond and Mr. Rezneck, the committee has amended the provision so that it 
follows the language of the American Bar Association Speedy Trial Standards 
in defining the terms "absence" and "unavailability." Furthermore, the term 
"unavailable" means that if the defendant is located in another jurisdiction and 
is not resisting extradition and the attorney for the Government has exercised 
due diligence, the reasonable delay related to the administrative operation of 
the extradition system would also be excluded. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 114 

A defendant could "skip" bail on the 59th day of the time period and once 
apprehended. the Government would have 1 day within which to reassemble 
the evidence and to try him. This results in the anomalous situation of an esca­
pee being given priority as to a trial date over those defendants who have 
abided by the conditions of their bail. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 115 

If an essential Government witness becomes ill on the 59th day, there is noth­
ing in the bill to prevent dismissal of the case on the 60th day. Similarly, an 
expert Government witness may be required to be in attendance in several 
courts on the same day. 
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Letter to Mark Gitenstein, Counsel, Subcommittee on Constitutional 
Rights, Senate Committee on the Judiciary, from Richard A. Hauser, At­
torney-Advisor, Office of Criminal Justice, U.S. Department of Justice, 
June 12, 1973, at 1973 Senate Hearings 196 

The Deputy Attorney General also pointed out in his testimony that if an 
essential government witness is unavailable on the 59th day, there was nothing 
in S. 754 to prevent dismissal of the case on the 60th day. The problem be­
comes more acute when expert witnesses are involved because their presence 
may be required in different courts on the same day. Unjustified dismissals 
could be avoided by adding the following language to Section 3161 (c)(I)(A): 
"(vii) delay resulting from the absence or unavailability of an essential witness." 
The same result could be achieved by adding "or an essential witness" after 
"defendant" in Section 3161 (c)(3)(A) and by making the necessary conforming 
changes in Subsection (B). 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 37 
Subparagraph 3161(h)(3) provides for exclusion of time during which the de­

fendant or an essential witness is absent or unavailable. Therefore, a fugitive 
defendant with an outstanding indictment cannot deduct from his 60 days the 
time during which he avoids prosecution. At the suggestion of Senator Thur­
mond and Mr. Rezneck, S. 754 was drafted so that it follows the language of 
the American Bar Association Speedy Trial Standards in defining the terms 
"absence" and "unavailability." Furthermore, the term "unavailable" means 
that if the defendant is located in another jurisdiction and is not resisting extra­
dition and the attorney for the Government has exercised due diligence, the 
reasonable delay related to the administrative operation of the extradition 
system would also be excluded. 

This subsection has been amended by the Committee to include the absence 
of an essential witness, as well as the absence of the defendant, as one of the 
periods of delay which are exempted from the time limits. The necessity of in­
cluding essential witnesses in this exclusion was pointed out by testimony of the 
Justice Department before the Subcommittee on Constitutional Rights. The sub­
section as now constructed would remedy the situation in which an essential 
government witness becomes unavailable on the 59th day after indictment. 
Under the provisions contained in S. 754 as introduced, the case would be dis­
missed on the 60th day. This problem is especially acute when expert witnesses 
are involved because their presence is often required in different courts on the 
same day. 

This problem is resolved by the subsection in that an "absent" or "unavail­
able" witness is treated in the same manner as an "absent" or "unavailable" de­
fendant. By an "essential witness" the Committee means a witness so essential 
to the proceeding that continuation without the witness would either be impos­
sible or would likely result in a miscarriage of justice. For example, a chemist 
who has identified narcotics in the defendant's possession would be an "essen­
tial witness" within the meaning of this subsection. 
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"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 200-01 

At page 6, line 2, amend section 3l61(h)(3)(B), by inserting after the word 
"resists" and before the word "being", the following: "appearing at or". 
Comments 

Defendants arrested in the district of the offense or in other districts frequent­
ly are released under the Bail Bond Reform Act to "appear" for court, thus it is 
necessary that these conditions of release be recognized in dealing with the de­
fendant who resists appearing as ordered. 

Testimony of James L. Treece and H. M. Ray, Members, Advisory Com­
mittee of U.S. Attorneys, 1974 House Hearings 211-213 

Mr. TREECE. There are very many areas I have included in my statement 
that I feel the Congress would overlook to pass this bill, areas that could delay 
trials. For example, transportation of prisoners from other States. 

Mr. CONYERS. What about it? 
Mr. TREECE. There is no exception there. 
Mr. CONYERS. You mean that would prevent anyone in the 50 States from 

being transported, there is a time problem in moving a prisoner from anyone of 
the States to another? 

Mr. TREECE. At the present time. the marshal, in order to save money, will 
take one trip to transport several prisoners and they will save these trips up so 
it is not necessary to take a separate trip with each prisoner. That is just one 
example. 

Mr. CONYERS. You mean that we should. in trying to effect the bill, worry 
about how many trips the U.S. marshal is going to take? That is the counterbal­
ance? 

Mr. TREECE. I don't know whether the marshal's office has been consulted to 
see what the expense would be to transport each prisoner separately. 

Mr. CONYERS. I don't either, but if you are raising just a hypothetical ques­
tion, I would be happy to check it out. 

Mr. TREECE. Not hypothetical, it is an actual fact. 

Mr. CONYERS. I will yield to the gentleman from Maine. 
Mr. COHEN. I thank the chairman for yielding. 
I refer you to pages 4, 5, and 6 of the Senate bilL It seems to me it takes into 

account any delays resulting from the absence of defendant or central witness. 
For example, on page 5. line 16. section 3(A), "Any period of delay resulting 
from the absence or unavailability of the defendant or an essential witness." 
Starting with line 19, and carrying over to the next page, it seems to take into 
account the very objection you are raising. 

Mr. TREECE. It says "whereabouts unknown"; isn't that right? 
Mr. COHEN. Section 3(A) doesn't refer to whereabouts known, line 16. But 

page 6, ,,* * * whereabouts are known but his presence for trial cannot be ob­
tained by due diligence or he resists being returned for triaL"* 

Mr. TREECE. I think I can answer it now. As far as unavailability of persons 
whose presence cannot be obtained through due diligence, we don't know 
whether the presence they are talking about is presence within the system, be­

*Ellipsis in original. 
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cause he might be within the system and still not available for triaL So I don't 
know whether they are saying this is an exception or not because the law is not 
clear as written. 

Mr. CONYERS. What kind of example would that be where he is present in 
the system? 

Mr. TREECE. It might be we can't find him in Colorado. 
Mr. CONYERS. He is lost in the prison system somewhere? 
Mr. TREECE. No, he is in the system awaiting preliminary hearing or removal 

hearing, in Florida, let's say. 
Mr. RAY. Let me give an example that just occurred a few weeks ago. We 

had a person charged with a bank robbery. He was convicted in Cleveland, 
Ohio, received sentence, and he is an habitual criminal. He had escaped from 
Mr. Treece's Colorado State Prison where he was serving a sentence--

Mr. COHEN. Let me interject just once again to respond to your statement. 
Page 5 specifically refers to--I hate to use the word "specificity"--

Mr. CONYERS. As long as you pronounce it correctly. Your colleagues use it. 
Mr. COHEN [continuing].· "Delay resulting from trials with respect to other 

charges against the defendant." 
Mr. TREECE. This is the same charge. He is arrested in another jurisdiction 

on a charge. His presence is obtainable, as they say here, by diligence. We 
could send a marshal and get him today. The marshal does not want to go to 
that expense because he might have another prisoner tomorrow or the next day 
or the next day. 

Mr. COHEN. Page 4, line 18, "Any period of delay resulting from other pro­
ceedings concerning the defendant, including but not limited to." Isn't that not 
taken into account? 

Mr. TREECE. This is the proceeding. He is not involved in another, he is in­
volved in ours. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41789-9O 

The floor amendment to this paragraph was one of a series of amend­
ments described as "technical, conforming, and perfecting" amendments 
which were offered by Representative Cohen and considered and 
adopted en bloc. There was no explanation or discussion of the amend­
ment to this section. 

Materials from the History of the 1979 Amendments 

Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.c. § 3161(h)(1). 

• Brackets in original. 
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18 U.S.C. § 3161(h)(4) 

(4) Any period of delay resulting from the fact that the defendant is mentally 
incompetent or physically unable to stand trial. 

Derivation 

Mikva bill, § 3161(b)(1) (p. 281). The period during which a defend­
ant is incompetent to stand trial was included among the examples of 
"other proceedings concerning the defendant." 

Original Ervin bill, § 3161(c)(1) (p. 288). Minor language change. 
1972 Senate subcommittee bill, § 3161(c)(4) (p. 299). Made delay re­

sulting from incompetency a separate paragraph, with only a minor 
change in language. 

1974 Senate committee bill, § 3161(h)(4) (p. 315). No change. 
1974 House subcommittee bill, § 3161(h)(4) (p. 341). Added the refer­

ence to physical inability to stand trial. 
1974 House committee bill, § 3161(h)(4) (p. 341). No change. 
No House floor amendments. 
1974 act, § 3161(h)(4) (p. 377). 
ABA standard 2.3(a) was similar to the provision of the Mikva bill. 

Materials Addressed to Original Ervin Bill 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rebnquist, Oct. 19, 1971, at 1971 Senate Hearings 261-262 

[§ 3162(a)](3) The period of delay resulting from the absence or unavailability 
of the defendant, including the defendant's inability to stand trial because of his 
mental or physical disability. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 258 

Section 3162(a)(3) corresponds to section 3161(c)(3) of S. 895 which excludes 
any period of delay resulting from the absence or unavailability of the defend­
ant. It amends S. 895 by excluding the period of delay caused by the defend­
ant's inability to stand trial because of his mental or physical disability. 
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Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 51 
The commentary on this provision in the draft report was virtually 

identical to the commentary at pages 37-38 of the 1974 Senate commit­
tee report, set forth below, except that the 1972 draft referred to the 
"court days" limitation that the 1972 Senate subcommittee bill applied 
to the exclusion for "other proceedings." 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 37·38 
Subparagraph 3161(h)(4) of the bill as reported deals with the exclusion of pe­

riods of time during which the defendant is mentally incompetent to stand trial. 
Reference is made to the exclusion of periods of time relating to examination 
for mental incompetency in subparagraph 3161(h)( I)(A) as a "proceeding con­
cerning the defendant". That provision provides for the exclusion of time con­
sumed in competency hearings and a reasonable number of hospital days actual· 
ly consumed by physicians in mental examination. However, once the defend­
ant is determined incompetent the only consideration is his return to competen­
cy. The length of time required for him to do so obviously should not be the 
basis of a speedy trial claim under the bill. Therefore, a separate exclusion has 
been added to subsection 3161(h). 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 201 

At page 6, line 5, amend section 3161(h)(4), by striking the word "incompe­
tent" and inserting in lieu thereof the words "mentally or physically unable", 

Comments 

The above language recognizes that a defendant may be physically as well as 
mentally unable to stand trial. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 33 
Section 3161(h)(4) provides for the exclusion from the time limits between 

arrest and trial of the period during which a defendant is incompetent to stand 
trial. The Subcommittee added language to clarify the intent of the section. 
Both mental and physical reasons would qualify as grounds for an exclusion 
under this provision. 
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Materials from the History of the 1979 Amendments 

Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.c. § 3161(h)(1). 

18 U.S.C. § 3161(h)(S) 

(5) Any period of delay resulting from the treatment of the defendant pursu­
ant to section 2902 of title 28, United States Code. 

Derivation 

Mikva bill, § 3161 (b)( 1) (p. 281). The period of treatm~t pursuant to 
28 U.S.c. § 2902 was included among the examples of "other proceed­
ings concerning the defendant." 

Original Ervin bill, § 3161 (c)( I) (p. 288). Minor language change. 
1972 Senate subcommittee bill, § 3161(c)(5) (p. 299). Made delay re­

sulting from treatment under 28 U.S.c. § 2902 a separate paragraph, 
with only a minor change in language. 

1974 Senate committee bill, § 3161(h)(5) (p. 315). No change. 
1974 House subcommittee and committee bills, § 3161(h)(5) (p. 341). 

No change. 
No House floor amendments. 
1974 act, § 3161(h)(5) (p. 377). 
Not amended in 1979. 
The ABA standards included no provision about deferral of prosecu­

tion for narcotics treatment. 
Editor's note: Section 3161(h)(I)(C), an apparently redundant provi­

sion, was added by the 1979 amendments. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1913 Senate Hearings 51 
The commentary on this provision in the draft report was virtually 

identical to the commentary at page 38 of the 1974 Senate committee 
report, set forth below, except that the 1972 draft referred to the "court 
days" limitation that the 1972 Senate subcommittee bill applied to the 
exclusion for "other proceedings." 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 38 
Subparagraph 3]6](h)(5) of S. 754 deals with the exclusion of periods of time 

during which the defendant is under examination or treatment· pending trial 
pursuant to the Narcotic Addict Rehabilitation Act of 1966 (NARA). Refer­
ence is made to the exclusion of periods of time relating to examination for ad­
diction pursuant to NARA in subparagraph 3161(h)(1)(A) as a "proceeding 
concerning the defendant." That provision provides for the exclusion of time 
actually consumed in hearings on the issue of addiction and a reasonable 
number of hospital days actually consumed by physicians in physical examina­
tion. However, once the defendant is determined to be an addict and falls 
within the eligibility provision of NARA, he is covered by that act and speedy 
trial is much less relevant. Therefore a separate exclusion has been added to 
subsection 3l61(h). 

Materials from the History of the 1979 Amendments 

Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.C. § 3161(h)(l). 

18 U.S.C. § 3161(h)(6) 

(6) If the information or indictment is dismissed upon motion of the attorney 
for the Government and thereafter a charge is filed against the defendant for 
the same offense, or any offense required to be joined with that offense. any 
period of delay from the date the charge was dismissed to the date the time 
limitation would commence to run as to the subsequent charge had there been 
no previous charge. 

Derivation 

Mikva bill, § 3 I 6 I (b)( 4) (p. 281). This provision was similar in sub­
stance to the final version, but allowed the exclusion only if the subse­
quent charge was filed "within a reasonable period." 

Original Ervin bill, § 3161(c)(4) (p. 289). Eliminated the reference to 
a "reasonable period." 

1972 Senate subcommittee bill, § 3161(c)(6) (p. 299). Minor language 
changes. 

·So in original. The provision dealt only with treatment. 
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1974 Senate committee bill, § 3161(h)(6) (p. 315). Minor punctuation 
change. 

1974 House subcommittee and committee bills, § 3161(h)(6) (p. 341). 
No change. 

No House floor amendments. 
1974 act, § 3161(h)(6) (p. 377). 
Not amended in 1979. 
ABA standard 2.3(t) was similar to the final version. 
Editor's note: The reference to "the date the time limitation would 

commence to run as to the subsequent charge" appeared in the Mikva 
bill. Hence, it was originally drafted in the context of a unitary time 
limit to commencement of trial from arrest or issuance of a summons 
or, if earlier, the filing of an information or indictment. 

Materials Addressed to Original Ervin Bill 

"Supplement" to Testimony of Senator Charles H. Percy, 1971 Senate 
Hearings 71 

Section 3161(c)(4), lines 4 and 5, are also subject to abuse because in many 
cases the government would not find out the offenses which are required to be 
joined with the offense the defendant was initially arrested for until afte:r the 60 
days had expired. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 52 
The commentary on this provision in the draft report was virtually 

identical to the commentary at page 38 of the 1974 Senate committee 
report, set forth below. However, the example in the last sentence re­
ferred to a decision "50 days after arrest." 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 35 
Subsection 3161(h) excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay; 

(6) Delays between the dropping of a charge and the filing of a new 
charge for the same or related offense; 

1974 Senate Committee Report 38 
Subparagraph 3161(h)(6) provides for the case where the Government decides 

for one reason or another to dismiss charges on its own motion and to then 
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recommence prosecution. Under this provision only the period of time during 
which the prosecution has actually been halted is excluded from the 60-day 
time limits. Therefore, under 3161(h)(6) when the Government dismisses 
charges only the time between when the Government dismisses charges to 
when it reindicts is excluded from the 60-day time limits. For example, if the 
Government decides 50 days after indictment to dismiss charges against the de­
fendant then waits six months and reindicts the defendant for the same offense 
the Government only has 10 days in which to be ready for trial. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 201 

At page 6, lines 9 through 15, amend section 3161(h)(6) by deleting the lan­
guage set forth in subsection (6) in its entirety and inserting in lieu thereof the 
following: 

"(6) Any period of delay resulting from the attorney for the govern­
ment filing a dismissal of a criminal charge before trial and thereafter 
filing a new complaint, indictment, or information, based upon the 
same conduct or criminal episode; provided that upon good cause 
being shown, the trial period provided for in section (c) may be ex­
tended thirty additional days by the Court upon the institution of a 
new charge." 

Comments 
The above language is proposed in recognItIOn of the fact that the Court 

could hardly schedule a new case, following dismissal of an old case, for trial in 
any less period than thirty days. For example. it is intended by the above lan­
guage that if a criminal charge is dismissed after fifty days have expired and 
thereafter a new charge is filed that the Court would have the ten days not 
used earlier on the initial charge, plus an additional thirty days to schedule trial 
on the new charge. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 202·03 

At page 25, between lines 9 and 10, amend Title I, by adding after section 
3171, new sections 3172 and 3173 to read as follows: 

"§ 3172. Dismissal by attorney for government 
"The attorney for the government may nolle prosequi or dismiss an 

indictment, information, or complaint at any time prior to trial and the 
prosecution shall thereupon terminate. The entry of such dismissal or 
nolle prosequi shall not bar a subsequent prosecution. A dismissal shall 
not be filed during trial without consent of the defendant and leave of 
the court." 

Comments 
The Constitution provides that the Executive "shall take care that the laws 

be faithfully executed." Article II, Sec. 3. As part of this duty, the Executive 
branch has the sole responsibility for determining what charges should be 
brought against a defendant. Newman v. United States, 382 F.2d 479 (D.C. Cir. 
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1967); People v. Henzey, 24 Apr. Div. 2d 764, 263 ;\/.Y.S. 2d 678 (1965). "[A]s 
an incident of the Constitutional separation of powers,. . the Courts are not 
to interfere with the free exercise of the attorneys of the United States in their 
control over criminal prosecutions."· United States v, Cox, 342 F.2d 167, 171 
(C.A, 5, 1965), cert. denied, 381 U.S, 935 (1966), quoted with approval in 
Newman v, United States, 382 F.2d 479, 481 (C.A. D.C., 1967) (Burger, J.). 
Complete executive discretion has heretofore been specifically acknowledged 
by the courts, with respect to decisions to accept a plea to a lesser offense from 
one codefendant but not another, or to prosecute a defendant on a lesser or 
more serious charge. See In Re Petition of United States For Writ of Mandamus, 
306 F.2d 737 (C.A, 9, 1962); Newman v. United States, supra; Hutcherson v. 
United States, 345 F.2d 964 (C.A, D.c., 1965); United States v. Ammidown, -­
F.2d -- (C.A, D.C. No. 72·1964, Nov. 16,1973). 

In Newman v. United States, 382 F.2d 479 (C.A. D,C., 1967) (Burger, J.), the 
court stated in determining whether to reduce a charge, the prosecutor is acting 
not as an officer of the court, but as an attorney for the executive. As such "the 
courts have no power over the exercise of his duty within the framework of his 
professional employment." Newman, supra, at 481. See also United States v. Cox, 
342 F.2d 167 (5th Cir. 1965), cert denied, 381 U.s. 935; Smith v, United Stales, 
375 F.2d 243 (5th Cir. 1967); Pugach v. Klein, 193 F.Supp, 630 (S.D. N.Y. 
1961); United States v. Shaw, 226 A,2d 366 (D.C. App. 1967). 

• 
"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 203 

The department proposed the following new section to be added to 
title I of the bill: 

SEC. 103. That part of Rule 48(a), Federal Rules of Criminal Procedure of 
Title 18, United States Code, being in conflict with the foregoing section 3172, 
is hereby rescinded and repealed. 
Comments 

See comment under 3172. 

Materials from the History of the 1979 Amendments 

1979 Senate Committee Report 9·10 
In computing the time within which an information or indictment must be filed 
or the time within which a trial must commence, the Act excludes from either 
computation specific and recurring periods of time often found in criminal 
cases. These inclUde periods consumed by: 

(6) dismissal by the Government of an indictment or information and 
subsequent entry of the same charge, or a charge required by the constitu­
tional doctrine of double jeopardy to be joined with it, against the same 
defendant (just as the defendant should not profit from delay he can create 
for his own tactical advantage, neither should the Government); 

*ElIipslS in originaL 
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Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.C. § 3161(h)(1). 

18 U.S.C. § 3161(h)(7) 

(7) A reasonable period of delay when the defendant is joined for trial with a 
codefendant as to whom the time for trial has not run and no motion for sever· 
ance has been granted. 

Derivation 

Mikva bill, § 3161(b)(5) (p. 281). This provision permitted the exclu­
sion only if good cause for not granting a severance existed; it directed 
that severance be granted in other cases so that each defendant could 
be tried within the time limits applicable to him. 

Original Ervin bill, § 3161(c)(5) (p. 289). Minor language change. 
1972 Senate subcommittee bill, § 3161(c)(7) (p. 3(0). Eliminated the 

preference for severance; incorporated the final language. 
1974 Senate committee bill, § 3161(h)(7) (p. 315). No change. 
1974 House subcommittee and committee bills, § 3161(h)(7) (p. 341). 

No change. 
No House floor amendments. 
1974 act, § 3161(h)(7) (p. 377). 
Not amended in 1979. 
ABA standard 2.3(g) was similar to the provision in the Mikva bill. 

Materials Addressed to Original Ervin Bill 

"Supplement" to Testimony of Senator Charles H. Percy, 1971 Senate 
Hearings 71·72 

Section 3161(c)(5), lines 13 and 14, will lead to abuses and increased trial time 
if the government is required to try one defendant before other defendants are 
located. The period of delay should allow time for the government to find co­
defendants. 

133 



18 U.s.c. § 3161 (h)(7) 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
255 

Proposed section 3161(c)(5) exempts from the 6O-day limitation a "reasonable 
period of delay" when the defendant is joined for trial with a co-defendant as 
to whom the time for trial has not run, and there is good cause for not granting 
a severance. In all other cases a severance must be granted. We assume, for the 
purposes of discussion, that the provision intends to put the burden of proof 
upon the Government to make a showing of good cause for not granting a sev­
erance. This is, of course, contrary to prevailing law which requires the moving 
party to show that he is entitled to a severance. The basic reason for simulta­
neous trial of co-defendants is the saving of Government time (and money), of 
court time, and of the time required for witnesses to be in attendance, which a 
joint trial provides. The proposed provision, therefore, would be destructive of 
the basic purpose of the statute to eliminate delay in the courts. As a practical 
consequence of this provision, it would be virtually impossible to try co-defend­
ants together. Consequently, there would be an appreciable increase in the 
number of trials before the courts. Ultimately, this would lead to additional 
delays. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

[§ 3162(a)](4) The period of delay when the defendant is joined for trial with 
a co-defendant as to whom the time for trial has not run. The granting of a 
continuance as to one defendant shall be an exclusion from the time limits of 
section 3161 as to all defendants in that case. Actual prejudice to a defendant 
resulting from this period of delay must be demonstrated by such defendant if a 
severance is to be granted to him. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971. at 1971 
Senate Hearings 258 

Section 3162(a)(4) amends section 3162(c)(5)* of S. 895 by substituting a 
modified version of the Second Circuit Rule. While everyone recognizes the 
utility of multi-defendant trials to effectuate the prompt and efficient dispensa­
tion of criminal justice, it is inevitable that the procedural and technical prob­
lems engendered by the application of a speedy trial statute will become intensi­
fied in multi-defendant, multi-count cases. We feel that the efficiency and econ­
omy of joint trials far outweighs the desirability of granting a severan·ce where 
the criterion is simply the passage of time. Such an approach would only com­
pound the problem since severances create more trials which in turn cause 
more delay. Presently, in order for the court to grant a severance, the defend­
ant must make a showing of prejudice. See Rule 14, F.R. Cr. P. As mentioned 
above, we think that this same requirement should apply to motions predicated 
upon speedy trial concepts. 

·So in original. Reference should be to section 3J61(c)(5). 
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Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 52 
The commentary on this provision in the draft report was virtually 

identical to the commentary at page 38 of the 1974 Senate committee 
report, set forth below. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 115 
In multiple defendant cases, such as major narcotic conspiracies, judges may be 
forced to grant severances which would otherwise not be required. This in turn 
will lead to more trials and more congestion. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 35 
Subsection 3161(h) excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay; 

(7) Reasonable periods of delay when the defendant is joined for trial 
with a codefendant, and neither defendant has shown good cause to grant a 
severance; 

1974 Senate Committee Report 38 
Subparagraph 3161(h)(7) provides for the exclusion of time from the time 

limits where the defendant is joined for trial with a codefendant who was ar­
rested or indicted after the defendant. The purpose of the provision is to make 
sure that S. 754 does not alter the present rules on severance of codefendants 
by forcing the Government to prosecute the first defendant separately or to be 
subject to a speedy trial dismissal motion under section 3162. 

The committee amended this provision, which appeared as 3161(c)(5) in the 
bill as introduced, * to make it absolutely clear that Congress did not intend to 
alter the traditional rules of severance. According to the Justice Department, 
the original provision would have required the Government to show good 
cause for not granting a severance. This is contrary to present law which places 
the burden on the defendant who seeks the severance. The new provision de­
letes any reference to burdens of proof or "good cause" and simply refers to 
codefendants as to whom "no motion for severance has been granted." 

"The reference is to the original Ervin bill. The amendment was incorporated in the 
1972 Senate subcommittee bilL 
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Materials from the History of the 1979 Amendments 

1979 Senate Committee Report 24-25 
One concern is disposed of quickly. The observation has been made that the 

rigidity of the time limit will force the courts to disregard the principle of "ju­
dicial efficiency." Defendants who are properly charged with the joint commis­
sion of an offense should ordinarily be tried together to save the time, expense 
and inconvenience of separate prosecutions. It has been reported that some trial 
judges have granted severances unnecessarily in multidefendant cases "so that a 
defendant whose case is moving slowly does not hold up the trial of his code­
fendants." In its own study the Department studied 180 multi defendant cases. It 
found no reflection of the occurrence of such incidents. Nor is there an indica­
tion of any such occurrences in the data compiled by the Administrative Office. 
If the Act has been interpreted to require such a result, the Committee calls to 
the Senate's attention § 3161(h)(7), which provides specifically for exclusion of 
"a reasonable period of delay when the defendant is joined for trial with a co­
defendant as to whom time for trial has not run." 

Editor's Note 
Although this paragraph was not amended in 1979, expressions of 

Congressional views about general principles of interpretation may be 
considered relevant. These are collected under 18 U.S.C. § 3161(h)(1). 

18 U.S.C. § 3161(h)(8) 

(8)(A) Any period of delay resulting from a continuance granted by any 
judge on his own motion or at the request of the defendant or his counselor at 
the request of the attorney for the Government, if the judge granted such con­
tinuallce on the basis of his findings that the ends of justice served by taking 
such action outweigh the best interest of the public and the defendant in a 
speedy trial. No such period of delay resulting from a continuance granted by 
the court in accordance with this paragraph shall be excludable under this sub­
section unless the court sets forth, in the record of the case, either orally or in 
writing, its reasons for finding that the ends of justice served by the granting of 
such continuance outweigh the best interests of the public and the defendant in 
a speed y trial. 

(B) The factors, among others, which a judge shall consider in determining 
whether to grant a continuance under subparagraph (A) of this paragraph in 
any case are as follows: 

(i) Whether the failure to grant such a continuance in the proceeding 
would be likely to make a continuation of such proceeding impossible, or 
result in a miscarriage of justice. 

(ii) Whether the case is so unusual or so complex, due to the number of 
defendants, the nature of the prosecution, or the existence of novel questions 
of fact or law, that it is unreasonable to expect adequate preparation for pre­
trial proceedings or for the trial itself within the time limits established by 
this section. 
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(iii) Whether, in a case in which arrest precedes indictment, delay in the 
filing of the indictment is caused because the arrest occurs at a time such that 
it is unreasonable to expect return and filing of the indictment within the 
period specified in section 3 t61 (b), or because the facts upon which the grand 
jury must base its determination are unusual or complex. 

(iv) Whether the failure to grant such a continuance in a case which, taken 
as a whole, is not so unusual or so complex as to fall within clause (ii), would 
deny the defendant reasonable time to obtain counsel, would unreasonably 
deny the defendant or the Government continuity of counsel, or would deny 
counsel for the defendant or the attorney for the Government the reasonable 
time necessary for effective preparation, taking into account the exercise of 
due diligence. 
(C) No continuance under paragraph (8)(A) of this subsection shall be grant­

ed because of general congestion of the court's calendar, or lack of diligent 
preparation or failure to obtain available witnesses on the part of the attorney 
for the Government. 

Derivation 

Mikva bill, §§ 3161 (b)(6), (7) (p. 282). These provisions excluded pe­
riods of delay resulting from continuances for good cause on motion of 
the defendant and one continuance, not to exceed 60 days in duration, 
at the request of the government upon a showing of good cause and 
special circumstances peculiar to the case. See also § 3 1 63(b) (p. 283), 
which made the time limits inapplicable to antitrust, securities, and tax 
prosecutions. 

Original Ervin bill, §§ 3161(c)(6), (7), (8) (pp. 289, 290). Paragraphs 
(6) and (7) excluded any periods of delay resulting from a continuance 
granted at the request of either party upon a showing of good cause, 
but only if the request was made more than fifteen days prior to the 
date set for trial; the excludable delay was limited to seven days. Para­
graph (8) provided for the exclusion of additional delay resulting from 
a continuance granted at the request of either party upon a finding by 
the judge that the ends of justice could not be met unless the continu­
ance was granted. The court was required to set forth in writing its 
reason for granting the continuance, after considering the right of the 
defendant to a speedy trial and the public interest in a prompt disposi­
tion of the case. See also § 3 1 63(b ) (p. 292), regarding antitrust, securi­
ties, and tax prosecutions. 

1972 Senate subcommittee bill, § 3161(c)(8) (p. 3(0). Eliminated the 
separate "good cause" continuances; changed the "ends of justice" con­
tinuance to include continuances granted sua sponte, to require the find­
ing to be "that the ends of justice and the best interest of the public as 
well as the defendant would be served thereby," and to permit the rea­
sons to be set forth either orally or in writing. Except for the descrip­
tion of the required finding, the provision was identical to the final ver­
sion of subparagraph (A) of section 3 1 61(h)(8). 
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1974 Senate committee bill, §§ 3161(h)(8), 3162(b) (pp. 315, 3ll8). Sec­
tion 3161(h)(8) required the finding to be that the ends of justice 
"outweigh the best interest of the public and the defendant in a speedy 
triaL" Subparagraph (B) was added, setting forth factors to be consid­
ered: the introductory language and clause (i) were in their final form; 
clause (ii) referred to "whether the case taken as a whole is so unusual 
and so complex, due to the number of defendants or the nature of the 
prosecution or otherwise, that it is unreasonable to expect adequate 
preparation within the" time limits; clause (iii) referred to unusually 
complex fact determinations by the grand jury or events beyond the 
control of the court or the government. Section 3162(b), which dealt 
with the dismissal sanction and permitted reprosecution in exceptional 
circumstances, provided that these did not include "general congestion 
of the court's docket, lack of diligent preparation or failure to obtain 
available witnesses," 

1974 House subcommittee bill, § 3161(h)(8) (p. 342). Made minor lan­
guage and punctuation changes in subparagraphs (A) and (B). Added 
subparagraph (C), providing that continuances not be granted under the 
subsection "because of general congestion of the court's calendar, lack 
of diligent preparation, or failure to obtain available witnesses." 

1974 House committee bill, § 3161(h)(8) (p. 342). Revised subpara­
graph (C) to make the prohibition apply to "general congestion of the 
court's calendar or lack of diligent preparation or failure to obtain 
available witnesses on the part of the attorney for the Government." 

Amended on House floor, 120 Congo Rec. 41788-89, to insert the 
comma after "calendar" in subparagraph (C). 

1974 act, § 3161(h)(8) (p. 377). 
Subparagraph (B) was amended in 1979. The House accepted the 

Senate provision without change. Clauses (ii) and (iii) of the subpara­
graph were reenacted, with amendments, and clause (iv) was added. 

ABA standard 2.3(c) provided for an exclusion for the period of 
delay resulting from a continuance granted at the request of or with the 
consent of the defendant; however, standard 1.3 stated that the court 
should grant a continuance only on a showing of good cause. ABA 
standard 2.3(d) provided for the exclusion of periods of delay resulting 
from continuances granted at the request of the prosecution if granted 
because of the unavailability of evidence material to the state's case, 
when the prosecutor has exercised due diligence and there is reason to 
believe the evidence will become available, or if the continuance is 
granted to allow additional preparation time which is justified because 
of the exceptional circumstances of the case. Standard 2.3(h) provided 
for the exclusion of "other periods of delay for good cause." Standard 
2.3(b) provided for the exclusion of "(t]he period of delay resulting 
from congestion of the trial docket when the congestion is attributable 
to exceptional circumstances." 

138 



18 U.S.c. § 3161(h)(8) 

Editor's note: Material bearing on continuances because of docket 
congestion should be considered in the light of the development of 
18 U.S.C. § 3174. 

Materials Addressed to Mikva Bill 

Prepared Statement of Representative Abner J. Mikva, 1971 Senate 
Hearings 128 

Any such fixed time for trial raises the question of how the time period shall 
be calculated. When does it begin? What days are counted and what days ex­
cluded? Section 3161 provides for a number of obvious exceptions, but there 
are undoubtedly others which are necessitated by variations in locale and prac­
tice. What seems fair and sensible in terms of the Northern District of Illinois 
with 13 judges sitting continuously may not be reasonable in Wyoming with its 
lone District Court judge. A way must be found to allow for unanticipated 
bona fide exceptions to the time limit, without creating so large a loophole as to 
deprive the time limit of its meaning and intent. For example, California im­
poses a time limit of 120 days, but the requirement may be waived by the de­
fendant. This opens the door to considerable pressure on the defendant to 
waive the time limit. depriving the speedy trial requirement of its stringency. 

Letter to Representative Mikva from Judge Walter E. Hoffman, Aug. 25, 
1970, at 1971 Senate Hearings 172 
The exclusionary periods under section 316l(b) are limited and not all-inclusive. 
When the Advisory Committee [on Federal Criminal Rules] attempted to enu­
merate the exclusions. we finally came to the conclusion that the "good cause" 
avoidance of specific time limitations was the best that we could do. 

Letter to Representative Mikva from Judge Walter E. Hoffman, Aug. 25, 
1970, at 1971 Senate Hearings 172 
Under section 3162(b) it is provided that a dismissal shall forever bar prosecu­
tion for the offense charged and for any other offense required to be joined. 
The Department of Justice has adequately demonstrated to the Advisory Com­
mittee [on Federal Criminal Rules] that such a proviso is too drastic and in ex­
ceptional cases. may result in a miscarriage of justice. In the run-of-mile* case 
there would not be too great a problem. but the "exceptional" case will be the 
one which will meet the public eye. It may be that the Department of Justice 
could furnish a list of these "exceptional" cases which could be added to the 
antitrust, securities, or tax law trials which are excluded under section 3163(b). 

• So in original. 
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Materials Addressed to Original Ervin Bill 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 35-36 
In Sections 3161(c)(6) and (7), we believe that it is desirable to eliminate the 
words "but in no event shall any such period of delay be excludable for any 
period in excess of seven days," These provisions are unclear, but they appear 
to have the effect of limiting continuances granted to either the defense or the 
prosecution to 7 days for purposes of extending the 60 day limitation period. 
We believe such a limitation of continuances is undesirable and inconsistent 
with the showing of good cause which might be made in certain cases. 

Unavailability of a key witness to either side for a specified period beyond 
the 7 days would be good cause for a continuance; yet to limit the extension of 
the 60 day period in this fashion would defeat the purpose of the continuance. 
The statute or the legislative history should make clear that open-ended con­
tinuances will not extend the 60 day period and that a substantial showing of 
good cause is required for any continuance by either side. But jud.icial control 
of continuances through the good cause requirement seems to us a better 
method of preventing abuses than the strict 7 day provision presently provided 
for. 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 36 
We suggest deletion of the last clause of Section 3163(b), which exempts from 
the speedy trial requirements cases under the anti-trust, securities, and tax laws 
of the United States. We think that the principle of exemptions for certain types 
of cases is wrong, These cases proposed for exemption are actually among the 
worst contributors to delay in the Federal courts and frequently drag on for 
years, impeding the trial of other cases. There is no reason why these anti-trust, 
securities, and tax cases cannot be tried promptly. In almost all such cases, the 
bringing of a criminal charge follows a long government investigation, involv­
ing extensive grand jury proceedings. The defendant also is well aware of the 
possibility of prosecution and has substantial time to prepare his case even 
before the formal institution of prosecution. No doubt more time for trial prepa­
ration may be required for some of these cases because of their complexity, but 
the continuance provisions of the Act can make allowance for such cases on an 
appropriate showing of good cause. A case-by-case approach to such problems 
is preferable to a blanket exemption for any class of cases. 

Testimony of Senator Charles H. Percy, 1971 Senate Hearings 68·69 
Section 3161(c)(6) allows a delay of the trial only if it is requesled 15 days 

prior to the trial. This provision strikes me as being somewhat unrealistic and 
arbitrary. Often, necessary delays will become obvious a week or even a few 
days before the trial. Certainly neither party should be forced to go to trial if 
not fully able and prepared, I would recommend that this section be amended 
so that for any good cause shown, and in the sound discretion of the court, a 
continuance may be granted at anytime prior to the trial. 
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"Supplement" to Testimony of Senator Charles H. Percy. 1971 Senate 
Hearings 72 

Section 3 I 63(b), line 23 [making the time limits inapplicable to antitrust, secu­
rities, and tax prosecutions], is too restrictive and should include complicated 
conspiracy cases, mail fraud cases, organized crime and narcotics cases. 

Testimony of Judge Albert Lee Stephens, Jr .• 1971 Senate Hearings 82· 
83 

Also, I am somewhat concerned with the provision on page 5 of the bill, line 
II, which requires the judge to set forth, in writing, in the record of the case 
his reasons for granting a continuance. And I submit that the rule which has 
been generally followed in connection with findings and conclusions of State 
court judges would be applicable and perhaps be better than this language. In 
other words, the Federal courts accept, as a finding in writing, a transcript of a 
proceeding wherein a judge, from the bench, has expressed his reasons, his find­
ings, and made a record of them that is later typed up. So, I would think that if 
he makes his findings in the record and they are available in writing as a tran­
script of the proceedings, it should be sufficient. We may have electronic re­
cording of testimony someday, and we do have it, or will have, with the magis­
trates now. So, I think we have to recognize that, and to force the judge with 
maybe 20 or 30 people or more before him in one morning to remember which 
ones he has granted a continuance to and for what reason is unduly taxing to 
the judge. 

Testimony of Judge Albert Lee Stephens, Jr .• 1971 Senate Hearings 86 
Senator ERVIN. And should there be some kind of escape even from that [a 

time limit longer than 60 days], say, where the case is continued beyond that 
period for the benefit of the defendant, or where the court finds that the con­
tinuance in a case is in the interest of justice? 

Judge STEPHENS. Yes. I think there are cases where the defendant is up 
against a very difficult time in which to put together his defense. He faces a 
rather formidable opponent with unlimited means at the opponent's disposal 
against him, and he may need much more time than that, so that if he asked for 
it he should get it. But I agree with the concept that it should be subject to an 
order of the court and that no automatic extension can be granted, or should 
be; and that there should be a big effort to prevent the case from getting stale, 
because the public interest is lost if the case gets very old. 

Prepared Statement of Assistant Attorney General William H. Rehnquist. 
1971 Senate Hearings 113 

Without attempting to be exhaustive, one of the principal problems that the 
United States Attorneys would face if the bill were enacted in its present form 
is an overwhelming number of demands for trial on the part of defendants for 
purely tactical reasons. Our present system of criminal justice presently depends 
on a substantial number of guilty pleas from defendants in order to keep abreast 
of the caseIoad of the courts. This is not an indictment of the system at all, for 
it has been generally recognized that guilty pleas, frequently entered as the 
result of agreement with the prosecution to reduce the offense charged, have an 
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entirely legitimate place in the administration of the criminal law. Though the 
percentage of guilty pleas has dropped in recent years, the vast majority of all 
convictions-indeed, 85 percent of the convictions in the federal system~-still 
result from plea rather than trial. [Footnote omitted.] The sudden imposition of 
a time limit which is both inflexible and extremely short may well lead to a 
substantial reduction in the number of guilty pleas, not because the defendant 
does not have every reason for pleading guilty, but because he may recognize 
that by demanding a trial, he may well be the beneficiary of the mandatory dis­
missal provided for under S. 895. If enough defendants took the opportunity to 
demand trial, even though under other circumstances they would have pleaded 
guilty, the dramatic increase in demand for judicial manpower would itself pre­
vent the prosecution and the judiciary, acting in the best of faith and with the 
greatest of diligence, from complying with the mandatory time limit. 

The specter of such a mass dismissal with prejudice of criminal charges is 
one which I am confident this Subcommittee, no less than the Department, 
would abhor. I would be less than honest, though, if I said that I felt that this 
possibility is one which should entirely prevent the imposition of any manda­
tory time limit followed by dismissal with prejudice. I think that such a prob­
ability or even a possibility, however, does counsel that adequate exceptions be 
made to the prescribed period of time to cover cases of manifest injustice­
along the lines suggested by Chief Judge Albert Lee Stephens of the Central 
District of California when he testified before this Committee; that the time 
limit ultimately determined upon be not unduly short; and that it be imposed in 
stages in order that the system may have a reasonable period of time to adjust 
to it on a graduated basis. I believe that Senator Percy's testimony before the 
Subcommittee suggested some sort of a staged imposition of the time limit, and 
the Department heartily concurs in this general approach. 

Testimony of Assistant Attorney General William H. Rehnquist, 1971 
Senate Hearings 120 
[Mr. BASK1R.] But a bill that approached the problem reasonably, slowly, with 
plenty of opportunity to prepare for the time limits, I suspect, would reduce the 
mandatory dismissal to a few isolated cases where it was proper. 

Mr. REHNQUIST. Well, it would reduce it to individual cases where it was 
proper, but the basic problem would remain although it would remain in more 
isolated cases, and that is that the prosecutor even though he moves with good 
faith and reasonable diligence may not be able by himself to comply with the 
provisions of the law. 

The Second Circuit Rule, for instance, I think was finally promulgated with 
an exemption for the case where there was not available judicial manpower to 
try the case. The draft bill here does not have such an exclusion. So that you 
would have a dismissal not because the prosecutor is sitting on his duff but be­
cause although he has tried other elements in the judicial process have not per­
formed properly. 

Mr. BASKIR. Of course in that particular case the penalty, which would be 
felt very severely by the prosecution, would also be felt by the court. The 
court's purpose is to see that justice is done, and if justice is not done, because 
of this arbitrary dismissal resulting from a breakdown of the judicial system, the 
sanction would be really operating on the court, and also of course on society 
which presumably has the same interest as the court in seeing that justice is 
done. 
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Testimony of Representative Abner J. Mikva, 1971 Senate Hearings 124 
The question of how the time period should be calculated is obviously a serious 
one. My proposal provides for a number of obvious exceptions. It does not pro­
vide for one, Mr. Chairman, which is in the Senate bill and which concerns me 
very much. It is an exception and that is one which practically allows the 
Court to waive the 60 days simply by filing a report. I am afraid that given the 
other problems the courts have, the courts would lean very heavily on that 
loophole and we would find that trials were not being sped up the way we 
hoped. 

I would prefer to rely on the provision that is common to both bills which 
says that if the court can't meet the 60-day schedule, it ought to notify the Con­
gress and put the monkey on our back where it belongs. 

If we aren't giving them enough judicial help, if there isn't enough court 
room space, or enough prosecutors or defense counsel available, that problem is 
rightfully Congress's and we ought to deal with it. And if they can't accom­
plish speedy trials because of those shortages, then I think we ought to be re­
sponsible. Other than that, I am unable to see the need for any kind of blanket 
loophole to be given to the courts to avoid the 60 day limitation. 

Under my proposal, I do allow the prosecution one additional 60-day delay 
for good cause shown. Obviously, there is no absolutely certain date that we 
know is the right one. Weare all groping for something that will speed up the 
present inordinate delays. 

"Additional Amendments to S. 895," Appendix A to Prepared Statement 
of Daniel J. Freed, 1971 Senate Hearings 148 
On page 4, subsections (6) and (7): 

The language following "good cause" in each of these subsections needs 
clarification. First, it is inconsistent with subsection (8) on page S, which seems 
designed to override the "but in no event" language in (6) and (7). Second, how 
can an arbitrary restriction to 7 days be sustained in situations where the con­
tinuance is based, for example, on serious illness of a defendant or a witness? 

Amendments Offered by Senator Strom Thurmond, 117 Congo Rec.34142 
(Sept. 30, 1971) 

On page 3, after line 22, insert the following: 

"(3) Any period of delay resulting from congestion of the trial 
docket when the congestion is attributable to exceptional circum­
stances." . 

Remarks of Senator Strom Thurmond, 117 Congo Rec. 34141 (Sept. 30, 
1971) 

This new exclusion does not attempt to excuse delays arising out of chronic 
congestion, but is designed to accommodate delays caused by certain unique, 
nonrecurring events such as riots or other mass public disorders. 
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Amendments Offered by Senator Strom Thurmond, 117 Con~:. Rec. 34142 
(Sept. 30, 1971) 

On page 4, line 16, immediately after "of', insert a comma and the following: 
"or with the consent of,". 

On page 4, line 20, immediately after the period, add the following: "A de­
fendant without counsel shall not be deemed to have consented to a continu­
ance unless he has been advised by the court of his right to a speedy trial and 
of the effect of his consent.". 

Comments on S. 895 in Letter to Senator Ervin from Assist:ant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
255 

Proposed section 3161(c)(6) exempts from the 60-day limitation up to seven 
days of any continuance granted at the request of the defense which is made 
more than 15 days prior to the date set for trial. The provision would permit a 
defendant to obtain a 30-day continuance but 23 days of that continuance 
would not be excludable from the 60-day limitation. This would permit a de­
fendant to request a continuance which would carry him beyond the 60-day 
limitation and thereafter move for dismissal of the case against him. Of course, 
this would be an unjust result. 

The wording of section 3161 (c )(7) is equally in need of revision. This provi­
sion allows the Governor [sic] to request a continuance for good cause on terms 
similar to those under which a request can be made by the defense. It would 
seem that the proviso contained in this section and the immediately preceding 
section that only seven days of any continuance granted are exc:ludable from 
the 6O-day limitation contradicts the required showing of good cause. If there is 
good cause for the continuance, then it is not reasonable to grant only a seven­
day exclusion. We suggest that if there is good cause for a continuance, then 
the entire period of delay should be excludable. 

Proposed section 3161(c)(8) exempts entirely from the 60-day limitation any 
continuance granted at the request of either side upon a finding by the court in 
writing that the ends of justice cannot be met unless the continuance is granted. 
The exact relationship of this provision to section 3161(c)(6) and (7) is not 
clear. It may be implied that the test of "the ends of justice cannot be met" is 
different from the test of "showing of good cause." What the difference is, if 
any, has not been set forth with certainty. Nor is it certain whether either side 
may make a motion for a continuance under this paragraph before making a 
motion for continuance under paragraphs (6) and (7). Hence, we question the 
utility and necessity for this provision. 

Certain criticisms can be advanced generally with regard to all of the 
exempting provisions contained in section 3161 (c). No provision is made by the 
statute for the court to grant a continuance sua sponte. By failing to make a 
provision for the court sua sponte to grant a continuance, the statute infringes 
upon the inherent powers of the court to control its own calendar. Nor is any 
provision made for the Government to appeal an erroneous ruling of the court 
dismissing a case with prejudice. 
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Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
256 

It is also noted under Section 3163(b), the time limitations do not apply to 
offenses filed under the antitrust, securities, or tax laws of the United States. 
This could conceivably raise equal protection problems resulting in constitu­
tional attack. In addition, if specification is desirable, the exemption would not 
be inclusive enough. Organized crime cases, for instance take as much time in 
preparation and investigation as antitrust, securities or tax cases. Hence, we sug­
gest that rather than attempting to specify the particular statute to which an 
exemption is to be applied, there be a general provision exempting cases of ex­
traordinary complexity, regardless of the statute under which they arise. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General WiI· 
Iiam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 261·63 

[§ 316l](e) If the trial of the defendant has not commenced within 150 days 
from the date of his arraignment, subject to the provisions of section 3162, the 
court shall enter such orders as will insure that defendant will be brought to 
trial within the period of 180 days after his arraignment, subject to the provi­
sions of section 3162. The court may not grant a continuance on motion of the 
defendant or of the prosecution after 150 days from the date of the arraignment 
subject to the provisions of section 3162, unless necessitated by the actual phys­
ical inability of the defendant, or his counsel, or the prosecutor, or any material 
witness of either the prosecution or the defendant to appear at trial because of 
illness or medical disability, or by exceptional circumstances under subsection 
(a)(lO) of section 3162. 

[§ 3I 62](a) The following periods of delay shall be excluded in computing the 
time within which the trial of any offense must commence: 

(2) Any period of delay resulting from a continuance granted at the request 
of a defendant or his counsel, the prosecutor, or the court on its own motion 
upon a finding by the judge of good cause. 

(6) The period during which the defendant is without counsel for reasons 
other than the failure of the court to provide counsel for an indigent defend­
ant or the insistence of the defendant on proceeding without counseL 

(7) The period of delay resulting from a continuance granted on stipulation 
of the parties. Such continuances may be granted for periods not to exceed 
60 days. 

(10) Any period of delay caused by exceptional circumstances such as but 
not limited to the death or other incapacity of the judge assigned to the case, 
intimidation of witnesses, acts of God and national emergency. 
(b) On the 180th day of the time period provided for in subsection (c) of sec­

tion 3161, the court may extend the time limitations of section 3161 on motion 
of the defendant, or his counsel, or of the prosecution, subject to subsection 
(a)(2) of this section. 
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[§ 3I 63](h) This chapter shall not apply to any cases where the Attorney 
General of the United States certifies to the court within 30 days after arraign­
ment that the case is one of extraordinary complexity. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 257-60 

Section 3161(e) adds a provision to S. 895 that we think is very desirable. 
This section initially instructs the court to take appropriate action to insure that 
trial commences within 180 days if in fact the trial does not commence within 
150 days, because of factors such as court congestion. Such action might be the 
setting of the trial as the next case on the docket, or assigning the case to an­
other judge for immediate trial. Additionally, this section contains a provision 
that would preclude the granting of a continuance on motion of the defendant 
or of the prosecution after 150 days from the arraignment. The e:xception to 
this clause would be cases where there was the actual physical inability of 
either a material witness, the defendant or his counsel, or the prosecutor to 
attend the trial because of illness or disability, or where there were exceptional 
circumstances, as described in our new section 3162(a)(IO) infra, such as a na­
tional emergency. In both instances, the provision speaks of 150 days from the 
arraignment date "subject to" the various periods of delay which can be ex­
cluded under the bilI, which will be described below. This provision, of course, 
does not preclude the court from granting a continuance on its own motion in 
order to arrange its calendar so that the trial may be commenced within 180 
days. 

Section 3 I 62(a)(2) deals with the overall problem of delay caused by continu­
ances granted to the defense or prosecution, or on the court's own motion. We 
have alluded above to the undesirability of the ostensible dichotomy in S. 895 
as to continuances granted for "good cause" or so that the "ends of justice" 
may be met, and the provisions excluding only seven days in some instances. 
Our provision allows the court to grant a continuance for good cause at the 
request of the defense, the prosecution, or on motion of the court. Good cause 
is presently the standard used by the federal courts in granting continuances, 
and we feel it is preferable to retain this standard so as not to introduce confu­
sion into the law. 

Section 3162(a)(6), excluding the period of delay where the defendant is 
without counsel, has also been adopted from the Second Circuit Rule. This pro­
vision will insure that the delay caused by the defendant's lack of diligence or 
deliberate dilatory tactics in securing or changing counsel should not work to 
his advantage. 

Section 3162(a)(7) provides for the exclusion of delay caused by continuances 
granted on stipulation of the parties. Such a continuance could only be granted 
for a period not to exceed 60 days. This provision protects the frequent desire 
of defendants to cooperate with law enforcement officials, for example, in bar­
gaining for pleas for lesser offenses. 

Section 3162(a)(IO) allows exclusion of periods of delay caused by exception­
al circumstances. This provision was also adapted from the Second Circuit 
Rule. The types of exceptional circumstances which this provision envisions are 
those which are obviously unforeseen, and cause the trial preparation or the 
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trial itself to be delayed. Without attempting to be exhaustive, we have listed as 
examples in the provision the death or other incapacity (e.g., illness, etc.) of the 
trial judge, intimidation of witnesses, acts of God, or other emergencies. Delays 
resulting either from the inadequacy of trial preparation by either party or from 
court congestion would not be excludable under this section. 

Clarifying a minor technical problem in S. 895, section 3 I 62(b) permits the 
court under very limited circumstances to extend the time period. On the 180th 
day, a valid reason may exist for continuing a trial, but at that point, there is no 
time period from which the delay can be excluded, since the 180 days have run. 
Technically, therefore, if there were a reason for the defense or prosecution to 
have a continuance granted, no exclusion could be allowed. Thus, in this limit­
ed situation, i.e., the 180th day, the court could upon motion of the defendant 
or prosecution extend the time period to cover the continuance delay. 

As I mentioned above, we think that the provision of S. 895, exempting anti­
trust, securities and tax cases from the time limits is an undesirable approach to 
the problem of complex cases. We believe that the purpose of the bill would be 
better served by exempting cases of extraordinary complexity certified by the 
Attorney General, as provided for in new section 3163(h). The enumeration of 
specific statutes to which the time limits should not apply is, we think, an un­
necessarily Procrustean approach which would result in the exclusion of some 
cases not in fact too complex to prepare and the inclusion of some cases which 
were. By providing that the certification by the Attorney General must be 
made within 30 days after arraignment, the section precludes a possible prose­
cutorial abuse of this provision, I:e., where certification would be used as a Jast­
minute maneuver on the part of a prosecutor where he could not meet the 180­
day limit. 

Letter to Lawrence M. Baskir, Chief Counsel, Subcommittee on Constitu­
tional Rights, Senate Committee on the Judiciary, from Bruce D. Beau­
din, Apr. 6, 1970, Commenting on Draft of Original Ervin Bill, 1971 
Senate Hearings 162 

§ 3161 (b) 6 and 7 contain seven-day limits on excludable time upon continu­
ances sought by defense or the U.S. Attorney. It seems that if for good reason 
there is clear consent by both parties, this is an unnecessarily restrictive posi· 
tion. I would extend the time to at least 30 days. 

Letter to Senator Ervin from Judge George L. Hart, Jr., June 22, 1970, 
at 1971 Senate Hearings 170·71 

Section 3161(c)(6), (7), and (8) would take care of most, if not all, justifiable 
delays that I can conceive of, if properly interpreted,'" I suggest that this Sec· 
tion may result in a flood of appeals to [sic] both defendants and U.S. Attorneys 
where they disagree with the Judge's ruling on the delay. The instances are 
myriad where a Court in various cases will have to make a finding that a con· 
tinuance should or should not be granted to meet the ends of justice. Every 
such ruling will present a possible appeal by either the defendant or the Gov­
ernment. I do not know whether there is any way to lessen these appellate pos­
sibilities by re-wording or not. 

·Punctuation so in original. Probably should be a period. 
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Some idea of the problems that will arise are illustrated by a case which was 
re-assigned to me two days ago from another Judge who became ill. This is the 
case of United States v. Daniel Brewster, Cyrus 1: Anderson and Spiegel, Inc. The 
indictment in this case was returned on December I, 1969. On December 9, 
1969, defendant Anderson failed to appear for arraignment and a bench warrant 
was issued, On December 12, 1969, the Government requested a I-month con­
tinuance for arraignment of Brewster because he was in a hospital in Ireland. 
The other 2 defendants were arraigned. The defendants Anderson and Spiegel 
at this time requested 120 days to file written motions and were given until 
March 2, 1970 to file such motions. 

On January 12, 1970, the arraignment of Brewster was continued indefinitely 
to permit the Government to make necessary physical examinalions, Brewster 
still being in an Irish hospital. On February 24, 1970, Doctors reports on Brew­
ster were filed. Defendant's motion for indefinite postponement of arraignment 
until his physical condition improved was granted. Motion of defendants An­
derson and Spiegel for continuance of trial date until defendant Brewster was 
able to participate-denied. Motion for defendants Anderson and Spiegel for an 
additional 30 days from March 2, 1970-granted. Motion of Government to 
have defendant Brewster moved to United States for additional examination­
granted. 

May 6, 1970, Counsel for defendant Brewster reported he was in Johns Hop­
kins Hospital with no medical change and setting of a firm trial date-contin­
ued until September, 1970. Time for defendants Anderson and Spiegel to file 
motions extended to May 20, 1970. Time for defendant Brewster to file motions 
extended indefinitely. 

May 18, 1970-By this time some half-dozen motions filed on behalf of An­
derson and Spiegel-Government given until June 24, 1970 to respond to mo­
tions and to file motions. Defendants Anderson and Spiegel to reply to Govern­
ment's motions by July 15 and hearings on motions set for July 27. 

May 25, 1970-Defendant Brewster arraigned. Defendant Brewster given 
until August I, 1970 to file motions and the Government to reply by October I, 
1970. Trial date was set tentatively for November, 1970 

It will appear from the above that the Trial Court would have had to have 
made a great number of findings under 3161(c)(8) to date in this case had 
S. 3936 been the Law. I am sure that you can see that this would have required 
considerable amount of a Judge's time, 

Now that the case has been assigned to me because of the illness of the previ­
ous Judge, although I will try to hold a November, 1970 trial date, in view of 
certain motions to produce, etc., that have been filed in the case, I can foresee 
that there will be much further delay before this Court can force this case to 
trial. 

Letter to Senator Ervin from Judge Edwin M. Stanley, Sept. 23, 1970, at 
1971 Senate Hearings 197 

I would like to see conspiracies added to the list of exempt cases under 
§ 3163(b). These cases are usually protracted, and it is not uncommon to take 
from one to two weeks to try them. 
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Letter to Senator Ervin from Robert G. Polack, Oct. 8, 1970, at 1971 
Senate Hearings 177 
I am at a loss to understand why there should be an exception in Section 
3163(b) (Lines 16 and 17, Page 7) of defendants charged with offenses filed 
under the antitrust, securities, or tax laws. It would seem to me that anyone 
charged with such offenses should be entitled to the same privileges as those 
charged with other types of offenses. 

Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 178 

(2) Related to the above observation [that a 60-day limit is too restrictive] I 
would suggest that were the 60 day time period adopted we might justifiably 
fear that the bill's extension provision (Sec. 3161(c)(S)) would become the rule 
rather than as intended, the exception. Assuming such a circumstance we would 
in effect be bringing about that intended to be alleviated by the bill-i.e., an 
additional burden on our criminal law system occasioned by additional hearings 
and demands on the ingenuity to dream up excuses for delay. 

(3) Related to Sec. 3161(c)(8). the "ends of justice" continuance provision, it 
should be anticipated that this provision might be used as a complete and total 
escape from the provisions of the bill. Assuming, as suggested in No. 1 above, 
that the initial time period be enlarged this provision would become less neces­
sary and should accordingly become less available. To this end I would specifi­
cally suggest thought be given to incorporating in this "ends of justice" con­
tinuance provision a self-imposed time limit of 30 days for such continuances, 
further providing that each subsequent continuance be given only for a period 
of 30 days, at which time a reconsideration and additional findings by the court 
would be required. 

(4) In obtaining a Sec. 3161(c )(8) "ends of justice" continuance, it should be 
required that the court set forth specific findings or reasons for granting the 
continuance-i.e., the pendency of another case which might render this trial 
moot, the pendency of a related and controlling ruling in the Appellate or U.S. 
Supreme Court, or possibly the pendency of other cases involving the same de­
fendant which could effect [sic] the possibility of trial. Having set forth such 
findings in writing, assuming either the prosecution or the defense disagree they 
should be permitted an expeditious appeal solely addressed to this issue and to 
the extent possible not encumbered by some of the formal procedures and 
delays inwoven in the appellate process. 

Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 178 
I believe the bill could be more specific in emphasizing that once a trial date 
has been set it should not and cannot be continued without the agreement of 
the judge, prosecutor and defense attorney, and then only if and when that 
agreement is reached a reasonable time prior to the date set for the trial-i.e., 
one week. I fully agree that trial delays and procrastinations are generally 
caused by the attorneys involved in a case. Unfortunately the optimistic antici­
pation of obtaining a continuance becomes the accepted way of practice. Thus, 
only legislation such as contemplated in S. 3936 will and can effect the neces­
sary change in this attitude. 
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Letter to Senator Ervin from Barbara Allen Bowman, Nov. 30, 1970, at 
1971 Senate Hearings 163 

Also in the opening paragraph [of section 3161(a)] is the provision for trial 
setting at first appearance. One of the major causes for delay is the crowded 
schedules of some defense attorneys. Perhaps, the bill should provide that if the 
defense attorney cannot be reasonably ready for trial within the sixty day 
period, that other counsel be appointed, if the client is indigent, or in the case 
of retained counsel that the client be directed to seek other counsel and report 
back to the court within a given period. 

Letter to Senator Ervin from Barbara Allen Bowman, Nov. 30, 1970, at 
1971 Senate Hearings 163 
3161(c)(8) seems to me too great an escape valve. I think some provisions [sic] 
should be made for review of the court's written reasons for granting the con­
tinuance. For example, "If such continuances have been granted and on appeal 
after conviction the defendant raises denial of speedy trial, any continuance 
granted for reasons not deemed sufficient by the appellate court shall be count­
ed prejudicial delay in passing on the speedy trial claim." 

Letter to Senator Ervin from Laurence H. Tribe, Dec. 2, 1970, at 1971 
Senate Hearings 200 
[I]t may not be realistic to adhere to a sixty day standard limit between arrest, 
indictment or information and actual trial date. The danger in positing such a 
laudable, though possibly unattainable, goal is that continuances will become 
the rule rather than the exception and that the numerical limit will lose any 
effective meaning. If judges routinely granted such continuances, the statute 
might not provide any effective change from the present lengthy trial delays. 
The statute's requirement that the Court consider the interest of the defendant 
and the public and "set forth in writing in the record of the case its reason for 
granting such continuance," could not effectively limit routine continuances 
when they were necessary as a matter of course. Consequently, it would seem 
more practical to follow the Crime Commission's recommendation of a four 
month standard, rather than sixty days, between arrest and trial. 

Letter to Senator Ervin from Judge Tim Murphy, Jan. 18, 1971, at 1971 
Senate Hearings 185 
A rather common technique by the sophisticated criminal also is to retain a 
lawyer engaged in a protracted trial, thus guaranteeing long continuances. This 
has occurred recently in trials in the District of Columbia, and I have been told 
that it is a common tactic in the so-called "political trials" to hire certain law­
yers who are always engaged elsewhere. 

The argument that a person has the right to counsel of their own choosing 
when retained can cause serious difficulties. Your bill should provide that re­
tained counsel will not be permitted to enter appearances unless they certify 
that they will be available for trial within the trial limit. I have never felt that 
the right to counsel means the right to have counsel of one's own choosing 
who cannot be available for calendaring of cases for trial. 

150 



18 U.S.C § 3161(h)(8) 

Letter to Senator Ervin from Judge Albert Lee Stephens, Jr., Mar. 4, 
1971, at 1971 Senate Hearings 198 

The next point I would like to make is that many federal offenses are of an 
extremely serious nature, particularly in the field of narcotics and postal robber­
ies where long mandatory minimum sentences are prescribed by law. In our 
district witnesses have been killed to prevent a successful prosecution. Govern­
ment witnesses in narcotics prosecutions are likely to be unstable and also more 
concerned with their own safety than with the fate of the accused. They are 
tempted to absent themselves and this temptation is particularly strong if the 
case might be dismissed because of only a slight delay. You provide exceptions 
based upon a judicial finding that the ends of justice cannot otherwise be met. 
Such a finding must, of course, be based upon a sufficient showing and credible 
evidence. No one quarrels with this principle but such evidence may only be 
available at the expense of exposing a key witness or informer. These are seri­
ous considerations. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 44 
Sanctions alone are not necessarily sufficient to commit the system to speedy 

trial. There will not be dramatic movement toward speedy trial unless both the 
courts and the prosecutor's office are covered by the time limits. This is not the 
case in most of the time limits schemes examined by the committee. Cases in 
point are the Second Circuit rule and the statute recently adopted in New 
York. In both, time limits plus a dismissal sanction have been adopted, but the 
sanction applies only where the prosecutor is not ready for trial within the time 
limits. The "ready rule" means that even if the prosecution is prepared to go to 
trial but the court is so congested that it cannot provide a judge to hear the 
pretrial motions or the trial itself, the sanction cannot be applied. The effect of 
this provision is to allow court congestion to nullify the speedy trial rules. 
Other speedy trial plans allow for suspension of the time limits and sanctions 
for "good cause". This has also been interpreted to excuse court congestion. 
S. 895 is drafted in such a way as to avoid these pitfalls. Under the bill as re­
ported by the committee the dismissal sanction applies even if there is court 
congestion, for that is the very problem the bill is designed to address. 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 36, 45 
According to Whitney North Seymour, Jr., U.S. Attorney for the southern 

district of New York, perhaps the busiest U.S. district in the country, prosecu­
tors in his office are ready for trial within 60 days of arrest in all "short trial" 
cases. These cases comprising "the overwhelming bulk of cases" in his district, 
are defined as cases which can be tried within 3 court days. Because of this and 
other evidence, the committee has reached the conclusion that the goal of 
speedy trial is to reduce the period between arrest and the commencement of 
trial to 60 days in the typical Federal criminal prosecution. The purpose of 
S. 895 is to achieve that goal within 3 years of enactment. 

... In the Southern District of New York, also one of the six or seven busi­
est Federal districts, the U.S. prosecutor is ready for trial within 60 days of 
arrest in the typical criminal case-the type intended to be covered by S. 895. 

151 



18 U.S.c. § 3161(h)(8) 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 52·54 
"ENDS OF JUSTICE" CONTIl'iUANCE.-Subparagraph 3161(c)(8) is the heart of 

the speedy trial scheme created by S. 895. It allows for the necessary flexibility 
to make 6O-day trials a realistic goal within 3 years of enactment. 

The provision represents considerable revision by the committee. The origi­
nal provisions of S. 895 dealing with general continuances, 3161(c)(6), (7) and 
(8) set a dual standard for continuances-in some cases continuances would 
have been permitted for "good cause" and in some cases to meet the "ends of 
justice." The original provisions also only allowed 7-day continuances for 
"good cause." The Department of Justice as well as many other commentators 
and witnesses found the provisions unnecessarily complicated and confusing. 
Therefore the committee consolidated all of the continuance provisions into one 
provision, 3161(c)(8) of the bill as reported. 

The new provision eliminates the words "good cause" and simply adopts the 
stiffer "ends of justice" standard-a standard which was used in the original bill 
for those situations which could not fall within the "good cause" continuance 
provisions. "Ends of justice" is the standard found in section 3651 of title 18 of 
the United States Code in reference to suspension of sentence and the granting 
of probation. In essence, the new provision allows a judge to grant a continu­
ance only where he finds that the "ends of justice and the best interest of the 
public as well as the defendant would be served thereby." This means that in 
each case where a continuance is requested, and the factual situation does not 
fall within 3161(c)(l) through (7), the judge must determine before granting the 
continuance that society'S interest in meeting the "ends of justice" outweighs 
the interest of the defendant and of society in achieving speedy trial. Further­
more the judge must set out in writing his reasons for believing that in granting 
the continuance he strikes the proper balance between these two societal inter­
ests. 

Although it is intended that continuances under 3161(c)(8) should be given 
only in unusual cases, it is anticipated that the provision will be necessary in 
many protracted and complicated Federal prosecutions, that is antitrust cases, 
and complicated organized crime conspiracy cases. However, the committee 
has rejected a blanket exception for these cases and opted for a case-by-case 
approach (see p. -). Each time such a continuance is granted in a complicated 
case the judge will still have to weigh the right of society and the defendant to 
a spec:dy trial against the "ends of justice". For example, although a case like 
the alleged conspiracy involving the so-called "Watergate case" might normally 
be subject to a continuance under this provision because of its complexity, soci­
ety's interest in a speedy trial because of the then upcoming election might 
have outweighed that consideration. Of course, another option open to the 
judge in that case, were S. 895 the law, would have been to sever the burglary 
charges from the conspiracy case, and of course a continuance would not have 
been appropriate in the simple burglary case. 

There are several fairly objective factors that a judge might consider in de­
termining whether to grant a continuance under this provision because of the 
complicated nature of the case. None of these factors alone should be sufficient 
to grant a continuance. A judge might attempt to determine through confer­
ences with defense and government counsel the number of days of trial which 
will be required to present the evidence in the case. For example, in the South­
ern District of New York, the U.S. attorney is ready for trial within 60 days of 
arrest for all "short trial" cases-cases which will take less than 3 days to try. 
Such a fairly reasonable rule of thumb might be used under section 3161(c)(8). 
A continuance would be more appropriate in a case which is likely :0 take 
more than 3 days to try than in one which will take less than 3 days. 
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Another fairly objective indicator of case complexity is the weighted case­
load. This is a formula which has been used by the Federal judiciary to meas­
ure the complexity of cases for the purpose of determining the true workload 
for each district so that Congress can know when a new judgeship should be 
created. The formula is based on a periodic time study by the Federal Judicial 
Center which analyzes the actual amount of time spent on different kinds of 
cases. A new index was completed in May of 1971. [Footnote omitted.] It 
would be very appropriate to grant continuances under section 3161(c)(8) for a 
bribery case which has a weighted caseload index of 5.94, while in the typical 
auto theft case where the index is only .63, a continuance based on complexity 
would not be appropriate. 

Another situation in which a continuance under this provision would be ap­
propriate would be where there is a complicated factual determination to be 
made in a pretrial hearing. For example, in a very simple narcotics case there 
may be serious search and seizure questions raised by a wiretap. The more com­
plicated the evidence presented in such a hearing, the more appropriate it 
would be for a judge to continue the case sua sponte to analyze the facts sur­
rounding the contested search. 

A third situation in which a continuance would be clearly appropriate is 
where continuation in the proceedings would either be impossible or a miscar­
riage of justice; for example, where the judge trying the case is ill, defense 
counselor defendant is ill, or the court allows defense counsel to resign from 
the case or removes counsel. 

Continuances under this provision might also be allowed in a case involving 
continuing criminal activity, such as an organized crime or internal security 
conspiracy in which the prosecution has no real choice in commencing pros­
ecution because the police have decided to arrest the defendant for the purpose 
of stopping the criminal activity. In most other cases, the continuance provision 
should not be used to give the prosecution time to gather evidence because the 
Government should not initiate prosecution until it is ready to move fairly rap­
idly to trial. 

However, as a general matter the committee intends that, except for the 
above situations, this provision should be rarely used. Furthermore, even the 
above situations should be handled on a case-by-case basis with the court stat­
ing in writing the reasons why it believes that granting the continuance strikes 
the proper balance between the ends of justice on the one hand and the interest 
of society and the interest of the defendant in a speedy trial on the other. 

It is assumed that the denial of a continuance under this subsection or any 
part of 3161(c) would not be appealable as an interlocutory matter. However, 
the question of the improper granting or denial of a continuance would be a 
proper question for review on the granting of a motion to dismiss under section 
3162 of the act or on review of a conviction after such motion was denied. This 
provision is, however, not intended to give the prosecution any right to appeal 
that it does not already enjoy under the Criminal Appeals Act. 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 55-56 
The commentary in the draft report about eliminating the exclusion 

in the bill for antitrust, securities, and tax cases was virtually identical 
to the commentary at page 44 of the 1974 Senate committee report, set 
forth below (p. 163). 
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1972 Draft Senate Committee Report, at 1973 Senate Hearings 57 
The whole District plans section has been altered considerably from the pro­

vision as it appeared in S. 895 as introduced. For example the original provi­
sion permitted extensions of time for a district to prepare for the imposition of 
the 60-day time limits and allowing [sic] for a suspension of section 3163, the 
sanctions provision, if a district was unable to comply with the provision. * The 
committee dropped both the extension and the exemption provision because of 
testimony before the Subcommittee on Constitutional Rights that these provi­
sions would be used as a loophole by some districts to avoid application of the 
time limits. In the place of the extension and suspension provisions the commit­
tee adopted section 3164 on interim limits and section 3161(b)(I)(B) which 
delays the imposition of the 60-day time limits until 3 years after enactment. 
Furthermore any unforeseen emergency which might call for a suspension of 
the speedy trial time limits would certainly fall within the "ends of justice" 
continuance provision, 3161(c)(8). 

Memorandum Explaining Differences Between S. 754 and S. 895, Ac­

companying Remarks of Senator Ervin on Introducing S. 754, 119 Congo 

Rec. 3267 (Feb. 5, 1973) 

Section 3163 of S. 895 had provided a blanket exemption from the time limits 

for certain complex cases such as antitrust cases and organized crime conspir­
acy cases. The Subcommittee dropped that provision as a result of criticism by 
several witnesses who suggested that the provision would be abused. However, 
complicated cases would still be subject to much more lenient time limits be­
cause unusual complexity would be the grounds for a continuance under sub­
section 3161(c)(8). Therefore, under the new provision complicated cases would 
be exempted from the time limits on a case-by-case basis rather than under a 
blanket exemption. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 169 

The following new paragraph was suggested: 

(B) The factors, among others. which a judge shall consider in determining 
whether to grant a continuance under subparagraph (A) of this paragraph in 
any case are as follows: 

(i) the number of days of trial which will likely be required to present 
the evidence in such case; 

(ii) the complexity of the case; 
(iii) the complexity of the factual determinations to be made in a pretrial 

hearing in such case; 
(iv) whether the failure to grant such a continuance in the proceedings 

would be likely to make a continuation of such proceeding impossible, or 
to result in a miscarriage of justice, such as where the judge trying the case 
is ill or unable to continue, defense counselor defendant is ill, or the de­
fense counsel has been permitted by the court to resign from the case, or 
the court has removed counsel from the case; and 

·50 in original. Not an accurate description of S. 895. 
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(v) whether the case involves a continuing criminal activity, such as an 
organized crime or internal security conspiracy, in which law enforcement 
officers felt compelled to arrest the defendant for the purpose of stopping 
the criminal activity. 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 165 

Under S. 754, as now drafted, the provisions of the bill provide for exclusion 
from the sixty day period, time resulting from a continuance based on the "ends 
of justice and the best interest of the public as well as the defendant ... * *" 
[§ 316 I (c)(8)].* 

This amendment would explicitly define the test for granting the continuance 
to include, but not be limited to, the sorts of examples set out in the draft Com­
mittee Report . . . . 

It can be argued that the biII ought to give the courts the maximum degree of 
guidance in determining the meaning of this key concept. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 114 
[So 754] omits any provision for special consideration of complex cases. In the 
memorandum accompanying S. 754, the subcommittee stated that the complex 
case exemption of S. 895 was deleted because several witnesses suggested to 
the subcommittee that a blanket exemption would be abused and that S. 754 
would cure this defect by providing for continuance in cases of unusual com­
plexity. Proposed section 3161(c)(8) in S. 754 permits a court to grant continu­
ances that serve "the ends of justice and the best interest of the public and the 
defendant." But how could a court ever have a rational basis for finding, as it 
must, that a continuance at the request of the Government would serve "the 
best interest of * * * the defendant,"t since expiration of the mandatory time 
limit would lead to dismissal of the charges against him? Conversely, the same 
test strongly favors the granting of virtually every defense motion for a con­
tinuance. 

Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 115 

If a judge becomes seriously ill and continues the case on his own motion 
beyond the time limit, and forgets or is prevented by a terminal illness to state 
for the record his findings that the continuance was warranted under the terms 
of the bill, dismissal of the case would be mandatory. 

"Ellipsis and brackets in original. 

tElIipsis in original. 
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Testimony of Deputy Attorney General Joseph T. Sneed, 1973 Senate 
Hearings 123, 125 

[Senator HRllSKA.] Now, Dean, you have indicated that there is difficulty 
with that language because it would be hard for the court to have a rational 
basis for finding that the "ends of justice and the best interest of the public as 
well as the defendant would be served thereby." It is noted that that phrase is 
connected with conjunctives and not disjunctives. Would that subsection be 
helped or hurt by putting "ors" in there instead of "ands" at the proper places: 

Mr. SNEED. I think it would be helped, sir. 
Senator HRUSKA. Would it then be subject to the objection by those who 

were heard to say before and who I believe will be heard to say it again, that it 
is a blanket exemption and therefore they don't want it? Do you think there is 
that likelihood? 

Mr. SNEED. That likelihood may well exist. 
Senator HRUSKA. It seems that when one says that any period of delay will 

not be counted toward the proscribed* time limitation in the interest of the 
ends of justice, that opens a big doorway, doesn't it? The way the bill now 
reads it has to be that the ends of justice, the best interest of the public and the 
best interest of the defendant are all served thereby. 

Now, the best interest of the defendant would not necessarily be the best in­
terest of the public or the ends of justice. The defendant's interest is to get out 
of the toils of the law. 

Mr. SNEED. I think that is correct, and Mr. Thompson could comment on 
that more pithily than I can. 

Senator HRUSKA. Dean Sneed, on its face this bill makes no provision for the 
exclusion from the 60-day rule of complex cases. 

Mr. SNEED. That is correct. 
Senator HRUSKA. We know there are complex cases, antitrust cases, tax 

cases, organized crime cases, conspiracy cases. Section 3161(c)(8) does make 
some effort, apparently, to carve out an exemption, but in its present form, as I 
have already indicated, I wouldn't have much faith in it. To clarify it would 
probably risk the objection of people who don't want a blanket exemption. 

However, is there some way of adding language and outlining factors that 
belong in complex cases or specifying the nature of the case that could be draft­
ed into this legislation which would be helpful to insure that a complex case is 
given extra consideration over a relatively simple case? 

Mr. SNEED. Senator, I am not at all certain that it can be done. My legisla­
tive drafting instinct tells me it would be an extremely difficult thing to do. 
There is always one way out of the problem, and that is to make provision in 
the law for such cases to be subjected to judicial determination as to whether 
or not they should be excepted. 

But legislation attempting to identify the full range of complex cases, I think, 
would be a drafting nightmare. 

Testimony of U.S. Attorney James R. Thompson on Behalf of the Depart· 
ment of Justice, 1973 Senate Hearings 130-31 

[Mr. GITENSTEIN.) On this complexity question, what would you define as a 
complex case? Would you use the criteria of the projected length of trial? If a 

*So in original. Probably should be "prescribed." 
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case would take more than 3 days to try, would you consider that a complex 
case? This is the criteria followed by the U.S. Attorney for the Southern Dis­
trict of New York. 

Mr. THOMPSON. I am not sure that that is a satisfactory criterion, because the 
complexity of the case may not be apparent on the face and the complexity of 
the case may not have anything to do with how long it takes to try. For exam­
ple, a case may become complex because of pretrial motion and it is the pretrial 
preparation which makes it complex. When it gets to trial it turns out to be 
shorter, because of the pretrial motions and pretrial preparation, than anybody 
thought. 

Mr. GITENSTEIN. If you loosened up exclusions for pretrial motions in the 
bill to address that problem, that would take care of that one factor; wouldn't 
it? 

Mr. THOMPSON. It might take care of that one factor, but other factors would 
arise. I don't think you can label complex cases. We had a Dyer Act case that 
took 10 or 12 days. It was a complex Dyer Act case involving a car that had 
been stolen, and parts of it were put on another car that had legitimately been 
claimed. Murder was committed during the course of that Dyer Act 
crime.... 

I am not at all sure you couldn't make exceptions for complex cases and then 
list a number of factors which a judge could take into account in determining 
whether or not a case was complex, perhaps even a provision for certification 
by the processing· authority. Judges are creative and imaginative, and I don't 
think that they are unable to make a judgment about the complexity of the case, 
at least insofar as whether it can be speedily tried. 

If the courts can reach a decision with input of the prosecuting attorney 
whose input would be valuable because he has lived with this case longer than 
anybody else, you would not have a loophole through which judges could or 
would be eager to drive a truck. 

Mr. GITENSTEIN. If you made such a legislative change, what portion of the 
cases would fall in your category of complex cases and noncomplex1 How does 
your caseload break down? 

Mr. THOMPSON. I think our example would be atypical, as I say. But each 
prosecutor's office, even the Federal system, bears the stamp of the individual 
attorney. It is his personal priorities by and large which govern the priorities of 
the office, although the priorities of the Department of Justice must be factored 
into that, too. But individual prosecutors can use their freedom. Cases involving 
official corruption louse up your statistics because they include an inordinate 
number of defendants who can't be relied upon to plead guilty, but I don't 
think our example would be typicaL 

Mr. GITENSTEIN. Assume that we use the criteria of 3-day trials, and apply 
more flexible speedy trial time limits to cases which will take more than 3 days. 
The statistics which the Administrative Office of the U.S. Courts collects sug­
gest that about one-seventh of all Federal cases that go to trial take more than 3 
days, suggesting that six-sevenths of the cases are noncomplex cases and would 
be subject to tougher speedy trial provisions. 

Mr. THOMPSON. I would be very surprised at those statistics. I haven't seen 
them or the statistics from our office but my impression from being the U.S. 
attorney and trying to keep ahead of the cases that go to trial-last week we 
had 5 separate cases go to trial, which is a high number with only 11 judges 
sitting-and using Mike Seymour's rule would lead me to believe that a major­
ity of our cases would be complex cases. 

·So in original. Probably should be "prosecuting." 
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Letter to Judge Walter E. Craig from Senator Ervin, May 16, 1973, at 
1973 Senate Hearings 215 

Your second concern relates to the sanction of dismissal and the shortness of 
the 60 day limits. The time limits are designed as a norm for the average non­
complex federal criminal case, not for complex narcotics conspiracy or antitrust 
cases. The legislative history of Section 3l61(c)(8) will reflect the intent of the 
drafters that a court could grant a continuance to meet the "ends of justice" 
where a case was overly complex. 

Letter to Senator Ervin from Deputy Attorney <kneral Ralph E. Erick­
son, Dec. 14, 1972, at 1973 Senate Hearings 192-93 

The following comments, although written after subcommittee ap­
proval of the bill, were apparently based on a draft submitted to the 
Justice Department beforehand: 

Provision was made in proposed Section 3J63(b) as originally drafted,'" to 
exempt certain complex cases from the time limitations of the bill, but because 
complex cases cannot be easily categorized or identified by labels, the Depart­
ment recommended that there be a general provision exempting cases of ex­
traordinary complexity regardless of the statute under which they arise. Unlike 
S. 895, the proposed amendment fails to include any provision for the prepara­
tion and trial of complex cases. We strongly suggest that provisions be made 
for an exemption from the sixty-day time limit of complex cases and again rec­
ommend the following language for insertion in the proposed legislation: 

"This chapter shall not apply to any cases where the Attorney Gen­
eral of the United States certifies to the court within 30 days. after ar­
raignment that the case is one of extraordinary complexity." 

Letter to Mark Gitenstein, Counsel, Subcommittee on Constitutional 
Rights, Senate Committee on the Judiciary, from Richard A. Hauser, At­
torney-Advisor, Office of Criminal Justice, U.S. Department of Justice, 
June 12, 1973, at 1973 Senate Hearings 196 

The Deputy Attorney General also pointed out in his testimony that if an 
essential government witness is unavailable on the 59th day, there was nothing 
in S. 754 to prevent dismissal of the case on the 60th day. The problem be­
comes more acute when expert witnesses are involved because their presence 
may be required in different courts on the same day. Unjustified dismissals 
could be avoided by adding the following language to Section 3161 (c)(l)(A): 
"(vii) delay resulting from the absence or unavailability of an essential witness." 
The same result could be achieved by adding "or an essential witness" after 
"defendant" in Section 3161 (c)(3)(A) and by making the necessary conforming 
changes in Subsection (B). 

Moreover, in order to prevent unwarranted dismissals, I would suggest that 
you consider amending Section 3161 to give the court the authority to extend 
the time limitations where events otherwise justifying exclusion oc(;ur but no 
additional excludable time remains before expiration of the time limits. 

"Refers to original Ervin bill. 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 3 
BALANCING TEST FOR DETERMINATION OF ALLOWABLE EXCLUSIONS FROM THE 
SPEEDY TRIAL TIME LIMITS.-At the suggestion of Senators McClellan and 
Hruska section 3161(h)(8) has been amended in order to specify the factors 
which a judge should consider when determining whether to grant an exclusion 
from the speedy trial time limits. This section now specifies that a judge should 
use a balancing test in order to make this determination. The judge must find 
that the "ends of justice" outweigh the interest of the defendant and society in 
a speedy trial. 

1974 Senate Committee Report 5 
Section 3163 of S. 895 as introduced had provided a blanket exemption from 
the time limits for certain complex cases such as antitrust cases and organized 
crime conspiracy cases. The Subcommittee dropped that provision as a result of 
criticism by several witnesses who suggested that the provision would remove 
the impetus to speed up those cases at all. However, complicated cases would 
still be subject to much more lenient time limits because unusual complexity 
would be the grounds for a continuance under subsection 3 16 I (h)(8). Therefore, 
under the new provision adopted in October 1972 and retained in S. 754 com­
plicated cases would be exempted from the standard time limits and given spe­
cial individualized limits in lieu thereof by court order on a case-by-case basis. 

1974 Senate Committee Report 8, 24 
According to Whitney North Seymour, Jr., former United States Attorney 

for the Southern District of New York, perhaps the busiest United States dis­
trict in the country, prosecutors in his office are ready for trial within 60 days 
of arrest in all "short trial" cases. These cases comprising "the overwhelming 
bulk of cases" in his district, are defined as cases which can be tried within 3 
court days. Because of this and other evidence, the committee has reached the 
conclusion that the goal of speedy trial should be to reduce the period between 
arrest and the commencement of trial to 90 days in the typical Federal criminal 
prosecution. The purpose of S. 754 is to achieve that goal within 7 years of 
enactment . 

. . . In the Southern District of New York, also one of the six or seven busi­
est Federal districts, the United States prosecutor is ready for trial within 60 
days of arrest in the typical criminal case-the type intended to be covered by 
S. 754. 

1974 Senate Committee Report 21 
Enactment of S. 754 would represent Congress' judgment that the Sixth 
Amendment requirement of speedy trial is to be defined as trial within 90 days 
of arrest for the average noncomp1ex criminal case. 
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1974 Senate Committee Report 21 
The bill does more, of course, than merely impose prosecution limits on the 

Federal criminal trial. It has carefully constructed exclusions and exceptions 
which permit normal pre-trial preparation in the ordinary noncomplex cases 
which represent the bulk of business in the Federal courts. The bill also accom­
modates complex cases which require long periods of preparation by prosecu­
tors and defense counsel. While the bill does not automatically exclude certain 
criminal trials by type, it does set forth a method by which the complex case 
can be identified. The bill also provides for unusual circumstances which may 
demand exceptions to the normal time limits. In order to avoid the pitfalls of 
unnecessary rigidity on the one hand, and a loop-hole which would nullify the 
intent of the legislation on the other, a balancing test is established in order to 
enable the judge to determine when the "ends of justice" require an extraordi­
nary suspension of the time limits. 

1974 Senate Committee Report 22 
Sanctions alone are not necessarily sufficient. There will not be dramatic 

movement toward speedy trial unless both the courts and the prosecutor's 
office are covered by the time limits. This is not the case in most of the 
schemes which the Committee has examined. Cases in point are the Second Cir­
cuit rule and the statute recently adopted in New York. In both, time limits 
plus a dismissal sanction have been adopted, but the sanction applies only 
where the prosecutor is not ready for trial within the time limits. The "ready 
rule" means that even if the prosecution is prepared to go to trial the sanction 
cannot be applied if the court is so congested that it cannot provide a judge to 
hear the pretrial motions or conduct the trial. The effect of this provision is to 
allow court congestion to nullify the speedy trial rules. Other speedy trial plans 
allow for suspension of the time limits and exclusions for "good cause" which 
has been interpreted to include court congestion. S. 754 is drafted in such a 
way as to avoid these pitfalls. Under the bill the dismissal sanction applies even 
if there is court congestion, for that is the very problem the bill is designed to 
address. 

1974 Senate Committee Report 32 
While the Committee has concluded that it is necessary to mlmmlZe the 

delays currently experienced during the arrest to indictment period, it recog­
nizes that complexity of the grand jury process sometimes leads to unavoidable 
delays. For this reason, the time limits imposed by this subsection are subject to 
special tolling provisions as provided in subsection 3161 (h). For example sub­
section 3161(h)(8) specifically provides that grand jury proceedings which are 
sufficiently complex are to be exempt from the arrest to indictment time limits. 

1974 Senate Committee Report 35 
Subsection 3161{h) excepts from the time limits imposed in Subsections 

3161(b) and (c) the following periods of delay: 

(8) Any other delay resulting from a continuance granted at the request 
of defense or prosecution upon a finding of the judge that the ends of jus­
tice cannot be met unless the continuance is granted. The judge must bal­
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ance the right of the defendant and the interest of the public in speedy trial 
against the "ends of justice", and set forth in the record his reasons for 
granting the continuance. 

1974 Senate Committee Report 39·41 
Subparagraph 3161(h)(8) is the heart of the speedy trial scheme created by 

S. 754. It allows for the necessary flexibility to make 90 day trials a realistic 
goal within seven years of enactment. 

The provision represents considerable revision by the committee. The origi­
nal provisions of S. 895 dealing with general continuances, set a dual standard 
for continuances-in some cases continuances would have been permitted for 
"good cause" and in some cases to meet the "ends of justice." The original pro­
visions also only allowed seven day continuances for "good cause." The De­
partment of Justice as well as many other commentators and witnesses found 
the provisions unnecessarily complicated and confusing. Therefore the commit­
tee consolidated all of the continuance provisions into one provision, 3161 (h)(8) 
of the bill as reported. 

The new provision eliminates the words "good cause" and simply adopts the 
stiffer "ends of justice" standard-a standard which was used in the original bill 
for those situations which could not fall within the "good cause" continuance 
provisions. "Ends of justice" is the standard found in section 3651 of title 18 of 
the United States Code in reference to suspension of sentence and the granting 
of probation. In essence, the new provision allows a judge to grant a continu­
ance only where he finds that the "ends of justice" outweigh the best interest of 
the public and the best interest of the defendant in speedy trial. This means that 
in each case where a continuance is requested, and the factual situation does 
not fall within 3161(h)(I) through (7), the judge must determine before granting 
the continuance that society's interest in meeting the "ends of justice" 
outweighs the interest of the defendant and of society in achieving speedy trial. 
Furthermore the judge must set out in writing his reasons for believing that in 
granting the continuance he strikes the proper balance between these two soci­
etal interests. 

Although it is intended that continuances under 3161 (h)(8) should be given 
only in unusual cases, it is anticipated that the provision will be necessary in 
many protracted and complicated Federal prosecutions, that is antitrust cases, 
and complicated organized crime conspiracy cases. However, the Committee 
has rejected a blanket exception for these cases and opted for a case-by-case 
approach (see p. 44). Each time such a continuance is granted in a complicated 
case the judge will still have to weigh the right of society and the defendant to 
a speedy trial against the "ends of justice." For example, although a case like 
the alleged conspiracy involving the so-called "Watergate case" might normally 
be subject to a continuance under this provision because of its complexity, soci­
ety's interest in a speedy trial in light of the then upcoming election might have 
outweighed that consideration. Of course, another option open to the judge in 
that case, were S. 754 the law, would have been to sever the burglary charges 
from the conspiracy case, and of course a continuance would not have been 
appropriate in the simple burglary case. 

The original "ends of justice" provision contained in S. 754 was vague even 
when construed in light of the accompanying legislative history. Therefore, 
upon the suggestion of Senators Hruska and McClellan and the Justice Depart­
ment, subsection 316 I(h)(8) has been redrafted to reflect the Committee's clear 
intention that the determination of whether or not to grant an exclusion is to be 
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via a balancing test. Before establishing a special, more lenient set of limits, a 
court would have to determine that the "ends of justice" outweigh the defend­
ant's and society's interest in speedy trial. Also, the section as amended by the 
Committee sets out, in the statutory language, the specific factors which a 
judge should consider when weighing these interests. This is designed to give 
the courts the maximum degree of guidance in interpreting this critical provi­
sion. 

The new provision suggests three factors which a judge may consider in de­
termining whether to grant a request for a special set of limits. First, it would 
be appropriate if the judge determines that failure to do so would make "con­
tinuation of such proceeding impossible, or result in a miscarriage of justice." 
For example, the following circumstances would be sufficient to warrant the 
granting of an "ends of justice" extension: where the judge trying the case, the 
attorney for the Government, defense counsel, the defendant or an essential 
witness is ill or unable to continue, or the defense counsel has been permitted 
by the court to resign from the case, or the court has removed counsel from 
the case. 

A second factor which the amended section would permit the judge to con­
sider is the overall complexity of the case. The court would rely on its own 
experience but also upon objective indicators of complexity when granting an 
"ends of justice" extension. 

There are several fairly objective factors that a judge might consider in de­
termining whether to grant a continuance under this provision because of the 
complicated nature of the case. None of these factors alone should be sufficient 
to grant a continuance. A judge might attempt to determine through confer­
ences with defense and government counsel the number of days of trial which 
will be required to present the evidence in the case. For example, in the South­
ern District of New York, the United States attorney is ready for trial within 60 
days of arrest for all "short trial" cases-cases which will take less, than three 
days to try. This rule of thumb might be used under section 3161(h)(8). There­
fore a continuance would be more appropriate in a case which is likely to take 
more than three days to try than in one which will take less than three days. 

Another objective indicator of case complexity is the weighted caseload. This 
is a formula which has been used by the Federal judiciary to measure the com­
plexity of cases for the purpose of determining the true workload f,:>r each dis­
trict so that Congress can know when a new judgeship should be created. The 
formula is based on a periodic time study by the Federal Judicial Center which 
analyzes the actual amount of time spent on different kinds of cases. A new 
index was completed in May of 1971. [Footnote omitted.] It would be very ap­
propriate to grant continuances under section 3161(h)(8) for a bribery case 
which has a weighted caseload index of 5.94, while in the typical auto theft 
case where the index is only .63 a continuance based on complexity would not 
be appropriate. 

The third factor to be used by the judge in determining whether to grant a 
continuance under this subsection is related to the second. It would permit an 
exclusion where proceedings become stalled in grand jury because of the "un­
usual complexity of the factual determination to be made by the grand jury or 
by events beyond the control of the court or the government." This provision 
is specifically designed to deal with the situation where arrest precedes indict­
ment thus commencing the time limits but grand jury proceedings become 
stalled. It is not designed to cover every situation where grand jury proceed­
ings are de1ayed-only where the delay was caused when an unusual amount of 
new or complex evidence is [sic] elicited in those proceedings. The more com­

162 



18 U.S.C §3161(h){8) 

plicated the evidence presented, the more appropriate it would be for the judge 
to allow a continuance. 

A grand jury continuance might be appropriate in a case involving continu­
ing criminal activity, such as an organized crime or internal security conspiracy 
in which the prosecution has no real choice in commencing prosecution be­
cause the police have decided to arrest the defendant for the purpose of stop­
ping the criminal activity. In most other cases, the continuance provision 
should not be used to give the prosecution time to gather evidence because the 
Government should not initiate prosecution until it is ready to move fairly rap­
idly to trial. 

However, as a general matter the Committee intends that, except for the 
above situations, this provision should be rarely used. Furthermore, even the 
above situations should be handled on a case-by-case basis with the court stat­
ing in writing the reasons why it believes that granting the continuance strikes 
the proper balance between the ends of justice on the one hand and the interest 
of society in a speedy trial and the interest of the defendant in a speedy trial on 
the other. 

It is assumed that the denial of a continuance under this subsection or any 
part of 3161(h) would not be appealable as an interlocutory matter. However, 
the question of the improper granting or denial of a continuance would be a 
proper question for review on the granting of a motion to dismiss under section 
3162 of the act or on review of a conviction after such motion was denied. This 
provision is, however, not intended to give the prosecution any right to appeal 
that it does not already enjoy under the Criminal Appeals Act. 

1974 Senate Committee Report 44 
An important difference between the original section 3163 contained in 

S. 895 and the new version is that the latter would eliminate the exclusion of 
antitrust, securities, and tax cases from the act. As Mr. Rezneck suggested, it is 
these very cases that are responsible for the egregious delays in the Federal 
courts. In Rezneck's words: 

In almost all such cases, the bringing of a criminal charge follows a 
long government investigation, involving extensive grand jury pro­
ceedings. The defendant also is well aware of the possibility of pros­
ecution and has substantial time to prepare his case even before the 
formal institution of prosecution. No doubt more time for trial prepa­
ration may be required for some of these cases because of their com­
plexity, but the continuance provisions of the Act can make allowance 
for such cases on an appropriate showing of good cause. A case-by­
case approach to such problems is preferable to a blanket exemption 
for any class of cases. 

This is essentially the approach taken by the Committee in its amendment to 
section 3163 and the "ends of justice" continuance provision, 3161 (h)(S) where 
complex cases would be subject to a case-by-case continuance (see pp. 38-41). 

Testimony of Senator Ervin, 1974 House Hearings 171 
[Mr. COHEN.] Just one final question. I notice on page 9 of the bill where we 

talk about a dismissal for failure to prosecute the case, where the burden is then 
shifted to the Government to demonstrate and present compelling evidence as 
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to the exceptional circumstances as to why the case cannot be concluded, and it 
is stated that "Exceptional circumstances shall not mean general congestion of 
the court's docket, lack of diligent preparation or failure to obtain available wit­
nesses." 

I am wondering from all practical points of view what would constitute ex­
ceptional circumstances in your own mind'? 

Senator ERVIN. I would think the death of a witness and the apparent una­
vailability of further evidence at that particular time would be an exceptional 
circumstance, or perhaps under certain circumstances death of a counsel in the 
case who had prepared the case for trial. 

Mr. COHEN. So what you are saying is failure to obtain an available witness 
is not so broad as to include the death of a witness. In other words, if a witnes, 
died and there was need to obtain an additional witness that further time would 
not be precluded by the language in section 3162(b)? 

Senator ERVIN. In other words, it was unforeseeable at the time. 
The reason we put it in this way was because I could conceive of many ex­

ceptional circumstances that might arise that we would not think of if you tried 
to define them. So we tried to define what is not an exceptional circumstance 
rather than trying to include a definition of what are exceptional circumstances. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 201 

At page 6, lines 24 and 25, and at page 7, lines 6 and 7, amend section 
3l6t(h)(8)(A), by inserting at the end of line 24, page 6, the word "are" and by 
striking, on line 25, page 6, the words "outweigh the best interest," and insert­
ing in lieu thereof the words "after giving due consideration to the interests," 
and on page 7, line 6, insert the word "are" between the words "justice" and 
"served", and on line 7 strike the words "outweigh the best interest," and insert 
the words "after giving due consideration to the interests," so that the amended 
section will read as follows: 

"(8)(A) Any period of delay resulting from a continuance granted 
by any judge on his own motion or at the request of the defendant or 
his counselor at the request of the attorney for the Government, if the 
judge granted such continuance on the basis of his findings that the 
ends of justice served· by taking such action after giving due consider­
ation to the interests of the public and the defendant in a speedy trial. 
No such period of delay resulting from a continuance granted by the 
court in accordance with this paragraph shall be excludable under this 
subsection unless the court sets forth, in the record of the case, either 
orally or in writing, its reasons for finding that the ends of justice are 
served by the granting of such continuance after giving due considera­
tion to the interests of the public and the defendant in a speedy trial." 

Comments 

The above language is preferred inasmuch as it has frequently been used as a 
legal standard. 

*So in original. Should read "are served." 
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"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 202 

At page 9, lines 15 and 16, amend section 3162(b) by striking the words "gen­
eral congestion of the court's docket." 
Comments 

We do not believe that the public interest in trying criminals should be de­
feated by the general congestion of the court's docket. 

Testimony of Earl Silbert, Member, Advisory Committee of U.S. Attor­
neys, 1974 House Hearings 210-11 

While most of the cases, Mr. Chairman, particularly the simple kind, can be 
processed within the time limit set by this statute, the most important kinds of 
cases in the Federal system that one would be encouraged to prosecute, your 
fraud cases, your conspiracy cases, your major organized crime cases, require 
additional time. 

Now, admittedly in the statute there is an exception for the so-called complex 
case. But what is the complex case? And should it be analyzed only under the 
concept or definition of a complex case as opposed to what we believe is the 
fair way to proceed, the way of analyzing each case on its facts, on its circum­
stances, to make sure that the relative interests of both the society and the indi­
vidual are protected? 

Mr. CONYERS. That is precisely the description of the reason why the excep­
tions were made, as I read the Senate Judiciary Committee report. It is for the 
complex case they create the exceptions to the rule, in which the very balanc­
ing that you describe almost to the exact phrase, is what is to be the guiding 
consideration in determining whether or not the case will be given additional 
time beyond that normally provided under the Speedy Trial Act of 1974. I 
don't understand the problem. 

Mr. SILBERT. This will be done, sir, within the concept, I believe, of a set 
time period--

Mr. CONYERS. Right. 
Mr. SILBERT [continuing].* Rather than evaluation of the factors that have 

been carefully enumerated by the Supreme Court, for example, in its recent 
pronouncements. 

Mr. CONYERS. You don't suggest that perhaps there is something unconstitu­
tional about this act? 

Mr. SILBERT. No, not at all. I am not alleging in any way its unconstitutiona­
lity. I am suggesting, however, that in taking a general overall approach, almost 
a uniform approach, to the trial of cases, the Congress may, particularly when 
the Senate subcommittee acknowledges, sir, that it doesn't know the underlying 
causes for the speedy trial problem-on page 9 of its report, for example, it spe­
cifically so states-to then attempt to adopt a blanket-type solution for a prob­
lem for which it admits it doesn't know the specific underlying causes, we sug­
gest is not the appropriate approach. 

That is why we prefer the individualized approach of the Supreme Court, or 
at the very minimum, the more flexible approach of rule SO(b), which permits 
each individual court to adjust and adoptt its program to the requirements and 
the problems confronting the specific jurisdiction. 

*Brackets in original. 

tSo in original. Probably should be "adapt." 
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Mr. CO;>lYERS. Well, I think you are arguing in a circular fashion, because the 
language describing the bill in the Senate report specifically and clearly allows 
for the exceptional case; it talks about creating flexibility where it is not the 
ordinary criminal case, and speaks to those precise interests that you want bal­
anced by the test of determining whether additional time be granted. 

Now, if you are challenging the basic fact that we are imposing national uni­
form standards of time from arrest and indictment and indictment to conviction, 
then you are just challenging-and you have a perfect right to-the very basis 
on which the legislation is fashioned. But to say that it works a hardship con­
trary to what has been anticipated by Supreme Court decisions, when it goes to 
very great lengths to create the flexibility that you complain is lacking in pre­
cisely individual cases is somewhat beyond me. 

I mean, I don't see where a conspiracy trial would be endangered in any way 
under the Speedy Trial Act of 1974. How could it be when, there is provision 
made for when there are a number of prospective defendants, where the trial is 
recognized as complex and lengthy and would clearly by agreement with the 
judge and the prosecutor, and the defense counsel take additional time, it is al­
lowed; they have provided that the time would be excluded. 

So where is the harm, contrary to that suggested by the line of Supreme 
Court decisions? 

Mr. SILBERT. I would certainly suggest in view of the fact that alt.hough 80 
percent of the cases might not be affected, we would have a serious question in 
a number of important prosecutions as to what the definition of complex litiga­
tion is. And complex litigation is not necessarily litigation which has large num­
bers of defendants. 

Mr. CONYERS. But are you suggesting the judge wouldn't have the common­
sense to make a determination of what is a complex case? I mean, I think that is 
a presumption that we ought to give almost every Federal district judge the 
benefit of. I think they could determine whether a case is going to take more 
than 60 days to try. After all, they try cases, I presume, as a matter of their 
profession. I think the U.S. attorneys would certainly be able to make a recom­
mendation where they agree; certainly the defense counsel is not going to be 
reluctant to make this appeal. 

Unless we are questioning the discretion of the judges, or the prosecutors, or 
the defense counsel, or some combination thereof, it would seem to me that 
being reasonable men, they would be able to rather easily reach a definition. I 
wouldn't want to put the burden on the Congress to define with any more 
specificity what is a complex case. I am quite frankly amazed that they went 
into the kind of detail that they did. If there is some area not considered, I 
would certainly like to hear what it is. 

"Miscellaneous Amendments," Enclosure to Letter to Representative 
Conyers from Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, Oct. 1, 1974, at 1974 House Hearings 756 
Page 8, line 10.* After this line insert the following: "(9) Any delay resulting 
from an emergency situation, such as the illness or absence of the judge from 
the place of trial, or a vacancy in judicial office." 

'So in original. Probably should refer to line 2. 
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Letter to Maurice A. Barboza, Counsel, House Judiciary Committee, 
from Judge Harold R. Tyler, Jr., Oct. 22, 1974, at 1974 House Hearings 
762·63 

As I see it, the present draft of the Bill ignores one problem which occurs 
with reasonable frequency in the district courts of the United States, On many 
occasions, a judge can be involved in a long trial or in a series of long trials 
which have priority over a newly filed case, In short, the judge, through no 
fault of the prosecution or the court, may be obliged to be involved in a trial or 
trials well in excess of the sixty day period after the filing of a new indictment 
which is assigned to him, As I read S, 754, subparagraph (h) thereof does not 
include any specific provision for excluding periods of delay for this reason. I 
recognize that the statute could probably be broadly construed to recognize this 
problem. On the other hand, I think it would be better if Congress specifically 
dealt with this question. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 22 
A significant provision of the legislation would permit a judge on his own 

motion, or at the request of the defendant or his counselor at the request of the 
attorney for the Government, to grant a continuance which would toll the time 
limits of the bill. Before deciding the question of whether a continuance should 
be granted, the court must determine whether the ends of justice served by 
granting the continuance would outweigh the best interest of the public and the 
defendant in a speedy trial. The court is required to note in the record the rea­
sons for granting such a continuance. In addition, under the planning process, 
the court is required to make available to the clerk, for inclusion in a report to 
the Congress, information concerning the number of and reasons for granting a 
continuance. This provision serves to provide the Court with the flexibility to 
extend the time limits of the bill so that they will not operate harshly on the 
defendant, the government or society. 

Motions would be appropriate under this exclusion when the continuation of 
the proceeding would be made impossible or result in a miscarriage of justice; 
where the case as a whole is unusual or complex, due to the number of defend­
ants or the nature of the prosecution and it is unreasonable to expect adequate 
preparation within the time periods; and where the factual determination before 
a grand jury is complex. In order to prevent abuse of the continuance provi­
sion, a continuance will not be granted for general congestion of the court's 
calendar, or lack of diligent preparation, or failure to obtain available witnesses 
on the part of the attorney for the Government. 

1974 House Committee Report 29 
When a case is set down for trial on a particular day or week under the 

speedy trial provisions, the time scheduled for trial is more than just a target 
date; it is a strong admonition to all parties to plan their schedules accordingly 
so that delay based on the unavailability of witnesses, inadequate preparation, 
and scheduling conflicts due to other commitments will not jeopardize the dis­
position of the case which could be detrimental to the interests of the defend­
ant, the Government, or society. Section 3161(h)(8)(C) expressly provides that 
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general court congestion, lack of diligent preparation and unavailability of wit­
nesses are not proper grounds for granting a continuance. 

1974 House Committee Report 32·33 
Section 3161(h)(I)(G) provides for the exclusion of time during which any 

proceeding concerning the defendant is under advisement. The subcommittee 
added language which would limit to 30 days the time that each proceeding 
could be held under actual advisement. The amendment was adopted at the 
suggestion of Detroit defense attorney Mr. Barris, who said: 

Now, I think the language which is now contained within the bill is 
that a reasonable time should be allowed when a matter is held under 
advisement by the district jUdge. This, of course, is a very flexible 
term, term "reasonable," and I would suggest that a period of 30 days 
after all oral argument is heard and all briefs have been submitted on 
the matter under advisement is not an unreasonable period in which 
the district judge could act. I do not think that this would compel the 
judge to reach on any particular issue an improvident answer merely 
because he is held to a time limit of 30 days. And yet if such a provi­
sion or restriction were written into the Act, it would effectively plug 
up one of the loopholes which I conceive to now exist whereby a dis­
trict judge were he prone to do so could well "sit on a matter" for an 
indefinite period of time and thus rather effectively defeat the purposes 
of the bill. [Hearings, p. 340.]+ 

The Committee concurs with the views of Mr. Barris and also with the 
Alaska speedy trial rules of court, which provides that no pre-trial motion shall 
be held under advisement for more than 30 days. This modification in no way 
affects the prerogative of the court to continue cases upon its own motion 
where, due to the complexity or unusual nature of the case, additional time is 
needed to consider matters before the court, as set forth in section 3161 (h)(8). It 
should also be noted, however, that in such cases the court must set forth with 
particularity reasons for granting such a motion. 

1974 House Committee Report 33·34 
Section 316J(h)(8) provides that no continuance shall be granted for reasons 

of general court congestion, or lack of diligent preparation, or failure to obtain 
available witnesses on the part of the attorney for the Government. By approv­
ing this provision, the Committee intends to make it clear that the continuance 
provision should not be invoked for reasons other than those which would 
meet the ends of justice. The Committee can foresee instances in which institu­
tional delay caused by any of these factors could result in what subsection 
3161(h)(8)(B)(i) terms a "miscarriage of justice." However, the nature of the 
concept of speedy trial is one which recognizes that institutional delays occa­
sioned by poor administration and management can work to the detriment of 
the accused. Placing a prohibition on the granting of continuances for these rea­
sons serves as an incentive to the courts and the Government to effectively uti­
lize manpower and resources so that defendants may be tried within the time 
limits provided by the bill. 

"'Brackets in original. 
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Although the Committee cannot foresee any excuses for institutional delay 
which would justify granting a continuance, it does believe that the lack of dili­
gent preparation or failure to obtain available witnesses on the part of the de­
fendant or his attorney could result in a miscarriage of justice and, therefore, 
exempts these reasons from prohibiting a defendant or his counsel from seeking 
a continuance. For example, when a defendant's counsel, either intentionally or 
by lack of diligence fails to properly prepare his client's case, either he or the 
defendant might seek a continuance on the ground that forcing the defendant to 
go to trial on the date scheduled would deny the defendant the benefits of a 
prepared counsel. The court in this situation would determine whether the de­
fendant participated actively in the delay or whether his counsel alone was re­
sponsible for it. If the defendant did not cause the delay, he should not be pe­
nalized by being forced to go to trial with an unprepared counsel. In this case, 
he should be permitted enough time to seek a new counsel and to properly pre­
pare his case for trial. In the event that the defendant actively participated in 
the delay, then no miscarriage of justice has occurred and the court should 
deny the defendant's or his counsel's request for a continuance and require the 
trial to commence on the scheduled date. This is consistent with the well-rea­
soned view that a defendant should not profit doubly from delay he is responsi­
ble for. 

Remarks of Representative Conyers, 1974 House Floor Debate, 120 
Congo Rec. 41774 

The most important reason for granting a tolling of the time limit, which 
every judge will have in his power to do, is when there is a complex criminal 
case. 

Some defense attorneys had indicated that some criminal matters are of such 
complexity that there may be a joinder or severance of defendants, in which 
case it would be extremely difficult to have the pretrial motions disposed of 
within 30 days, In those instances we have specifically made complex cases 
grounds for extension of the running of the time limits on a motion to continue 
the proceedings, made either by the court, prosecutor, or defense attorney. 

But the most important ground for extension of all-and this is also available 
to the judge-is when the continuation of the proceeding uninterrupted would 
be impossible or would result in a miscarriage of justice for failure to grant a 
continuance. Whenever there may be such a miscarriage or other injustice, he 
has the responsibility, indeed the obligation, to suspend the running of the time 
limits by motion to continue. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41776-77 
Mr. PERKINS. Mr. Chairman, I am interested in knowing how the legisla­

tion covers one aspect of a speedy trial. In the event the defendant does not go 
to trial within 100 days then the reviewing board [planning group] that the gen­
tleman from Maine has described makes a recommendation that the case be dis­
missed; is that correct? 

Mr. COHEN. No; it is not correct. The planning process really is designed to 
say: What kind of cases have we got? How long are they taking to go to trial? 
Do we need more judges? Do we need more courtrooms? What do we need to 
dispose of the cases within 100 days? The planning program then is submitted 
to the judicial conference and periodic reports made to Congress. But the court 
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will determine whether or not the case will be dismissed. Under this bil1, if the 
100 days expires there is provision that the court can continue the case on its 
own motion, if the interests of justice would be served. 

Mr. PERKINS. In other words, the gentleman is saying that it is the court 
that makes the final determination as to whether the case will be dismissed? 

Mr. COHEN. That is correct. 

Colloquy, 1974 House Floor Debate, 120 Cong. Rec. 41777 
Mr. WIGGINS. Me. Chairman, the final question is this: 
Are there provisions for extending the rigid time limits? Is it absolutely clear 

that if such a defendant or his counsel should deliberately stall the proceedings 
that that period of delay occasioned by such efforts would not be counted in 
computing time? 

Mr. COHEN. The gentleman from California is correct in that regard. Any 
action taken by defendants to deliberately stall a case, and as I indicated before, 
in 90 percent or perhaps an even higher percentage of cases, the delay works to 
the advantage of the defendant, and the gentleman from California, as an out­
standing defense counsel, I am sure knows that that is the case. 

The purpose, intent, and thrust of this act is to put pressure not only on the 
court and prosecutor, but on the defense counsel to eliminate delay. My under­
standing is that any delay that is caused by defense counsel would not be in­
cluded as part of that. He could not take advantage of deliberately stalling, and 
then seek a dismissal under that rule. I believe the gentleman from Michigan 
would agree with that. 

Mr. WIGGINS. Does the gentleman from Michigan agree with that observa­
tion? 

Mr. CONYERS. I thank the gentleman for yielding. I would point out that 
under 3162 there is a legislative sanction imposing penalties upon attorneys who 
would act in the way the gentleman from California suggests. So, we are very 
definitely trying to make certain that the defendant or his counsel will not, 
through the method that the gentleman suggests-through deliberately stall­
ing-take advantage of the exclusions. The court still has available to it all of 
its usual procedures for punishment of the counsel, but they have additional 
sanctions within the legislation itself. 

Mr. WIGGINS. I am comforted by the gentleman's answer. 
Mr. DENNIS. Mr. Chairman, will the gentleman yield? 
Mr. COHEN. I yield to the gentleman from Indiana. 
Mr. DENNIS. I thank the gentleman for yielding. 
I believe there are provisions in the bill, are there not, which toll or suspend 

the time limits in the event that the delay is made on the defendant's motion or 
is otherwise caused by him. 

Me. COHEN. Yes. 
Mr. DENNIS. What are those provisions, briefly, and where are they? 
Mr. COHEN. I will direct the gentleman's attention to pages 5, 6, 7, and 8 of 

this particular bill which contain a series of situations which the courl would 
exclude the time period, including "any period of delay resulting from the ab­
sence or unavailability of the defendant." 

On page 8, (8)(A)-­
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Any period of delay resulting from a continuance granted by any 
judge on his own motion or at the request of the defendant or his 
counsel. ...* 

I assume that would take into account a request by defense counsel to file a 
motion requesting continuances. The court would consider in tolling that time 
page 8, subsection (8)(A). 

Colloquy, 1974 House Floor Debate, 120 Cong. Rec. 41777 
Mr. COHEN. If I might respond to the gentleman now-I will when he 

offers his amendment [to lengthen the time Iimits]-we have provision for the 
complex case. The Watergate trials might be an example of it, for, clearly, that 
case would not be tried and cleared within the 90- or 100-day period of time. 
There is provision to exclude the operation of this lOa-day limitation in such 
cases of a complex nature. 

In addition to that, I think, realistically speaking, it will take into account the 
exclusion of the time period of this particular act to file other pretrial motions 
by defense counsel. 

I would suggest to the gentleman from Indiana that realistically speaking 
there is not a defense counsel who is worth his salt who would not file every 
available motion, motions for discovery, and other pretrial motions in order to 
properly represent his client. Those periods would be excluded. So for all prac­
tical purposes we are not talking about simply 100 days. That is a minimum. In 
all cases I think it would go much longer because of the discovery motions, 
pretrial motions, and the interlocutory motions, and so on. There are some ex­
ceptional circumstances which will extend that. 

In all likelihood it would exceed the lOO-day period. In any event, if we have 
such a defense counsel as the gentleman talks about, one who could not get 
ready for trial in 3 months, section 8(A) provides an exemption for that, so that 
the court would continue to allow him more time, or any cases in court, and 
the court would take into account whether a continuance would serve the ends 
of justice. Clearly, I think it would consider that if there is a conflicting sched­
ule. 

Mr. DENNIS. I suppose that is discretionary with the court? 
Mr. COHEN. It is. 
Mr. DENNIS. So it is still somewhat of a bind for a man who is trying to 

persuade some judge, and some judges think what is going on in their courts is 
more important that what is going on in heaven. It is not always easy to get a 
motion granted. 

Mr. COHEN. The court in all likelihood would accede to the legitimate re­
quest for a continuance, because it would be able to take into account legiti­
mate reasons as opposed to someone engaged in dilatory tactics. That is the 
reason for giving that discretion to the court. 

Colloquy, 1974 House Floor Debate, 120 Cong. Rec. 41778 
[Mr. BURLISON of Missouri.] Now, as I understand the legislation, dilatory 

tactics on the part of defense counsel results in tolling the statutory time period 
set out. I am not so sure that that really changes much from what the law is 

·Ellipsis in original. 
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now. My question, is there anything in this legislation to put any restrictions on 
dilatory tactics of defense counsel? 

Mr. COHEN. Mr. Chairman, I appreciate the inquiry of the gentleman, I 
refer the gentleman to page 13 of the bill whereby a court can impose a fine on 
counsel who engage in dilatory tactics not to exceed $250. They can also refer 
them to the ethics committee of the Bar Association, which is designed to dis­
courage that. 

Colloquy, 1974 House Floor Debate, 120 Cong. Rec. 41780·81 
Mr. ALEXANDER. Mr. Chairman, I thank the gentleman for yielding. I 

take this time to ask the gentleman a question. 
My concern is based upon the provisions of the bill that require that an infor­

mation or indictment must be filed within 30 days after arrest or that charges 
against the defendant may not later be brought, and the further provision that 
the trial must be held within 60 days after arraignment or indictment or the 
defendant must be released. 

I am familiar with Federal courts where there is only one judge, and extraor­
dinary time requirements ensue as a result of unusual cases, like the bakery con­
spiracy cases in 1960's, or a protracted patent or copyright case that might re­
quire weeks for trial, or, as we have seen recently, the Dakota trials of the 
Indian insurrection, or a Watergate type trial. 

My question is, are there exceptions to these time limits which take into con­
sideration the extraordinary time required for litigation of cases that require 
protracted trials in one-judge courts? 

Mr. CONYERS. The gentleman raises a very pertinent point, and this legisla­
tion was amended in subcommittee by the gentleman from Maine (Mr. COHEN) 
to recognize the special problems that exist in rural districts. For those Jurisdic­
tions where grand juries sit infrequently because of the small number of crimi­
nal case filings as the case may be in rural areas, we added a provision that 
would extend the time period for filing an indictment up to 30 days where no 
grand jury has been in session following the arrest of a defendant to the run­
ning of the time limit between indictment and trial.· Additionally, a provision 
was included to allow the court to schedule trial at any place within the judi­
cial district to insure that the defendant receives a speedy trial in large geo­
graphic districts in which judges are required to travel from division to divi­
sion. 

Mr. ALEXANDER. I thank the gentleman, but I am still concerned that ad­
ditional consideration of this point is needed. 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41791 

Representative Cohen made the following remarks in opposing an 
amendment that would have added thirty days to the arrest-to-indict­
ment time limit and thirty days to the arraignment-to-triallimit: 

The gentleman from Indiana wants 60 more days in order to prepare for trial. 
Realistically speaking, that 60 days will add to the time inevitably to be added 

·So in original. The time limit under discussion was the limit between arrest and indict­
ment. 
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because of pretrial motions, pretrial discovery, so it is 60 days on top of those 
days, which is extending it 120 days, rather than 60. We are trying to put some 
discipline into our system. When an attorney comes before the court and says 
that he has a legitimate case, another case or two that are up for trial and that 
in justice his client deserves to be represented and he asks for a continuance, I 
cannot conceive in a case like that a court would say that a defendant is being 
adequately represented and deny the motion. 

What we are trying to do is eliminate that situation in which counsel engages 
in dilatory tactics. I can say from my own experience that defense counsel will 
delay and delay, knowing the prosecutors have 80 or 90 cases to try, and the 
only way to combat that is to tell defense counsel to either plead them, or try 
them, but no more stalling. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41792·93 
Mr. WIGGINS. Mr. Chairman, I move to strike the last word. 
Mr. Chairman, I ask the attention of the gentleman from Michigan (Mr. CON­

YERS) and the gentleman from Maine (Mr. COHEN). 
Under section 3161(h)(8) the time limits may be extended by continuing the 

case if the ends of justice would be served thereby. 
Mr. CONYERS. That is correct. 
Mr. WIGGINS. Under this section, however, general court congestion may 

not be the basis for such continuance. 
Assume a one-judge district court is engaged in a protracted, complex crimi­

nal trial; assume further that there are noncomplex criminal cases trailing the 
difficult one. Under those unusual circumstances, may the court continue the 
noncomplex cases in the interest of justice, under section 3l61(h)(8), and that 
the single complex case would not be considered general court congestion so as 
to prohibit that action? 

Mr. CONYERS. If I understand the gentleman's hypothetical, we are talking 
about all criminal matters, are we not? 

Mr. WIGGINS. Yes. 
Mr. CONYERS. It would seem to me that whether or not the less complex 

matter would be suspended so that a more complex matter could move forward 
would depend upon whether an ends of justice continuance could be granted 
on the grounds that a miscarriage of justice might possibly result? Is that the 
thrust of the hypothetical question? 

Mr. WIGGINS. I am trying to pose the problem of a district court which is 
involved in protracted litigation in a complex criminal case and trailing that 
case are several relatively routine cases. The question is: What is the court 
going to do with these trailing cases which must be brought to trial within a 
certain period of time? 

My question is whether or not, under those unusual circumstances, the court 
might invoke the provision of 3161(h)(8) to continue the noncomplex cases in 
the interest of justice, if in fact justice would be served thereby, and would not 
be prohibited from doing so on the basis of general court congestion. 

It is my contention there is no general court congestion under those circum­
stances but, rather, an unusual situation occasioned by a single protracted trial. 
The congestion is not "general" in nature. 

Mr. COHEN. Mr. Chairman, will the gentleman yield? 
Mr. WIGGINS. I yield to the gentleman from Maine. 
Mr. COHEN. I thank the gentleman for yielding, and I would point out that 

if there is a complex case and a series of minor cases to be tried following it, if 
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the court cannot secure the attendance and the help of additional judges or ad­
ditional courtroom facilities or staff, I think the gentleman is right, he would be 
able to continue it under this section in the interest of justice, as long as we 
make clear this is an exceptional circumstance and not make a loophole to con­
tinue it under the i?SCape provided here. 

With exceptional cases, I think the gentleman is correct. In the interest of 
justice it would not be a matter of court congestion, but an exceptional, com­
plex case which ought to be provided for under this section. 

Mr. WIGGINS. That is my understanding, as well. Normally, such a prob­
lem is resolved by the assignment of additional personnel and judges, but it may 
not be possible to reassign judicial manpower in time to meet the time limita­
tions of the bill. It is al<;o possible to invoke the judicial emergency section, but 
that is a complicated procedure. It is my belief that the court has the authority 
to grant a continuance ill the interest of justice under (h)(8) in order to obtain 
sufficient time to get personnel to handle the trailing cases. 

Mr. CONYERS. Mr. Chairman. will the gentleman yield? 
Mr. WIGGINS. Yes, I yield to the gentleman. 
Mr. CONYERS. Mr. Chairman, I would like to concur in the thrust of this 

colloquy. 
However, it must be dear that no court will be permitted to grant an ends of 

justice continuance based upon the reasons cited by the gentleman from Cali­
fornia (Mr. WIGGINS) unless it first attempts to reassign the less complex matter 
to another judge, or the judicial council of the circuit is asked and refuses to 
provide a visiting judge to try the case. 

As the gentleman knows, the purpose of H.R. 17409 is to undertake a com­
prehensive planning process for the purpose of increasing the management ca­
pabilIties of the couns to deal with these kinds of occurrences. The courts must 
be prepared in advance for such foreseeable conflicts caused by the trial of long 
and complicated cases. It is my view that a judge who knows that a complicat­
ed case has been assigned to him has adequate opportunity, monfns in advance 
of the trial date, to make arrangements for the disposition of other criminal 
matters on his docket. 

Since the trial judge is required by the bill to enter in the record the reasons 
for granting an ends of justice continuance, the circumstances which cause him 
to do so must meet the test laid down by this provision to the letl<,r. The conse­
quences of not doing so would provide the basis for the reversal of a denial to 
dismiss a case on the grounds that the judge improperly excluded time for a 
continuance in computing whether the speedy trial time limits have been 
breached. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41788-89 

The floor amendment to this paragraph was one of a series of amend­
ments described as "technical and conforming" amendments, which 
were offered by Representative Cohen and considered and adopted en 
bloc. There was no explanation or discussion of the amendment to this 
paragraph. 

174 



18 U.S.C § 316J(h)(8) 

Materials from the History of the 1979 Amendments 

Opening Statement of Senator Joseph R. Biden, Jr., at Second Day of 
Hearings, 1979 Senate Hearings 72 
[B]efore turning to the witnesses, I would like to frame what I believe to be the 
ultimate questions for the committee and. therefore, our witnesses today. 

Phil Heymann, who appeared on behalf of the Justice Department, argues 
that the best solution to the speedy trial is to lengthen the time limits and nar­
rowly construe the exclusions. Proponents of the act argue that the best ap­
proach is to leave the time limits mlact and more liberally construe the exclu­
sions as the second circuit has been doing. 

Today we will hear from Judge Ward who wrote the second circuit guide­
lines. I understand Judge Ward will use the case that Phil Heymann used in his 
testimony to illustrate thaI a flexible interpretation of the exclusions and the 
present time limits will achieve the same results as the Department of Justice's 
longer time limits and narrow construction of the exclusion. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 50 

Time is needed to collect and review investigative reports and other evi­
dence. In some of the less urban states, FBI and other investigative agents are 
housed all around the district. Collecting reports held by these agents can take 
many days. Once these reports are collected and reviewed. time is needed for 
investigators to follow out leads. for prosecutors to conduct a thorough explo­
ration of the case in the grand jury, and for chemil>ts and other experts to com­
plete their scientific analyses. The OIAJ study cited problems in obtaining labo­
ratory reports analyzing such thing!> as handwriting samples, fingerprints, or 
other physical evidence as a major source of delay. Thes,~ laboratory reports 
often routinely take four to six weeks to get back. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 54 

Scheduling conflicts for prosecutors are inevitabl·;o. and judges. faced with the 
strict time limits, have refused to grant a continuance where the Assistant as­
signed the case is in trial before another judge. This has forced the government 
to reassign the prosecution of the case to another Assistant. This is done even 
though the new Assistant assigned to the case, unlike the first Assistant has no 
familiarity with or knowledge of the case. The result is an unjustified duplica­
tion of work and often a lack of preparation of the reassigned case. 

Testimony of Assistant Attorney General Philip B. Heymann, 1979 
Senate Hearings 35, 41·42 

Time is needed ... to collect and review investigative reports and other evi­
dence. In some of the non urban States. FBI and other investigative agents are 
housed all around the district. We have a memo from our U.S. attorney in the 
Southern District of Indiana that I wOl'ld like to submit for the record, Me. 
Chairman, Virginia McCarty. She describes how the FBI agents and the DEA 
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agents are scattered around the district and the fact that they can only get mat­
ters typed, frequently, by mailing them in to Indianapolis, taking much time 
simply in transportation. 

Senator BIDEN. It will be included in the record. 
[Text of memorandum omitted.] 

Mr. HEYMANN. Collecting reports held by these agents can take days. Once 
the reports are collected they must be reviewed. All of this frequently has to be 
done after arrest because we cannot delay arrest. The arrest takes place when 
you see somebody robbing a bank or selling drugs. 

Time is needed for investigators to follow out leads, for prosecutors to pres­
ent the case to the grand jury for chemists and other scientific experts, often in 
Washington or scattered around the country, to process the scientific informa­
tion, and for fingerprints to be sent in for review. * While each of those cases 
has a 30-day deadline on it, each of these places is processing many other cases 
at the same time. 

When Virginia McCarty from Indiana, or her FBI agent, sends in for scientif· 
ic tests or for FBI prints, they do not go on the top of the pile. They cannot go 
to the top of the pile because Bob Fiske from New York and Billy Hunter from 
California are doing the same thing at the same time. 

Senator BIDEN. Now, does not the act presently say that if you need more 
you come and tell us what you need? It sounds like you are talking about ad­
ministrative problems-that an FBI agent cannot get a typewriter: you cannot 
get the fingerprints checked out. 

The act says that if you need more, come tell us what you need. 
Mr. HEYMANN. Let me tell you about one we would like more of, Senator 

Biden. The Congress passed last year the Financial Privacy Act. I do not want 
a change in this, but let me indicate what it does to a 30-day time limit. 

It gives an absolute right to the subject of the financial records request which 
we use frequently in our cases, to have a lO·day delay before the financial rec­
ords are turned over-if they are turned over. If those financial records lead us 
to others, which frequently happens, we have automatically 20 days. If we 
want to do that twice, we cannot satisfy the act. 

Senator BIDEN. Sure you can. All you have to do is make that known to the 
court. There is a provision in the act right now, the court can extend it without 
any great, major delay. I do not think that your argument is particularly 
cogent. 

Prepared Statement of John J. Cleary, 1979 Senate Hearings 99 
The statutory language should be expressly clarified to ensure that the defense 
has an adequate opportunity to prepare which would include proper investiga­
tion, research and access to the court's process to ensure adequate discovery 
and access to witnesses. The principles underlying the defense's inherent right 
to prepare [Powell v. Alabama, 287 U.S. 45 (1932)] should be more clearly 
stated in this statute. t 

Testimony of Judge Robert Peckham, 1979 Senate Hearings 132·33 
I think in light of the prior discussion with defense counsel this morning that 

it might be very helpful if in (h)(8) there was added another factor, and that 

·Punctuation so in original. 
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factor would have to do with the problems of counsel with prior engagements 
having the need for more time to prepare. 

I was very impressed with the language in the second circuit guidelines in 
that regard. I think the inclusion of such a factor would signal to any judges 
who might be taking a fairly strict view that Congress intended that those fac­
tors should be taken into account when considering (h)(8) exclusions. 

There is a certain majesty-perhaps I am naively impressed-there is a cer­
tain majesty about the language "Ends of justice shall outweigh the public and 
defendant's interest in a speedy trial." But on closer inspection I'm not sure that 
the scope of the provision is all that clear. 

And, as I hear, this morning the constant reference that the act really is very 
workable because almost any problem can be handled through this (h)(8) mech­
anism, I do want to point out that I think many judges are uncertain as to the 
latitude that they have, the parameters of the discretion that the Congress is 
setting forth here. 

There is another matter which may in fact not be an ambiguity. That is the 
reference in (h)(8)(C) to general congestion in the court not being a ground for 
invoking an (h)(8) continuance. 

As you know, almost all districts are on the individual assignment system. 
Each judge schedules his own cases. I take it that that means that if in my little 
example earlier of the judge setting the case, if within that 6O-day period he had 
already set very deeply, perhaps had committed himself to the beginning of a 3­
week trial-­

Senator BIDEN. By set deep, do you mean far in advance? 
Judge PECKHAM. No. Several cases at the beginning of each trial period, that 

is, the beginning of each. I am sorry, when I say set deep I mean three or four 
on a particular day. You can't just set one case at a time. It settles; you are 
sitting there with nothing to do. So it becomes somewhat of an art in setting 
that you don't overset, because if you have set too many, then you have a trail­
ing problem. None of the lawyers will take your dates seriously. 

But with respect to the language of general congestion, let me quickly make 
this point. If the judge perceives that he will not reach the criminal case during 
the 60 days because of prior settings, then I take it that language about conges­
tion means that he cannot use (h)(8) to extend the time for that case beyond 60 
days. That could mean that he would have to bump a civil case and make way 
for the criminal cases. In other words, he couldn't continue the case beyond the 
limits under (h)(8) because there was congestion in his calendar. 

Now my recollection is that both guidelines are silent on the meaning of 
"general congestion." 

I note also that there has been some comment that it could be argued that the 
situation of one judge's congestion is not the congestion that is referred to by 
the statute, that only general congestion of the entire court is referred to. But I 
would be concerned about taking that view because, with the individual assign­
ment system, and the act's separate provisions for judicial emergencies, it seems 
to me that the congestion of the individual judge's calendar must be what the 
Congress intended in (h)(8). 

If a different interpretation was intended, I think that, too, should be clari­
fied. 
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Letter to Senator Birch Bayh from Judge Prentice H. Marshall, May 10, 
1979, at 1979 Senate Hearings 442 
Other than its provision for excluding time in the interests of justice, the Act 
does not address the problems of engaged privately-retained counsel. Here I do 
not have in mind the lawyer who accepts more engagements than he or she 
reasonably can be expected to discharge. Rather I have in mind the situation 
which has confronted me within the last week: A seventeen-defendant conspir­
acy case in which the defendants are business persons of heretofore good repute 
charged with corrupting state governmental officials. Each defendant will prob­
ably be separately represented and should be. The case will take t€:n to twelve 
weeks to try. The lawyers representing the defendants are men and women of 
outstanding reputations and the abilities needed to defend the charge such as 
this one. Now normally there wouid be no difficulty. We would set the case for 
trial in July or August and be about our business. The difficulty lies in the fact 
that one of my colleagues has pending before him a multi-defendant criminal 
antitrust case in which several of the lawyers representing defendants before me 
are scheduled to proceed to trial there in the late summer in a case which it is 
predicted will take twelve to sixteen weeks to try. 

I could take the position that the lawyers who appeared before me cannot, in 
light of their prior commitment in the antitrust case, accept the present engage­
ment. But I am apprehensive in doing that because of the generally accepted 
attitude that an accused has a constitutional right to counsel of his or her 
choice. I realize that the counsel of choice doctrine has not been closely exam­
ined by the Supreme Court or other high courts of review. Nevertheless, one is 
hesitant to brush that notion aside in a case which will take as long to try as the 
one I am confronting. 

Therefore, I suggest that thoughtful consideration be given to amending the 
Act to accommodate or reject such conflicting engagements. It may well be 
that the Congress in its judgment will conclude that conflicting engagements of 
counsel are not adequate grounds to exclude time under the Act. If that be so, a 
meaningful constitutional debate will occur in the committees of Congress and 
on the floors of both houses, so that the issue is confronted. If the Congress 
concludes that conflicting engagements should result in excluded time, that will 
be specifically spelled out in the Act. 

1979 Senate Committee Report 19·20 
Data gathered on the use of "ends of justice" continuances, which, as noted 

above, this Committee considered "the heart of the speedy trial scheme," is par­
ticularly instructive. The Administrative Office reported that, durmg the last 
full court year, such continuances comprised 16.2 percent of all incidents of 
delay. Again, the findings of the Department are in accord: 

'" '" '" On a national scale, this category accounts for approximately 
one-third of all incidents of excluded processing time. Yet, in one 
sample district it accounted for two-thirds of excluded incidents and, 
in another sample district, almost none.'" 

For that same year, the General Accounting Office found that only 5.6 percent 
of the defendants whose cases were terminated were granted a continuance. In 
the eight districts it surveyed closely, which included four of the country's 

*ElIipsis in original. 
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busiest criminal jurisdictions, defendants were granted continuances in only 1.5 
percent of the cases. In two of those districts, the number of defendants granted 
continuances was less than I percent of the total. 

Various explanations are for [sic] apparent underutilization of the Act's 
"safety-value" exclusions. The Department study provides one: 

While continuation of inconsistencies of this sort after the Act be­
comes fully effective will make compliance in some districts extremely 
difficult, and thus increase the likelihood of dismissals, it seems likely 
that more uniform and more realistic applications of the exclusions 
will occur. As one trial judge reassuringly expressed it during an 
OIAJ interview, greater use of the excludable time provisions will be 
made "when it counts", i.e., when the consequences for non-compli­
ance is dismissal. 

Other explanations are much less reassuring. The staff of the Fordham Law 
Review undertook a detailed survey of experience under the Act in three ad­
joining metropolitan districts. They found that, 

(i)n spite of the flexible application of section 3161(h)(8) intended by 
Congress, approximately half of the judges interviewed in the three 
districts construed the provision narrowly. The explanations for this 
reticence to grant excludable continuances ranged from hostility 
toward the Act to unfamiliarity with its provisions. One judge, whose 
antipathy was obvious, reasoned that "the best way to get rid of a bad 
law is to enforce it strictly." Several judges noted that granting con­
tinuances increased their administrative burden because they only 
"rented time" postponed trials must be squeezed into time slots that 
may already be overcrowded. Others, perhaps unaware of the flexibil­
ity intended by the drafters, feared criticism that they would subvert 
the congressional mandate of speed if they did not try every case 
within sixty days. 

Whether isolated or more widespread, such interpretations are inconsistent 
with congressional intent as to the policy objectives of the Act. As the House 
Committee stated in its report: 

The Committee believes that both delay and haste in the processing 
of criminal cases must be avoided; neither of these tactics inures to the 
benefit of the defendant, the Government, the courts nor society. The 
word speedy does not, in the Committee's view, denote assembly-line 
justice, but efficiency in the processing of cases which is commensu­
rate with due process. 

Neither hostility toward the Act nor fear of the consequences is a justifiable 
basis for interpretation which is so strict as to deny the spirit of it as well as its 
letter in application. The Committee does find, however, that some provisions 
of the Act, particularly with respect to excludable delays, deserve legislative 
clarification consistent with recommendations of the Department, the Judicial 
Conference and the defense bar. Moreover, existing legislative history with re­
spect to the meaning of the exclusionary provisions and the probable frequency 
of their application may be unduly harsh, as a result of an overabundance of 
caution on the Judiciary Committees' part in reaction to contemporary expres­
sions of hostility toward the Act. 
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Accordingly, the Committee amendment makes changes in several excludable 
time and continuance provisions to meet legitimate concerns; these changes, 
and their intended meaning, are expressed and eAplained in the next section. 

The Committee must stress, at this juncture, that no amendment short of 
repeal and no amount of interpretive language could conceivably meet every 
objection and solve every problem arising from the Act's application in a prac­
tical setting. To attempt to do so would so constrict the Act as to hamstring its 
inherent flexibility and defeat its principal aims as a consequence. While the 
Administrative Office has demonstrated diligence and good faith in its efforts to 
guide the districts toward a reasonable application of the Act in practice, the 
Committee finds that, too often, the Administrative Office has erred on the side 
of caution. The Second Circuit has interpreted the Act and its legislative histo­
ry in a creative manner which preserves its objectives and specifically addresses 
most of the problems which have hindered its smooth implementation, as Judge 
Ward's example, supra, demonstrates. After careful reading, the Committee is 
of the opinion that the Second Circuit guidelines are worthy of consideration 
by all the districts as a model for future implementation, consisknt with pres­
ently-contemplated changes. The Committee invites every circuit council and 
district chief judge to give them the closest attention possible. 

1979 Senate Committee Report 23 
The Justice Department also contends that the final arrest-indictment time 

limits will prejudice the ability of the Government to investigate the charges 
fully before the time runs .... 

In this case the Department's concern has been carefully documented and 
legislative relief is appropriate. The Department's study found the unavailability 
of investigative reports to be one of the three most significant causes of delay in 
the nine districts it surveyed, regardless of whether their compliance levels 
were low or high with the Act's time limits. The General Accounting Office 
found the same situation existed in the districts it studied, although it found in 
some cases that requests for priority processing had not been made. Although 
§ 3161(h)(8)(B)(iii) can arguably be extended to cover reasonable periods of 
delay during which repofts from investigative agencies and evidentiary analyses 
from laboratories are completed and the Second Circuit has so interpreted it, 
the Committee recognizes that this question is a serious one. 

Accordingly, the Committee's amendment clarifies that section'!; "ends of jus­
tice" continuance provisions to permit a court, in a case where arrest precedes 
indictment, to grant a continuance if it finds "that it is unreasonable to expect 
return and filing of the indictment" within the time limits, less other excludable 
delays. 

1979 Senate Committee Report 25·26 
A second concern is more serious: adequate time for the consideration of plea 

bargains. None of the speedy trial objectives sought to be advanced by the Act 
is served if an innocent defendant, faced with little time to prepare his defense 
and a Government prepared for trial. accedes to a guilty plea to reduced 
charges rather than running the risk of a worse fate at triaL The same is true if 
a United States Attorney with a significant backlog of criminal cases decides to 
resort to plea-bargaining serious offenses. The most that current data shows is 
that cases disposed of by plea have increased slightly in the three years the Act 
has been in effect over the year previous to its enactment but, again, the dis­
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missal sanction has yet to take effect. Whether the excludable delay provisions 
include time spent by the court in considering a plea bargain proposed to be 
entered into by the parties is once again, a matter of interpretation. In its re­
cently-promulgated guidelines, the Second Circuit lists "a defendant's coopera­
tion" as one of the circumstances in which the "ends of justice" almost always 
outweigh the speedy trial interests " " ... (whether viewed as a circumstance 
'likely to make a continuation of (the) proceeding impossible' under 
(§ 3161)(h)(8)(B)(i) or a separate factor."'" The attendant comment says: 

It is evident that a plea agreement or an agreement to terminate the 
prosecution of a cooperating defendant can often not be made until 
well after the statutory periods have run. Consequently, an (h)(8) con­
tinuance would be most appropriate. 

If Federal prosecutorial policies are changing in emphasis to reserve for trial 
more serious offenders, it is obviously not in the public interest to permit those 
who have engaged in less serious, but nonetheless proscribed, criminal conduct 
to "take under advisement" a negotiated plea agreement and then move for dis­
missal once the time to trial has expired. To the same degree public confidence 
in equal justice would be eroded from the incarceration of an innocent person 
forced to plead guilty, due to an inability to prepare his or her defense on time. 
Either would surely constitute a "miscarriage of justice," and, as the Second 
Circuit makes plain, no such result was intended. As a general matter the com­
mittee is reluctant to automatically exclUde plea bargaining per se because the 
difficulty of measuring the beginning on a bonafide bargaining [sic} but prefers 
the case-by-case approach of second circuit under existing language. However, 
the Committee amendment would exclude automatically from the sixty-day 
period delay resulting from consideration by the court of a proposed plea 
agreement entered into by the defendant and the Government. 

The most serious concern about the arraignment to trial period raised by pro­
ponents of change involves the ability of the defendant to obtain and maintain 
counsel of his choice and prepare effectively for trial. Not surprisingly, given 
palpable judicial unwillingness to interpret the Act's exclusions flexibly to date, 
the absence of a dismissal sanction to serve as an incentive and a Government 
which may be prepared to try its case when the indictment is returned, many 
defense lawyers have characterized the Act as the "Speedy Conviction Act." 
Theoretically, the defense has a maximum of one hundred days to prepare for 
trial, less appropriate excludable delays; however, since fewer than four in ten 
cases commence with arrest, most defendants would have seventy net days to 
prepare. Moreover, preparation time may be further limited to sixty net days, 
or less. The ten-day indictment to arraignment period is often eliminated by 
holding arraignment on the day of indictment or, when arrest follows indict­
ment, on the date of the first appearance. At that point, the ciock starts to run. 
If a defendant is not represented by counsel at that point, part of the prepara­
tion time must be consumed searching for representation. Given the fact that a 
United States Attorney can control the switch on the ciock to the extent that 
the seventy-day maximum is begun upon indictment, the burden of preparation 
does not always fall as heavily on the Government. 

If courts, feeling compelled to schedule trials immediately, are loathe to grant 
"ends of justice" continuances to permit adequate preparation time-and the 
Committee finds considerable evidence that many are-and construe automati­
cally-excludable delays with too much inflexibility, the defendant and his coun­

·Ellipsis and placement of parentheses and quotation marks in original. 
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sel may shoulder an unintended and unwarranted share of the speedy trial 
burden. As the comment from the House Judiciary Committee's 1974 report 
makes clear, the expedients of speed and efficiency were not to supersede the 
elements of due process; ,,* '" '" (a) scheduled trial date should never become 
such an overarching end that it results in the erosion of the defendant's right to 
a fair triaL"* 

The Committee believes that the defendant's ability to retain counsel of his 
choice and within his means, to enjoy continuity of counsel where possible and 
to have diligent counsel prepared to put on his or her defense are essential and 
must be encouraged where to do so would not frustrate the public's interest in 
speedy trials and would serve the ends of justice. While it believes that the Act 
as written is flexible enough to permit the realization of these objectives, its leg­
islative history placed undue emphasis on case complexity and failed to foretell 
the types of occurrences for which defendants should not be penalized, such as 
good-faith scheduling conflicts and illness. For these reasons, the Committee 
amendment clarifies reasonable delay for pretrial motions preparation which 
may automatically be excluded and sharpens the variety of factors courts may 
consider in deciding whether to grant "ends of justice" continuances, including 
the uniqueness or complexity of the case, obtaining and maintaining continuity 
of counsel and reasonable preparation time. 

1979 Senate Committee Report 28-29 
In conjunction with its recommendation to enlarge the time limits of the Act 

while giving the defense not less than thirty days to prepare for trial, the Judi­
cial Conference has recommended in the past that the Act be amended further 
to permit the defendant to waive the thirty-day minimum. While the Committee 
has received no formal legislative recommendation to permit waiver by the de­
fendant of any part of the Act, it has found that some judges feel that the Act 
may be waived by a defendant currently. 

The sole reference to waiver in the Act appears in § 3162(a)(2), which states: 

• '" '" Failure of the defendant to move for dismissal prior to trial or 
entry of a plea of guilty or nolo contendere shall constitute a waiver 
of the right to dismissal under this section. t 

The committee wishes to state, in the strongest possible terms, that any con­
struction which holds that any of the provisions of the Speedy Trial Act is wai­
vable by the defendant, other than his statutorily-conferred right to move for 
dismissal as cited above, is contrary to legislative intent and subversive of its 
primary objective: protection of the societal interest in speedy disposition of 
criminal cases by preventing undue delay in bringing such cases to trial. 

Several arguments based on constitutional grounds have been advanced to 
justify the use of waiver: 

(1) Waiver of the speedy trial guarantees established by the Act is prop­
erly inferred from the defendant's ability to waive the Sixth Amendment 
right to speedy trial. As has already been stated, the Act seeks to protect 
and promote speedy trial interests that go beyond the rights of the defend­
ant; although the Sixth Amendment recognizes a societal interest in prompt 
dispositions, it primarily safeguards the defendant's speedy trial right­
which mayor may not be in accord with society's. Because of the Act's 

*Ellipsis in original. 

tEllipsis in original. 


182 



18 U.S.c. § 3161 (h)(8) 

emphasis on that societal right, a defendant ought not to be permitted to 
waive rights that are not his or hers alone to relinquish. 

(2) A construction of waiver is necessary to preserve the constitutional­
ity of the Act. Specifically, it is asserted that the excludable time provi­
sions do not allow delay in many circumstances where denial of a continu­
ance would deprive the defendant of his or her rights to assistance and 
choice of counsel, as well as due process of law. If the defendant cannot in 
those instances free himself from the statutory constraints through the ex­
pedient of waiver, the argument proceeds, the Act is to that extent uncon­
stitutional. The Committee contends that any conclusions that the Act does 
not provide sufficient latitude to permit delay in situations where a defend­
ant's recognized Sixth Amendment right is jeopardized thereby-effective 
assistance of counsel, including the right to prepare an adequate defense 
and reasonable preparation time; choice of counsel; and fundamental due 
process is based on reading the Act much too narrowly. The Second Cir­
cuit guidelines in construing both the automatically-excludable delay and 
the "ends of justice" continuance provisions, make ample room for accom­
modation of circumstances where strict enforcement of the Act's time 
limits might prejudice acknowledged Sixth Amendment speedy trial rights 
which accrue to the defendant. Nonetheless, the Committee amendment 
further clarifies applicable provisions in both the delay-exclusion and con­
tinuance provisions to remove any doubt. 

1979 Senate Committee Report 31 
Other major areas of importance to all parties upon which agreement has 

been reached and which are included in the consensus substitute are as follows: 

(5) clarifying the grounds for "ends of justice" continuances to permit 
reasonable delay where, due to the nature of the case or attendant circum­
stances, it is unreasonable to expect an indictment to be returned or either 
party to be fully prepared for pretrial proceedings or trial within the time 
limits and, in routine cases, to protect the defendant's ability to obtain 
counsel of choice and to protect the ability of both parties to prepare fully 
from unforeseen circumstances. . . . 

1979 Senate Committee Report 32 
[T)he Committee wishes to stress that this minimum-preparation time guarantee 
[of section 3161(c)(2)] is not to be construed to permit the defendant to delay 
unduly the trial date, especially where permissible excludable delay is found. If, 
for example, counsel for the defendant moves for an "end of justice" continu­
ance under section 3161(h)(8) to allow him or her additional time to prepare for 
trial, the court should scrutinize closely his or her good-faith efforts to prepare 
inside the time fixed for trial, taking into account other excludable delays. 
Again, the court should take great care to balance the defendant's and society's 
speedy trial rights against the "ends of justice" to be served by granting such a 
motion. 
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1979 Senate Committee Report 33·34 
The Committee's recommended changes in the computation of excludable 

delays and pretrial motions practice bear some explanation. First, the language 
in subparagraph (F) of subsection (h)(1), the automatically excludable delay 
provisions, must be read together with the proposed change in clause (ii) of 
subsection (h)(8)(B) involving "preparation" for "pretrial proceedings". Al­
though some witnesses contended that all time consumed by motions practice, 
from preparation through their disposition, should be excluded, the Committee 
finds that approach unreasonable. This is primarily because, in routine cases, 
preparation time should not be excluded where the questions of law are not 
novel and the issues of fact simple. However, the Committee would permit 
through its amendments to subsection (h)(8)(B) reasonable preparation time for 
pretrial motions in cases presenting novel questions of law or complex facts. 
We suggest caution by courts in granting "ends of justice" continuances pursu­
ant to this section, primarily because it will be quite difficult to determine a 
point at which preparation actually begins. 

This provision and the change the committee amendment makes with respect 
to the automatic exclusions for pretrial motions in (h)(1)(F) is an appropriate 
subject for circuit guidelines, pursuant to the Committee's addition of a new 
subsection (f) to section 3166. Not only should such guidelines instruct courts 
on how to compute the starting date of preparation for complex pretrial mo­
tions, but such guidelines should also set uniform standards for motion practice. 
Many courts by local rule have either adopted an omnibus pretrial motions pro­
cedure, which requires consolidation of all such motions soon after arraign­
ment, or they require the filing of pretrial motions within a specified number of 
days (often 10) after arraignment, although they need not be consolidated. The 
Committee expresses no preference but recognizes that, if basic standards for 
prompt consideration of pretrial motions are not developed, this provision 
could become a loophole which could undermine the whole Act. 

1979 Senate Committee Report 34·35 
Section 5 of the Committee amendment clarifies the list of factors that the 

court should consider when granting an "ends of justice" continuance under 
section 3161 (h)(8). 

Subsection (a) amends clause (ii) of existing section 3161(h)(8)(B) 10 address, 
in part, the preparation time problem regard [sic] pretrial motions, discussed 
above. In addition, it makes it clear that, in unusual or complex cases, the court, 
by utilizing the "ends of justice" balancing test, can grant a continuance to 
either party where circumstances warrant it, such as extensive discovery based 
on complex transactions. 

Subsection (b) deals with a very specific problem presented to the Committee 
by the Department of Justice. When the Congress considered the Act in 1974, 
it specifically created flexibility in subsection 3161(b) for small and rural dis­
tricts, where grand juries are not in continuous session, by providing an addi­
tional 30 days when arrest occurs when the grand jury is not in session, during 
the 30 day period. The amendment made here is designed to clarify the authori­
ty of the court, pursuant to the general "ends of justice" balancing test, to grant 
a continuance in a circumstance such as might occur in a rural jurisdiction 
where a regularly-convened grand jury is to expire shortly after an arrest is 
made. This provision assumes that the Department feels constrained to arrest 
the defendant, e.g., for fear of flight, yet cannot be prepared to present the case 
to the grand jury within the time before it is due to expire. 
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The amendment in subsection (c) meets the defense bar's major concern that, 
in some circumstances, there will be inadequate time to prepare within 70 days 
from indictment, as well as the Government's concern that, in some cases, the 
30 day period from arrest to indictment is too short for adequate investigation. 
There are three significant parts to this provision: 

First, defendants are specifically afforded a reasonable time to obtain counsel. 
A continuance would be available explicitly to toll the time limit for a reason­
able period during which the defendant seeks to obtain legal representation of 
his choice. Under existing law, the defendant may be faced with an impending 
trial date without counsel and, instead of being able to spend his time working 
on the defense, he must spend his time trying to find representation. This 
amendment would, if the court finds that the "ends of justice" require it, "stop 
the clock," for a reasonable time, until the defendant obtains counsel. 

Second, this amendment would provide a basis for a continuance, for either 
the Government or the defendant, when failure to do so would unreasonably 
deny continuity of counsel. This meets the concern over scheduling conflicts 
caused by defense counsel's and the United States Attorneys' good faith, al­
ready scheduled commitments or other unavoidable problems such as emergen­
cy, illness, long-planned vacation or other circumstances which would other­
wise require a disruptive change of counsel, in order to meet the time limits. 

Third, and most important, the Committee amendment provides the court a 
basis for a continuance when, after due diligence on the part of counsel for 
either party, there is simply not enough time to effectively prepare for trial of a 
case which is neither unusual nor complex, within the meaning of new clause 
(ii), supra. The Committee intends that the Government would bear a heavy 
burden under this provision, in cases started by indictment, when it has been 
preparing a case for a substantial period of time prior to seeking and obtaining 
return of the indictment. In cases initiated by arrest, however, granting a 
motion for continuance under this provision should be easier. 

Testimony of U.S. Attorney Robert Fiske on Behalf of the Department of 
Justice, 1979 House Hearings* 

In terms of the impact on our offices, there are two things that I think the 
Senate bill and the second circuit guidelines do that are very important. One, 
they deal with the arrest to indictment stage which Phil Heymann alluded to 
just a moment ago by making it very clear that it is appropriate to give an 
(h)(8) continuance in cases where by reason of the nature of the investigation it 
simply isn't possible to return an indictment within 60 days of an arrest. 

One of the most common problems, and one of the most common concerns is 
the situation where you have. where you are quite sure is a syndicate, a net­
work of criminals working together. Take a narcotic case, for example, and you 
may have to arrest one of the defendants for valid law enforcement reasons. He 
may be able to flee or something else. That immediately starts the time period 
running for an indictment of that particular defendant. Under ordinary circum­
stances we would much rather not indict that defendant until we completed the 
investigation of the entire syndicate and can indict everyone at once, because 
once you indict the first defendant, the time starts running for his trial and you 
may end up having to go to trial against that particular individual and give up 
an informant and give up witnesses before you are ready to go forward with 
the others. 

*Excerpted from galley proof. 
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So, this is the most compelling case really for a continuance that would allow 
the indictment period to be extended until after the investigation was complete. 
That concept is written into the second circuit guidelines, and it is also in the 
Senate bill, and it is of great value to law enforcement. 

1979 House Committee Report 10 
The committee adopts, without change, the Senate amendments to the provi­

sions of Section 3161(h) of the act relating to exclusions and "ends of justice" 
continuances. 

1979 House Committee Report 12 
Section 5 amends in three respects the language of section 3161(h)(8) provid­

ing for "ends of justice" continuances. These changes would­
(a) Revise language relating to the grant of continuances based on the com­

plexity or unusual nature of a case to clarify that such continuances can be 
granted on the basis of delays in preparation of the case in all phases of the 
cases, including, for example, in the preparation of complex pretrial motions; 

(b) Authorize an "ends of justice" continuance to take into account arrest to 
indictment delay which occurs when a defendant is arrested in the final days of 
a grand jury session, indictment cannot reasonably be obtained before the end 
of the session, and another grand jury will not be convened within the 3D-day 
requirement of section 3161(b). In the view of the Justice Department, this 
amendment is needed in rural and sparsely populated districts, where grand 
juries are not in continuous session; and 

(c) Add a new subsection to section 3161(h)(8) to permit "ends of justice" 
continuances, in cases other than "unusual or complex" cases covered by sec­
tion 3161(h)(8)(B)(ii), when such a continuance is necessary to allow a defend­
ant adequate time to obtain counsel, when needed to guarantee continuity of 
counsel to either party, or when necessary to permit either party reasonable 
time for effective preparation of the case. 

18 U.S.C. § 3161(i) 

(i) If trial did not commence within the time limitation specified in section 
3161 because the defendant had entered a plea of guilty or nolo contendere sub­
sequently withdrawn to any or all charges in an indictment or information, the 
defendant shall be deemed indicted with respect to all charges therein con­
tained within the meaning of section 3161, on the day the order permitting 
withdrawal of the plea becomes final. 

Derivation 

First appeared in 1972 Senate subcommittee bill, § 3161(d) (p. 300). 
This provision was identical to the final version except that it provided 
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that the defendant shall "be deemed arraigned on the information or in­
dictment," and referred to an order permitting withdrawal of "the plea 
of guilty." 

1974 Senate committee bill, § 3161(i) (p. 317). Substituted "be 
deemed indicted" for "be deemed arraigned on the information or in­
dictment. " 

1974 House subcommittee bill, § 3161(i) (p. 343). Eliminated "of 
guilty" from the phrase about an order permitting withdrawal of a plea. 

1974 House committee bill, § 3161(i) (p. 343). No change. 
No House floor amendments. 
1974 act, § 3161(i) (p. 378). 
Not amended in 1979. 
There was no similar provision in the ABA standards. 

Materials Addressed to Original Ervin Bill 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
252 

Section 3161(b)(1) also fails to take into account the relative ease with which 
pleas of guilty may be withdrawn prior to sentence. In view of this fact, it is 
present practice not to dismiss counts to which no pleas are entered until after 
sentencing on the plea. Under section 3161(b)(l) a defendant could enter a plea 
of guilty on the 59th day after his arrest but because the preparation of a pre­
sentence report may take approximately four weeks, should he subsequently 
change his mind and withdraw his plea of guilty there would be no possibility 
of prosecuting him on other counts which may not yet have been dismissed. 
Indeed, the proposed language makes it doubtful that after the expiration of the 
60-day time period a defendant could even be prosecuted with respect to the 
charge to which he pleaded guilty but subsequently withdrew his plea of guilty. 

This problem becomes especially acute in situations where the plea of guilty 
is entered pursuant to Rule 20 of the Federal Rules of Criminal Procedure. In 
such cases, should the defendant change his mind and withdraw his plea of 
guilty, he would have to be transferred to another district for trial. Obviously, 
this process could not be accomplished within the time period specified. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262-63 

Section 3163(t) of the proposed amendments set forth the language 
that was adopted in the 1972 Senate subcommittee bill. 
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Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 259 

Section 3163(1) makes provision for cases involving the withdrawal of a plea 
of guilty or nolo contendere. Without a provision of this nature, a defendant 
could withdraw his plea after the expiration of the time limits and move for 
dismissal. Similarly, he could withdraw the plea late in the time limits and leave 
the Government with little time to prepare its case in order to me'~t the time 
limit. For these reasons, we think this provision is essential. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings !;4 
The commentary on this provision in the draft report was virtually 

identical to the commentary at pages 41-42 of the 1974 Senate commit­
tee report, set forth below. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 41-42 
Subsection 3161 (i) provides that where a defendant pleads guilty and then 

withdraws his plea that the time limits commence again on the date the plea is 
withdrawn. 

This provision added at the suggestion 01 ,;le Justice Department, takes into 
account the relative ease with which pleas of guilty may be withdrawn prior to 
sentence. Under S. 895, without such a provision, it was possible for a defend­
ant to enter a plea of guilty on the 59th day to one of several charges and wait 
several weeks, and then withdraw his plea before sentencing, thereby frustrat­
ing any prosecution on the other counts which might not yet have: been dis­
missed. It was even possible under the original language that the Government 
would have been unable to prosecute the defendant with respect to the charge 
to which he pleaded guilty but subsequently withdrew the plea. 

The Committee followed the Justice Department's proposed solution to this 
problem in providing that the time limits start all over again on the day that a 
withdrawal of a plea becomes final. Therefore the day on which the defendant 
withdraws the plea is treated as the initiation of a legitimate subsequent pros­
ecution. If a defendant pleads guilty to a charge on the 59th day after arrest 
and then withdraws his plea, the withdrawal of plea is treated as the first day 
of a new prosecution with 60 days remaining in which to try the defendant. 
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18 U.S.C. § 3161(j) 

(j)(1) If the attorney for the Government knows that a person charged with 
an offense is serving a term of imprisonment in any penal institution, he shall 
promptly­

(A) undertake to obtain the presence of the prisoner for trial; or 
(B) cause a detainer to be filed with the person having custody of the pris­

oner and request him to so advise the prisoner and to advise the prisoner of 
his right to demand trial. 
(2) If the person having custody of such prisoner receives a detainer, he shall 

promptly advise the prisoner of the charge and of the prisoner's right to 
demand trial. If at any time thereafter the prisoner informs the person having 
custody that he does demand trial, such person shall cause notice to that effect 
to be sent promptly to the attorney for the Government who caused the detain­
er to be filed. 

(3) Upon receipt of such notice, the attorney for the Government shall 
promptly seek to obtain the presence of the prisoner for trial. 

(4) When the person having custody of the prisoner receives from the attor­
ney for the Government a properly supported request for temporary custody of 
such prisoner for trial, the prisoner shall be made available to that attorney for 
the Government (subject, in cases of interjurisdictional transfer, to any right of 
the prisoner to contest the legality of his delivery), 

Derivation 

First appeared in 1974 House subcommittee bill, § 3161 (j) (p. 344). 
1974 House committee bill, § 3161(j) (p. 344). No change. 
No House floor amendments. 
1974 act, § 3161(j) (p. 378). 
Not amended in 1979. 
ABA standard 3.1 was similar. 

Materials Addressed to Original Ervin Bill 

Testimony of Senator Philip A. Hart, 1971 Senate Hearings 22 
Section 3161(c)(3) of this bill exempts from the measured period of 60 days, 

time when the defendant is "unavailable." It is not clear whether this includes 
time when the accused is serving a prison sentence on a conviction for State or 
Federal crime. This issue of speedy trial for someone serving another sentence 
should also be clarified in these hearings. It may seem at first blush that a pris­
oner's right to speedy trial is less important. But the Supreme Court pointed 
out, in Smith v. Hooey, 393 U.S. 374, that there are several reasons why he too 
suffers from undue delay. 
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Testimony of Judge Albert Lee Stephens, Jr., 1971 Senate Hearings 82 
On page 4 of the bill--IlO. excuse me. an page 4 of the Second Circuit rule, 

Paragraph 7 of that spells out the dury of the U,S, attorney, and it puts upon 
him an affirmallve duty. if a person is imprisoned someplace in a State court 
and he is charged 'N;th a Federal crime, to try to get the charge of the Federal 
crime settled right away, In otber word" that must be promptly done, too, so 
that stIle charge5 are not hanging over a person who is serving time in prison, 
and I w(1uld recommend to the u1mmittee the consideration of incorporating 
paragraph 7 nf the Jamwry S. 1971. rule of the Second Circuit into the bill, 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney G.~neral Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

(§ ,116~(a)J(5) The rc:riod 01 delay resulting from detention of the defendant 
in <lnuther jL:cblilctiuH providd the prosecuting attorney has been diligent and 
has made' re,bon;Jok c·ffor!'. to ohtain the presence of the defendecnt for trial. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorne), General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 258 

Sechon 3162(a)(5) ,.xciude~ J [1eriod of delay resulting from the detention of 
the defendant ill another jun~ltietion. Adapted from the Second Circuit Rules, 
it also requires thaI the prosecmion have been diligent in its efforts to obtain 
the defenJam's presence for trial. We feel that this provision is desirable since 
not infrequently (I) a def~ndant is in custody in another jurisdictic!1 at the time 
he is indl..:lt:d. or (2) a dc:rendant is subsequently committed to custody in an­
other jurisdiction afta 1l1dictment. but before trial. Since time is required to 
prepare' and ser'cc a ,\int "f habeas corpus ad prosequendum in order to secure 
the defendant's prt:scllce .he period of delay should be excluded from the 180­
day limit. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 22 
In cases where the accused is already serving a term of imprisonment either 

within or without the district. th..: attorney for (he Government is required to 
promptly iuitiate procedures to protect the defendant's right to speedy trial by 
either "eeking to obtain his presence for trial or tiling with custodial authorities 
a detaintr and request to advise the defendant of his right to demand triaL 
Upon lcceipt of ~uch detainer. the official holding the prisoner must promptly 
advise him not only of thal right. bur also must apprise him of rhe charges 
lodged against hill!, If the detainee does exercise his right and demands trial, 
the custodian mUST certIfy that fact promptly to the prosecutor that caused the 
detainer to be filed who. after receiving the certificate, is then bound to obtain 
the defendant's presence for trinl. After the prosecutor makes such a properly. 
supponed request for temporary custody. the defendant must be made available 
for trild without prejudice to tradllional rights in cases of interjurisdictional 
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transfer. The computation of time for trial begins once the defendant's presence 
has been obtained, unless the court finds in considering his subsequent claim for 
dismissal, under the provisions of this legislation, that th,~ prosecutor is respon­
sible for unreasonable delay in either filing a detainer or seeking 10 obtain the 
accused person's presence, 

1974 House Committee Report 34·36 
Section 3161 (j) extends the right to a speedy trial to prison;;;rs and is new lan­

guage added by the Subcommittee. Although such a ~afeguard is new to this 
legislation, it is not a novel idea. This provi~ion is a reproduction of Standard 
3.1 of the American Bar Association's Standards Relating to 5peedy Trial as rec­
ommended by the Advisory Committee on the Criminal Trial in 1967 , and ap­
proved by the House of Delegates in 1968. This particular standard also served 
as a model for a more general detainer provision in scctinll q(b) of the Model 
Plan for the u.s. District Courts of Achieving Prom}'! Dispo.·;Uioli Criminal 
Cases, which was promulgated by the Judicial Cllllfercnct.' pursuant to Rule 
50(b) and circulated to all Federal judieidl districts l()f adoption. 

In fashioning Standard 3.1, the ABA tracket.: a modern trend in State ease 
law that holds that the government mll<;t exercise SGme degree of diligence in 
trying to obtain an imprisoned defendant's presence for trial, an appropriate de­
velopment since "the legal uncertainties of eXI radition and the difficulties of 
travel and communication . . . have largely disappeured,"* A significant 
number of States have either enacted the Uniform lI1andatery Disposition of 
Detainers Act or some variation thereof, or have ratified the draft of An Inter­
state Agreement on Detainers. Both are premised 1;I'0n the assumption that a 
prisoner who has had a detainer lodged against hill] for tri,d upon completion 
of his sentence is seriously disadvantaged thereby. It should be noted that the 
prisoner is not the only party prejudiced by such an arrangement: 

The prison administrator is thwarted in his effon:- [(1ward rehabilita­
tion. The inmate who has a detainer against him is filled with anxiety 
and apprehension and frequently does not respond 10 a t:aining pro­
gram. He often must be kept in close custody, whi1:h bars him from 
treatment such as trustyships, moderation~ of CINOdy and opportunity 
for transfer to farms and work camps. In many .:uri"didj'.llls he is not 
eligible for parole; there is little hope for his release after an optimum 
period of training and treatment, when he is ready for return to soci­
ety with an excellent possibility that he will Hot offend agam. Instead, 
he often becomes embittered with continued institutionalization and 
the objective of the correctional system is defeall'd. lCoundl of State 
Governments, the Handbook of Inter~tate Crillle COnlmL p. 86.]1' 

By adopting the Advisory Committee's detainer qandard, the Committee also 
endorses the ABA's conclusion that­

(s)uch a requirement is appropriate, for othenvise the prisoner's right 
to speedy trial could be circumvented by delay on the part of the 
prosecutor in lodging a detainer against him. It seems dear that a pris­
oner can be disadvantaged by delay even during the period when no 
detainer has been lodged against him. Indeed, delayn the trial of a 

"Ellipsis in original. 

tBrackets ill original. 


191 



18 US.c. § 31610) 

person serving a sentence on another offense can be even more preju­
dicial than otherwise, for the defendant in custody is in no position to 
find witnesses or otherwise preserve his defense. [Standards, Approved 
Draft, 1968, p. 35.]* 

Further, since the Committee believes by endorsing H.R. 17409 that the Con­
gress must set a proper example by enacting uniform national guidelines extend­
ing the right to a speedy trial, it would be anomalous indeed to exclude from 
such safeguards the class of defendants who stand to be most prejudiced by un­
necessary delay. In that light, including a detainer proviso runs a parallel course 
with restoring the sanction of dismissal with prejudice to the legislation, be­
cause in both cases the right has very little meaning unless the prosecution is 
effectively encouraged to respect it. 

Section 31610)(1) sets forth what is expected of the attorney for the Govern­
ment when he becomes aware of the fact that the defendant against whom 
charges have been filed is already imprisoned and serving a sentence pursuant 
to a prior conviction. In such instances, the prosecutor has two options: he 
must immediately initiate procedures either to obtain the defendant's presence 
for trial or furnish the defendant the opportunity to demand trial when the 
prosecution does not choose to undertake an immediate trial. With respect to 
the term "promptly" as used in this subsection, the Committee intends that the 
attorney for the Government-or the custodial official, as provided in para­
graphs (2) and (4) of Section 31610)-shall initiate detainer or demand certifi­
cate procedures as soon after he becomes aware of the fact that the a.ccused is 
imprisoned as is practicable. 

Section 31610)(2) sets forth the duty of the custodial officer (a) to give ap­
propriate notice to the prisoner whenever he has received a detainer for that 
prisoner which, the Committee feels, should be in writing and should include 
the nature and other particulars of the offense as well as a complete statement 
of the defendant's right to demand trial; and (b) to inform the attorney for the 
Government who served the detainer of the prisoner's demand for trial which, 
to conform with State practice should be sent both to the prosecutor and court 
by registered or certified mail, return receipt requested. In addition, such notice 
of demand for trial by the custodial official, in the opinion of the Committee, 
should set forth the term of commitment under which the prisoner is being 
held, time already served and remaining to be served on the new sentence, 
good time earned, time of eligibility for parole of the prisoner and any decisions 
of appropriate parole authorities relating to the prisoner. 

Section 31610)(3) makes it clear that once a demand for trial is received, the 
attorney for the Government must act promptly in seeking to obtain the pres­
ence of the prisoner for trial, whether he be incarcerated within or without the 
jurisdiction in which the charges are pending. In view of the fact that the sec­
tion requires notice to the prisoner of the charges and establishes a procedure 
for demanding trial, the Committee feels it is unnecessary to require the attor­
ney for the Government to proceed in those cases in which demand has not 
been made; again, however, it should be noted that the prosecutor should act as 
soon as practicable after notification of demand is received so as to minimize 
prejUdicial delay. 

Section 31610)(4) requires the custodial official to release the prisoner to the 
attorney for the Government for trial upon receipt of a properly-supported re­
quest for temporary custody, subject, in cases of interjurisdictional transfer, to 
any right of the prisoner to contest the legality of his delivery. In preserving 

*Brackets in original. 
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the defendant's right to challenge the legality of his being surrendered by the 
custodial authority, the Committee does not intend in any way to change exist­
ing law with respect to extradition or transfer of and responsibility for custody 
in cases where more than one jurisdiction is involved. 

Any reading of this legislation should make it clear that proceedings regard­
ing a prisoner against whom charges are brought while he is serving a term of 
imprisonment pursuant to an earlier conviction are "proceedings against the de­
fendant" in the same sense as provided in section 3161(h)(l), and that delay re­
sulting from such proceedings, therefore, is excludable and tolls the time limits 
set forth in section 3161. It should be equally clear that the time for trial begins 
to run as soon as the prisoner is arraigned, which must occur within ten days 
either of filing of charges or the date the defendant has been ordered held to 
answer and has appeared, whichever happens last, as set forth in Section 
3161(c). Consequently as soon as the prisoner's presence for trial on charges 
pending against him has been obtained, the time limits during which he must be 
brought to trial begin; this means that, if the prisoner does not waive his right 
to contest the legality of the demand for temporary custody, any time period 
consumed by proceedings, related to that contest is excludable from the time 
allowed to bring the prisoner to trial, for the reasons stated above. Similarly, if 
the attorney for the Government is responsible for unreasonable delay either in 
causing a detainer to be filed with the custodial official or seeking to obtain the 
prisoner's presence for trial in lieu of filing a detainer or upon receipt of a cer­
tificate of demand for trial, any such period of delay should be counted in as­
certaining whether the time for trial has run in connection with the defendant's 
demand for dismissal under section 3161(a)(2).* In addition, the Committee feels 
that, since the prejUdice an incarcerated defendant may suffer is potentially so 
great, the attorney for the Government is also subject to sanction for such un­
reasonable delay under section 3162(b)(4). The Committee does not believe that 
this imposes any hardship upon the attorney for the Government since, unlike 
state practice in many jurisdictions where the period in which the prisoner must 
be tried begins upon receipt of the demand for trial, the time limits do not 
apply until the defendant is actually present for purposes of pleading. 

18 V.S.C. § 3162(a) 

(a)(1) If, in the case of any individual against whom a complaint is filed 
charging such individual with an offense, no indictment or information is filed 
within the time limit required by section 3161(b) as extended by section 3161(h) 
of this chapter, such charge against that individual contained in such complaint 
shall be dismissed or otherwise dropped. In determining whether to dismiss the 
case with or without prejudice, the court shall consider, among others, each of 
the following factors: the seriousness of the offense; the facts and circumstances 
of the case which led to the dismissal; and the impact of a reprosecution on the 
administration of this chapter and on the administration of justice. 

(2) If a defendant is not brought to trial within the time limit required by 
section 3161(c) as extended by section 3161(h), the information or indictment 
shall be dismissed on motion of the defendant. The defendant shall have the 

·So in original. Probably should refer to section 3162(a)(2). 
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burden of proof of supporting such motion but the Government shall have the 
burden of going forward with the evidence in connection with any exclusion of 
time under subparagraph 3161(h)(3). In determining whether to dismiss the case 
with or without prejudice, the court shall consider, among others, eac:h of the 
following factors; the seriousness of the offense; the facts and circumstances of 
the case which led to the dismissal; and the impact of a reprosecution on the 
administration of this chapter and on the administration of justice. Failure of 
the defendant to move for dismissal prior to trial or entry of a plea of guilty or 
nolo contendere shall constitute a waiver of the right to dismissal under this 
section. 

Derivation 

Mikva bill, § 3162(b) (p. 282): "If a defendant is not brought to trial 
as required by section 3161 the information or indictment shall be dis­
missed on motion of the defendant. Such dismissal shall forever bar 
prosecution for the offense charged and for any other offense required 
to be joined with the offense. Failure of the defendant to move for dis­
missal prior to trial or entry of a plea of guilty shall constitute a waiver 
of the right to dismissal." 

Original Ervin bill, § 3162 (p. 290). Changed the first phrase to read 
"If a defendant, through no fault of his own or his counsel, is not 
brought to trial as required by section 3161, . . . ." 

1972 Senate subcommittee bill, § 3162(a) (p. 301). Eliminated the ref­
erence to fault in the first sentence. Added a sentence placing the 
burden of proof on the defendant, except that the burden of establishing 
the exclusion for absence or unavailability of the defendant was placed 
on the government. Added offenses "based on the same conduct or 
arising from the same criminal episode" to the class for which prosecu­
tion was barred. Added the reference to pleas of nolo contendere in the 
sentence providing for waiver. 

1974 Senate committee bill, §§ 3162(a), (b) (pp. 317, 318). Added a 
new paragraph requiring that a charge contained in a complaint be dis­
missed or otherwise dropped if no indictment or information was filed 
within the separate time limit which this bill introduced. The new para­
graph was similar to the final version of section 3162(a)(l), except that 
it stated that subsequent prosecution was not barred. With respect to 
the time limit to trial, this bill put the burden of proof on the defendant 
to justify the dismissal in all cases, but assigned "the burden of going 
forward with the evidence" to the government in connection with the 
exclusion for absence or unavailability (which in this bill covered essen­
tial witnesses as well as defendants); again, the paragraph stated that 
subsequent prosecution was not barred. With respect to both time 
limits, section 3 I 62(b ) limited reprosecution "for the offense charged, 
any offense based on the same conduct or arising from the same crimi­
nal episode, and any other offense required to be joined with lhe of­
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fense" to cases in which the court found compelling evidence that the 
delay resulting in dismissal was caused by exceptional circumstances 
which the government and the court could not have foreseen or avoid­
ed. 

1974 House subcommittee bill, § 3162{a) (p. 345). Changed para­
graphs (a)(1) and (a)(2) to provide that dismissal on speedy trial 
grounds "shall forever bar prosecution of the individual for that offense 
or any offense based on the same conduct or arising from the same 
criminal episode." Eliminated the subsection dealing with the circum­
stances in which reprosecution was permitted. 

1974 House committee bill, 3162{a) (p. 345). Added to both para­
graphs that "dismissal with prejudice shall only apply to those offenses 
which were known or reasonably should have been known at the time 
of dismissal." Eliminated the references to offenses "arising from the 
same criminal episode." 

Amended on House floor, 120 Congo Rec. 41793-95, to eliminate the 
requirement of dismissal with prejudice and substitute the statement of 
factors to be considered by the court in determining whether the dis­
missal should be with or without prejudice. The amendment also elimi­
nated the material dealing with the offenses that would be covered by a 
dismissal with prejudice. It also introduced the references to section 
3161(h). 

1974 act, § 3162(a) (p. 378). 
Not amended in 1979. 
ABA standard 4.1 was similar to the provision in the Mikva bill. 
Editor's note: Language in sections 3161(d)(2) and 3161(e), introduced 

by the 1979 amendments, makes the sanctions applicable to the time 
limits set forth in those provisions. With respect to the burden of proof 
in cases of absence or unavailability, see the note under section 
3161(h)(3). 

Materials Addressed to Mikva Bill 

Prepared Statement of Representative Abner J. Mikva, 1971 Senate 
Hearings 128-29 

Section 3162 is the heart of the speedy trial requirement, or rather, the teeth. 
It provides sanctions for unexcused trial delays-criminal contempt if the delay 
is caused by the defendant or his attorney; dismissal with prejudice if the delay 
is the fault of the prosecution. In private conversations with sources in the Jus­
tice Department, it has appeared that dismissal represents an unacceptably 
harsh sanction as far as the Department is concerned. Again, by way of com­
parison, S. 895 provides only for dismissal; it makes no provision for punishing 
delays caused by the defense. 
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At the heart of the Justice Department's objection seems to be the feeling 
that not all delays which are attributable" to the defense are necessarily within 
the prosecution's control. This raises the question of whether additional sanc­
tions should be authorized where delay is caused by the court itself. One sug­
gestion has been a requirement that reports be filed with the Administrative 
Office of the Court explaining the reasons for delay of any case past the time 
limit. t 

It is impossible to lay blame for trial delay entirely on any single party-the 
court, the prosecutor, the defendant, or defense coun~el. But it is clear that 
there is little incentive at present for any of the parties to vigorow:ly pursue 
speedier trials. The caseloads of prosecutors and judges are staggering. Defend­
ants who are free on bail are in no hurry to be tried. And those sitting in jail 
awaiting trial, the ones with the strongest interest in speedy trials, are also the 
ones with the least voice. Overwhelmingly they are poor. Overwhelmingly 
they are represented, if at all, by public defenders to whom they are little more 
than another file folder to be skimmed just belore trial. 

If we are serious about implementing a requirement of trial within 60·120 
days after arrest, we must provide sanctions that have some teeth. Mere exhor­
tations or inducements are unlikely to be effective. If the Justice Department 
objects to dismissal as indiscriminate and unfair to the diligent prosecutor, then 
let them come forward with serious alternative suggestions. 

Letter to Representative Mikva from James R. Glover, Aug. 14, 1970, at 
1971 Senate Hearings 192 

Next to the sanction of criminal contempt, the strongest sanction which 
could be exercised by the trial judge for delay which can be attributed to the 
prosecution is dismissal of the action with prejUdice against bringing a subse­
quent charge against the same defendant for the same offense. Somewhat less 
harsh variations of this sanction might also be applied by the trial court judge; 
dismissing the action without prejudice or dismissing the action and requiring 
approval of the trial court prior to a subsequent charge for the same offense. 
An additional sanction that might be employed would be to release from custo­
dy a defendant who has been unable to obtain his release prior to trial on bail 
or to release a bailed defendant from the obligations of his bond. 

Letter to Representative Mikva from Judge Walter E. Hoffman, Aug. 25, 

1970, at 1971 Senate Hearings 172 

Under section 3162(b) it is provided that a dismissal shall forever bar prosecu­

tion for the offense charged and for any other offense required to be joined. 
The Department of Justice has adequately demonstrated to the Advisory Com­
mittee [on Federal Criminal Rules] that such a proviso is too drastic and in ex­
ceptional cases, may result in a miscarriage of justice. In the run-of-mint case 
there would not be too great a problem, but the "exceptional" case will be the 
one which will meet the public eye. It may be that the Department of Justice 

*So in original. Probably should be "not attributable:' 
tin his testimony, Representative Mikva added, hi would hope we could somehow avoid 

~uch a tremendous loophole through which a Mack truck can be driven." 1971 Senate 
Hearings 124. 

tSo in originaL 
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could furnish a list of these "exceptional" cases which could be added to the 
antitrust, securities, or tax law trials which are excluded under section 3163(b). 

Materials Addressed to Original Enin Bill 

Testimony of Senator Philip A. Hart, 1971 Senate Hearings 21 
Under S. 895, a criminal case will be dismissed with prejudice if not tried 

within 60 days and an extension of that deadline has not been obtained. The 
problem of effective sanctions is a tricky business. On the one hand, we should 
not penalize the U.S. attorney-and the public interest he represents-for rea­
sons beyond his control. At the same time, a bill without teeth will only repeat 
the policy declarations from the judiciary and the bar favoring speedy trials. 

After considering this problem, we have concluded that dismissal with preju­
dice is probably needed. A "rollover" provision for dismissal without prejudice, 
under which charges could be reinstated, would not afford adequate incentive 
to speedy trial, even if leave of the court were required. Such reinstatement is 
not a rubberstamp matter and might lead occasionally to the charges being 
dropped. But the deterrent effect of mandatory dismissal is far greater. 

I am confident that courts and prosecutors faced with that prospect would 
rapidly find the wherewithal to speed up trials considerably, and to meet rea­
sonable deadlines. 

Nonetheless, the subcommittee should explore the issue of sanctions thor­
oughly so that this measure can have the full backing of all elements of the 
criminal justice system. 

Testimony of Judge Albert Lee Stephens, Jr., 1971 Senate Hearings 83 
Now, on page 5, also under section 3162 of the bill, it provides that failure of 

the defendant to move for dismissal prior to entry of a plea of guilty shall con­
stitute a waiver of the right to dismissal. It seems to me that where the defend­
ant does make such a motion that the burden ought to be on him to prove the 
allegations of his motion, and that there ought to be a presumption of regularity 
in the proceedings. 

Amendments Offered by Senator Strom Thurmond, 117 Cong. Rec. 34142 
(Sept. 30, 1971) 

On page 5, line 19, immediately after the period, insert the following: "After 
the reading of the information or indictment the judge shall address the defend­
ant personally and determine that the defendant understands his right to a 
speedy trial and his right to object to any periods of delay which have been 
determined to be excludable." 

On page 5, line 21, immediately before the period, insert the following: "and 
waiver of the right to contest the determinations of excludable delays". 
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Remarks of Senator Strom Thurmond, 117 Congo Rec. 34141 (Sept. 30, 
1971) 
The first two substantive changes on page 5 are designed to produce finality on 
the waiver questions. This language is essential to avoid yet another possibility 
for endless appeals on the various aspects of the right to a speedy trial. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
255-56 

Proposed section 3162 provides for dismissal with prejUdice of any case not 
tried within the time limitations prescribed in the preceding section. The section 
provides, however, that a defendant is entitled to move for dismissal only if he 
has not been brought to trial within the time limitation "through no fault of his 
own or his counsel." It is not specified what the term "fault" means. The ordi­
nary meaning of that term implies a negligent failure or omission or even a 
moral factor. Hence, it could be argued that a defendant's illness and hospital­
ization would not prevent the running of the 60-day time limitation. The status 
of delays caused by the "fault" of the defendant's counsel presents additional 
problems. While the statute indicates that under such circumstances a defendant 
would not be entitled to move for a dismissal of the charges against him, it is 
unclear whether a defendant could subsequently move to set aside his convic­
tion due to an "ineffective assistance of counsel" if the delay was due to the 
fault of his counsel. We believe that adequate provisions should be made to re­
solve these questions. We suggest that the concept of "fault" be entirely elimi­
nated and that the test be simply one of whether the time limitation has been 
exceeded. 

Section 3162 also provides that the failure of a defendant to move for dis­
missal prior to trial or entry of the plea of guilty shall constitute a waiver of 
right to dismissal. This provision immediately raises the possibility that in every 
case, due to the vagueness and uncertainty of the provisions of this bill, a 
motion will be made to dismiss which will require an evidentiary hearing con­
cerning the reasons for delay in a particular case. This, of course, would con­
sume considerable court time. To provide against this contingency, we suggest 
that a provision be made requiring a defendant to have the burden of proof in 
support of a motion to dismiss under this bill. 

"Department of Justice Proposed Amendments to Title I of S. 895/' Ap­
pendix to Letter to Senator Ervin from Assistant Attorney Gel!leral Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 262 

[§ 3163](a) If a defendant is not brought to trial as required by section 3161, 
the information or indictment shall be dismissed with prejUdice but only prior 
to the commencement of trial, after hearing upon motion of the defendant with 
notice to the government, and an affirmative showing by the defendant that the 
time limitation of section 3161 has been exceeded. Any such motion not ruled 
upon by the court prior to the commencement of trial shall be deemed denied. 

(b) Failure of the defendant or his counsel to move for dismissal prior to 
commencement of trial or entry of plea of guilty or nolo contendere shall con­
stitute a bar to a dismissal under this chapter. 
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(c) An indictment or information shall not be dismissed if it is not tried as 
required by section 3161 because of the defendant's neglect or failure to appear, 
in which case, he shall be deemed to be arraigned within the meaning of section 
3161 on the date of his subsequent appearance before the court on a bench war­
rant or other process or surrender to the court. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 259 

New section 3163 sets out various sanctions and exclusions. Section 3l63(a) 
substantially retains the present provision of S. 895 providing for mandatory 
dismissal with prejudice if the defendant is not tried within the 180-day period. 
However, our amended section insures that there must be a timely demand for 
dismissal, and that after commencement of trial, the court has no further au­
thority to dismiss. This would discourage assertions of allegedly unknowing or 
mistaken waivers after the trial has commenced. The provision requiring the 
defendant to make an affirmative showing that the time limits have been ex­
ceeded is intended to preclude frivolous motions for dismissal and sua sponte 
dismissals by the court without having heard both parties on the issue. 

Section 3163(b) retains a similar provision of S. 895 as to waiver of the dis­
missal right by providing that failure to move for dismissal prior to commence­
ment of trial, or a plea of guilty or nolo contendere is a bar to a dismissal under 
this chapter. 

Section 3l63(c) makes provision for the situation where a defendant becumes 
a fugitive. We have alluded to the problem posed where the defendant becomes 
a fugitive near the end of the time period (e.g., on the l78th day), and is subse­
quently captured after a lengthy absence. In this case, S. 895 would require 
that the Government try the defendant within the days under the l80-day limit 
which had not expired (e.g., 2 days). Obviously, it would be impossible for the 
Government to marshal the evidence on such short notice where only a few 
days remain upon re-apprehension of the defendant. Thus, the section contains 
a provision which allows a new time period to run in such cases. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General WiI· 
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 263 

[§ 3 1 64](a) A denial of a motion to dismiss pursuant to section 3l63(a) shall 
not be reviewable under the provisions of Title 28, United States Code, Section 
2255. 

(b) The United States may appeal an order against the United States granting 
a motion to dismiss with prejudice pursuant to section 3l63(a). 

Explanation of Proposed Amendments in Letter To Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 260 

Section 3164(a) provides a clear expression that the provisions of this chapter 
do not rise to constitutional proportions. The denial of a motion to dismiss 
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would be reviewable on direct appeal, but after that it could not be re-litigated 
by collateral attack under the present provisions of 28 U.S.c. § 2255.... 

Section 3164(b) merely gives the United States the right to appeal a motion 
to dismiss granted pursuant to 3163(a). 

Letter to Lawrence M. Baskir, Chief Counsel, Subcommittee on Constitu­
tional Rights, Senate Committee on the Judiciary, from Bruce D. Beau­
din, Apr. 6, 1970, Commenting on Draft of Original Ervin Bill, 1971 
Senate Hearings 162 

§ 3162. I have a problem with section (b) which provides for dismissal if 
there is no timely trial "through no fault of [the defendant] or his cOllnsel."· If 
counsel has been inept and dilatory, and if the Government has "ridden along 
with the tide" I don't see how the VI Amendment can fail to operate for dis­
missal. I feel the words "or his counsel" should be stricken. 

Letter to Representative Mikva from Judge Walter E. Hoffman, Aug. 25, 
1970, at 1971 Senate Hearings 173 
The sanctions provisions of section 3162 in both H.R. 15888 and S. 3936 are 
substantially made [sic]. Once again, I emphasize the importance of serious con­
sideration to that portion of the proposed statute which provides that "dismissal 
shall forever bar prosecution for the offense charged and for any other offense 
required to be joined with the offense." 

Letter to Senator Ervin from Richard H. Seeburger, Oct. 5, 1970, at 1971 
Senate Hearings 195 
§ 3162, it seems to me, is a bit severe in that it would forever bar prosecution of 
a very serious crime because of a minor bureaucratic slip-up where no preju­
dice to defendant is shown. Perhaps something less stringent ought to be a first 
sanction, such as releasing the defendant on his own recognizance and require 
the Government to show no prejudice to the defense as a pre-condition of the 
reiDdictment. The second delay to trial could warrant a more severe sanction, 
such as barring prosecution. 

Letter to Senator Ervin from Robert G. Polack, Oct. 8, 1970, at 1971 
Senate Hearings 177 
I think that the provisions of Section 3162 are much too lenient. It seems to me 
that if a defendant, through no fault of his own or of his counsel, is not brought 
to lrial in the short period required by Section 3161, instead of setting him free 
to continue to prey upon the public there should be a punishment levied against 
the Judge or the U.S. Attorney responsible for the failure to bring him to trial. 

... [IJt seems to me that if the defendant is not in custody there is less reason 
for applying the time limitations and sanctions in his favor than if he is in custo­
dy. Here, again, it seems to me that the statute should be directed toward some 

·Brackets in original. 
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form of discipline against those charged with expediting trial instead of in favor 
of the defendant charged with the offense. 

Letter to Senator Ervin from Edward L. Barrett, Jr., Oct. 26, 1970, at 
1971 Senate Hearings 159 
I am not certain whether it would be wise to start out with a provision requir­
ing dismissal without right of retrial. Defendants might be encouraged to play 
games with the system. The necessary imprecision of many of the extension 
provisions in § 3161(c) means that a new issue would be introduced for appel­
late litigation-with the government appealing dismissal motions and the de­
fendant raising the issue on appeals from convictions. Perhaps we could first try 
something along the following lines to see if it works: 

(a) Permit either the defendant or the government to raise the delay issue. 
(b) Require the court to calendar each case which has not been brought to 

trial on the 90th day after arre~t, etc., and weekly thereafter for a showing by 
the government why the case has not been brought to trial. 

(c) Permit the court to deal with delay beyond the statutory period by the 
following devices: 

(i) Jeopardy dismissal if it finds unnecessary and prejudicial delay caused 
by the government. 

(ii) Mandatory release of the defendant from custody plus an order requir­
ing the trial to commence on a date certain within 30 days on pain of a jeop­
ardy dismissal. 

(iii) If it finds the defendant responsible for delay, an order revoking bail or 
other release and returning the defendant to custody along with an order set­
ting a date certain for trial. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 54-55 
The sanction against the U.S. attorney and the court for failure to comply 

with the speedy trial time limits is the dismissal with prejudice of the prosecu­
tion. For a discussion of similar provisions being used in State speedy trial 
schemes and the committee's reasoning in adopting the dismissal sanctions, see 
pages -. 

At the suggestion of the Justice Department, the bill, as reported, adds lan­
guage which places the burden of proof upon the defendant when he makes a 
speedy trial dismissal motion. The Government would still have the burden of 
establishing an exclusion because of a defendant's absence or unavailability 
under subparagraph 3161(c)(3). Also at the suggestion of the Department, the 
new section would eliminate the requirement that to succeed on the dismissal 
motion the defendant must show lack of fault for the delay. The bill as amend­
ed also would add "nolo contendere" to the last sentence so that a plea of nolo 
contendere, like a plea of guilty, would constitute a waiver of the right to dis­
missal under the section. 

Opening Statement of Senator Ervin, 1973 Senate Hearings 3-4 
A time limit without enforcement is merely an empty plea. The only effective 

enforcement mechanism anyone has suggested is the dismissal sanction. It is ef­
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fective because it gives one of the participants in the criminal justice process, 
defense counsel, a selfish reason to seek speedy trial. I recognize that outright 
dismissal is a harsh sanction but it is the only one that promises to be effective. 
If the Justice Department, or anyone else, can come up with an alternative 
means of enforcing these limits, I will welcome that suggestion. 

Since a sanction against only one or two of the parties is not only unfair, but 
makes for defective legislation S. 754 also has other sanctions on the defendant. 
These were offered by the Justice Department and Senator Thurmond as a 
means for ensuring that the defense also is under the gun on speedy trial. 

To many, these sanctions may seem harsh. There are two answers to that 
complaint. First, it is now clear that no one will be motivated unless the penal­
ty for delay is clearly stated. Second, I am confident that neither the courts or 
the prosecution will sit on their hands under the threat of dismissals. 

Faced with these sanctions, the courts will ensure that the necessary im­
provements are made. I will be very surprised to find that the Justice Depart­
ment will tolerate any business-as-usual attitude on the part of a U.S. Attorney 
which results in a dismissal. And I also have no fear that judges will blithely sit 
by and permit the red-tape and antiquated methods of their courts to be the 
cause of a dismissal. With dismissal as a sanction I have no doubt the trials will 
be speedy. Without a dismissal, I am equally persuaded we will see no improve­
ment. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 167·68 

Senator McClellan offered two amendments in the alternative that 
were concerned with the dismissal sanction. One would have eliminated 
the dismissal sanction by striking section 3162( a) from the subcommittee 
bill. The other would have deferred the effective date of the dismissal 
sanction, and is treated herein as part of the history of section 3163(c). 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 164-65 

Under S. 754, as now drafted, a violation of the sixty day rule would lead to 
dismissal [§ 3162(a)].· 

This amendment is drafted in alternative versions. 
The first would eliminate the sanction of dismissal. 
The second would postpone the effective date of the sanction until the end of 

the first full year of the implementation of the sixty day rule. 
It can be argued that the dismissal sanction is assessed against society while 

the fault of delay is attributable to the defendant, his counsel, the prosecutor or 
the court. Delay under the Sixth Amendment must normally be accompanied 
by prejudice relating to the ability of the defendant fairly to defend his inno­
cence. Consequently, the use of a dismissal sanction there is distinguishable. In 
any case, the sanction should not be applied until the provisions of the b:ill have 
been fully implemented. Assuming it is determined that the time limits cannot 
be met, it should not be necessary to have prosecutions aborted, while Congress 

"Brackets in original. 
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rushes to change the provISIons of the bilL Under either alternative of this 
amendment, Congress will be given an opportunity to study the operation of 
the bill before moving in with the ultimate sanction. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 168 

In connection with the exclusion for absence or unavailability, it was 
proposed to change the Government's burden from a "burden of proof 
of establishing" the exclusion to a "burden of going forward with the 
evidence in connection with" the exclusion. 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 165 

Under S. 754, as now drafted, the provisions of the bill place the burden of 
proof on the government to establish the absence of the defendant for purposes 
of exclusion [§ 3162(a)]. '" 

This amendment would place the burden of going forward with the evidence 
on the government on this issue, but leave the burden of ultimate persuasion 
with the defendant on all aspects of a showing of lack of compliance with the 
mandate of the statute. 

It can be argued that since the violation of his rights is the defendant's con­
tention, he ought to carry the ultimate burden of persuasion. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 167 

The following new paragraph was included in an amendment whose 
principal purpose was to provide separate pre- and post-indictment time 
limits: 

(a)(l) If, in the case of any individual against whom a complaint is filed 
charging such individual with an offense, no indictment or information is filed 
as required by section 3161(b) of this chapter, such charge against that individu­
al contained in such complaint shall be dismissed or otherwise dropped. The 
dismissing or dropping of such charge shall forever bar prosecution for the of­
fense charged, any offense based on the same conduct or arising from the same 
criminal episode, and any other offense required to be joined with the offense. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 169 

The following new subsection was suggested: 

*Brackets in original. 
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(d) Any error involving the granting or denying of a continuance pursuant to 
section 3161(c) [exclusions], or the denial of a defendant's motion pursuant to 
section 3162 to dismiss any information or indictment, shall not be ground for 
reversal of a conviction of such defendant, unless the reviewing court finds that 
a failure to so reverse would result in a denial of defendant's right to a speedy 
trial as required by amendment VI of the Constitution. 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 166 

Under the present law the granting of a continuance to the government and 
the failure to grant a dismissal to the defendant would be grounds for possible 
error on appeal following a conviction. 

This amendment would require a showing of a denial of the Sixth Amend­
ment right to a speedy trial before a reversal could be obtained for a: violation 
of the sixty day time period mandated by the statute. 

It can be argued that once the delay has already occurred there is no value in 
reversing a case under the statute unless the violation of the defendant's rights 
also rises to the level of a Sixth Amendment violation. The mere failure to live 
up to a provision of the statute ought not result in a guilty man going free. 

Letter to Senator Ervin from Deputy Attorney General Ralph :..:. Erick· 
son, Dec. 14, 1972, at 1973 Senate Hearings 193 

The following comments, although written after subcommittee ap­
proval of the bill, were apparently based on a draft submitted to the 
Justice Department beforehand: 

In addition to the dismissal of an offense not tried within sixty days, Section 
3162 would bar prosecution for any offense based on "the same conduct or aris­
ing from the same criminal episode". This language marks a departure from ex­
isting law on joinder of offenses, and it would lead to the dismissal of cases 
which could not, because of possible prejudice to the defendant, be joined with 
the offense dismissed. Also, by barring the prosecution of "any other offense 
required to be joined with the offense," the trial of offenses severed by the 
court would be prohibited. To avoid this result, we recommend that the sen­
tence beginning on line 4 and ending on line 7 of page 7 of the proposed 
amendment be deleted.· 

Statement Submitted for the Record by Dallin H. Oaks, 1973 Senate 
Hearings 139·40 

In my view, the most serious deficiency in S. 754 is the provision in Section 
3162(a) that if a defendant is not brought to trial within the times specified in 
the Bill, the charges against him will be dismissed and the dismissal will "for­
ever bar prosecution for the offense charged, any offense based on t.he same 
conduct or arising from the same criminal episode, and any other ofrense re­

'ProbabJy refers to the sentence beginning on line 15 and ending on line 18 of page 7 
in 1972 Senate subcommittee bill. 
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quired to be joined with the offense." Although some sanction is required, the 
sanction of mandatory dismissal with prejudice is too radical. 

The suggested justification for barring further prosecution-an automatic ac­
quittal-is that only by having such a severe penalty can prosecutors and other 
public officials be forced into giving defendants their constitutional rights. This 
is another manifestation, like the Exclusionary Rule, which I have criticized in 
another context [footnote omitted], of the curious technique of creating a rule 
under which the guilty go free in order to compel public officials to engage in 
certain behavior. At a time when the effectiveness of the Exclusionary Rule has 
been called into question by numerous capable scholars who have examined its 
effects, and where the best that can be said in its favor is that there is no better 
proven alternative available, I find it astonishing that this same technique is 
being invoked in another area. Surely there are better ways to control the con­
duct of a limited number of prosecutors and judges than by a remedy so radical 
as mandatory acquittal of persons most of whom are, according to statistics, 
guilty of serious crimes. 

One of the unfortunate but certain effects to follow from the rule that bars 
further prosecution will be to divert substantial prosecutorial and defense re­
sources into controversies over the various factual and legal issues created by 
the various critical provisions in S. 754. The stakes are so high that a time-con­
suming microscopic examination of all the fibres woven into this law is inevita­
ble. For example, we can be certain that prosecution and defense will give a 
great deal of attention to the slippery question of causality suggested by rules 
phrased in terms of whether a delay that contributed to a period of time in 
excess of the statutory limits was one "resulting from" one of the seven causes 
specified in Section 3161(c)(1)(A)(i) through (v) and (c)(4) and (5). Further fac­
tual issues are involved in testing whether an absent defendant was "attempting 
to avoid apprehension or prosecution" (Section 3161(c)(3)(B», or whether the 
amount of delay produced when a defendant is joined for trial with a co-de­
fendant is "reasonable" (Section 3161(c)(7». Controversies are also likely to 
arise over the basis and adequacy for a judge's findings that the "ends of justice 
and the best interest of the public as well as the defendant" are served by a 
period of delay (Section 3161(c)(8». Finally, since the mandatory dismissal not 
only bars prosecution for the charged offense but also for other offenses "based 
on the same conduct or arising from the same criminal episode, and any other 
offense required to be joined with the offense," (Section 3162(a», and since 
those critical phrases are extremely general in application, extensive resources 
of time will inevitably be committed to resolving controversies over the scope 
of the acquittal. 

All of the controversies, diversions and losses of time described above would 
be rendered largely unnecessary if a dismissal resulting from exceeding the stat­
utory limits were not a final bar to prosecution. 

I urge that S. 754 be amended to delete the provisions barring further pros­
ecution (Section 3162(a», and to substitute a less radical sanction. The whole 
problem of sanctions is best approached in stages, and the radical remedy cur­
rently specified in Section 3162(a) would be appropriate only after experience 
had proven that a lesser penalty was totally insufficient to attain the desired 
end. Because of the high standards of personnel and other differences in the 
federal system, we should not assume that remedies that are said to have 
proven unsatisfactory in state systems would fail in the federal system. 

There are many possible alternatives, better known to the Committee than to 
me. They include dismissal, with the necessity of obtaining leave of court 
before charges are reinstated. Sections 1382 to 87 of the California Penal Code 
provide a mandatory dismissal with prejudice for misdemeanors, but not for 
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felonies. I am mformed thaI the: diflicultlcs entailed in filing new felony charges 
after dismi,sal for excessive delay provide a sufficient incentive for California 
prosecutors to try their felnny cases within the specified limits in almost all in­
stances. AnotlJer po,~ible appn'ach is suggested in a New Jersey provision 
(NJ.R . .1:25-2), \,,111('h specifics thaI six months after formal accusation a court 
(on its own motion or 011 nwtlon by the defendant) may set a case for trial on a 
certain day, and if the (;ase is n,'t [TIed on that day, the court may then dismiss 
the charge and such dismhs:ll openHes as an acquittal. 

In conclusion, I uq:,'.:' 1har the Subcommittt:t: not repeat the error of the Ex­
clusionary Rule by a provision Ihal wllllld release persons indicted (and pre­
dominantly gullly) of felo11i,:5 as :! m,'ans of forcing a relatively small group of 
pubiic ottklals to Implement; he constitutional right of speedy trial for persons 
accused uf crime,. fhe bar to fun her prosecution specified in Section 3162(a) is 
radical ;)nd unneCC5Sill y. T11<'fC must be equally effective and far less costly 
ways t't' <'C'nlrol!mg nh: acliollo of dedicatt:d public servants. 

Letter to Mark Gitenstein, Counsel, Subcommittee on Constitutional 
Rights, Senate Committee on the Judiciary, from Richard A. Ham,er, At­
tomey-Advisnf, Offic(; of Criminal Justice, U.S. Department of .Justice, 
June 12, 1973, at 1973 Senate Hearings 197·98 

Section 3l('2 requires Ihe dlsmissai of allY criminal case not tried within 60 
days and hal'S tllic of" .. any offense based on the same conduct or 
arising rile Iilm;· criminu! q!i,odt', and any other offense required to be 
joined witl" the t'ffelb(·." (emphasis added).* It would appear that this provision 
has a twofold purpose: (1) to limit a defendant's exposure to the expense and 
ordeal of successIve or rep(;C'ted prmecutions; and (2) to prevent the govern­
ment from ~:lrcumventil1g fih· di,missal provisions of S. 754. 

'Whlle th,~ puhlic has an inte; est in preventing such abuses. the J'ubJic's inter­
est III bringing all legitimate. thc)ugh successive, prosecutions should not be di­
minished 01 forec!o,;c·d. As d general rule, there can be only one prosecution for 
d (;ontinuins crime, bll( It i:i well settled Ihat a single act may constitute two or 
more distll1ct and sera rate offenses for which a defendant may be separately 
tried, convlclt'J alld punished (i..!re v. (jniled Stales, 357 U.S. 386, (1958). The 
fact lhat two or more dw.rges rdale to and grow out of one transaction does 
not make a singlt offense where lhe charges are defined by statute. Morgan v. 
Devine, 2n U.S. 632 (1915). Tn order to promote economy and efficiency and 
to avoid a multiplicity oj Idais. lhl: rederal Rules of Criminal Procedure permit 
the joinder of nfft:nse.. illJt "are of the same or similar character or are based 
on the samt' aci ur tram,adlon, l~n two or more acts or transactions connect­
ed together or l'onstituring parts of a common scheme or plan," but these ob­
jectives mu·;t way if they would substantially prejUdice the defendant's or 
the .:.;overnment's right to ,t fair trial. See Rules 8 and 14, f:R. Cr. P. Section 
3162 seems Il, view joillder as mandatory and, as such, significantly departs 
from exi"ting lav.:. 

Consid,,:r the complications that would arise under the dismissal provisions of 
S. 754 given the following hypothelical situations. 

The defendant, previously cnnvicted of a felony, was confronted in the act of 
burglarizing a United States Post Office in Atlanta, Georgia, by two postal in­
specwrs who had responded to a ,ilent alann. In the gunfire that ensued, one 
officer was killed am! tilt' other Injured. The defendant then escaped to the 

*E!hp,is in onginaL 
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mountains of North Carolina in a vehicle which he bad prcYlousiy ~t()le!l along 
with postal money orders valued at $10,000. 

If the grand jury returned an indictment cliarging th,' defendant with bur­
glary and he was not timely tried on that charge, Section 3162 of the proposed 
bill would require the dismissal of any other charge "based on the <;:Jme con­
duct or arising from the same criminal episode," Under this factual situation, 
that would include 18 USC. § 1707 (Theft!; I P, U S.C § I il4 (Murder of a 
federal law enforcement officer); 18 U.S.C. § I! 1 (Assault Of' a federal officer); 
18 U.S.c. § 2312, (Interstate transportation or a,I(,lcn m,l\I)r vehicle); 
18 U.S.c. § 2314 (Interstate transportation of "wkn propertyl; 18 USc. 
§ 922(g), (Unlawful transportation of a fircarnl). 

Varying the above hypothetical slightly, assume that the postal inspectors did 
not arrive at the scene of the burglary, but were murdered several days later 
when they attempted to apprehend the defendant in his mount:1!n hideout. Are 
these murders considered offenses "based on the sarnt conducl or :lrising from 
the criminal episode?" 

It is interesting to note that quite a contrary resull \HlUld obtain if the de­
fendant were timely tried. In that event, there would he 110 prohibition against 
prosecuting him on the other offenses. Certainly t he nile,; of joinder \vould not 
require the government to include all the ()ITcn~l's in one indIctment, and it 
would be manifestly unfair to the defendant for the gw"er'imc~nl to do so. 

In an analogous situation, Justice Harlan llOh:d. 

" ... that a criminal trial is, even in j he best of circum~tances, a 
complicated affair to manage. The proce,edings are dependent in the 
first instance on the most elementary sort nf considerations, e.g., the 
health of the various witnesses, parties, ::!!lomeys, jurors, etc., all of 
whom must be prepared to arrive at the courthouse at 'icl times. And 
when one adds the scheduling problems arising from case overloads. 
and the Sixth Amendment's requirements thi.lt the single trial 10 which 
the double jeopardy provision restricts lhe government he ,;cmducted 
speedily, it becomes readily apparent that a mechalllcal rule prohibit­
ing retrial whenever circumstances compel th,' discharge of a jury 
without the defendant's consent would be ton high a price to pay for 
the added assurance of personal security and freedom from govern­
mental harassment which such a mechanic;.)l rule would provide."* 
u.s. v. Jorn, 400 (;.S. 470,479-480 (1970), 

In my view, it would not be in the public's interest for Congress to adopt a 
mechanical rule which would automatically prohibit the Irial of other offenses 
whenever the case is dismissed for failure to comply With time limits. There­
fore, it is my suggestion that Section 3162 of the bill be modified by deleting 
the words "any offense based on the same conduct or ari,ing from the same 
criminal episode, and any other offense reqUIred to be Joined with the offense." 
This change would restore the bill to the boundaries of CAlstillg law. 

·Ellipsis in original. 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 2·3 
DISMISSAL WITH PREJVDICE.-The bill as introduced contained a provision re­
quiring dismissal with prejudice if a case extended beyond the time limits. At 
the suggestion of Senators Hruska and McClellan this provision has been re­
placed with a dismissal without prejudice sanction. * However, beginning the 
7th year after enactment a prosecution can only be recommenced following a 
dismissal without prejudice if the Government can show "exceptional circum­
stances." 

1974 Senate Committee Report 21·22 
A key aspect of the legislation is the imposition of sanctions, primarily that of 

dismissal, for failure to meet the limits specified. The mere existence of the 
technology necessary to unclog the court calendars and even the existence of 
court personnel trained in that technology will not by themselves result in 
speedy trial. Only when the system is committed to the goal of speedy trial will 
these techniques and personnel be put to work. That will not happen unless 
judges, prosecutors and defense counsel are held accountable for the failure to 
achieve speedy trial. The most effective means is through the use of sanctions. 
The dismissal sanction has the effect of compelling judges and prosecutors to 
choose between speedy trial or no prosecution whatsoever. 

1974 Senate Committee Report 27 
This section declares that if the case is not brought to trial within the pre­

scribed period the charges shall be dropped and that a subsequent prosecution 
can only be brought in the limited circumstance where the Government can 
establish "exceptional circumstances." Dismissal with limited reprosecution 
would only be imposed beginning the seventh year after enactment, but dismiss­
al without limitation on reprosecution would be imposed during the fifth and 
sixth years after enactment. 

1974 Senate Committee Report 42·43 
The sanction against the United States attorney and the court for failure to 

comply with the speedy trial time limits is dismissal of the prosecution. For a 
discussion of similar provisions being used in State speedy trial schemes and the 
Committee's reasoning in adopting the dismissal sanctions, see pages 15-J7. t 

The mandatory dismissal section is the most controversial provision in 
S. 754. The Department originally endorsed mandatory dismissal with preju­
dice when Assistant Attorney General Rehnquist appeared before the Subcom­
mittee on behalf of the Department but for the past two years the Department 
has opposed this aspect of the bill. The issue of mandatory dismissal was dis­
cussed at some length during the April 17, 1973 hearings conducted by the Sub­
committee. Both the Department and Carol Vance of the National District At­

'The suggestion of Senators Hruska and McClellan is apparently not in the public 
record. 

tThe material referred to is not reproduced herein. It expresses approval of the position 
in the ABA standards and emphasizes the incentives created by the dismissal remedy. 
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torneys Association were attracted by Professor DaHin Oaks' suggestion that a 
dismissal without prejudice provision might be an acceptable alternative. 

Professor Oaks suggests that the Subcommittee look to the California speedy 
trial statute which provides dismissal without prejudice for failure to comply 
with the time limits. According to both Professor Oaks and Justice Winslow 
Christian, then Director of the National Center for State Courts, once a case is 
dismissed for failure to meet the speedy trial time limits in California it is rarely 
recommenced. That is because California judges impose a heavy burden upon 
the prosecution to justify its failure to meet the time limits on the first attempt. 
Therefore, this burden to justify reprosecution serves as a sufficient deterrent to 
failure to comply with the time limits while at the same time permitting repro­
secution in extreme cases. According to Justice Christian, the metropolitan Dis­
trict Attorneys Offices in California very rarely fail to comply with the time 
limits. For example, in San Diego in an average year there were only three or 
four speedy trial dismissals out of 17,000 prosecutions. 

The Committee has adopted Oaks' suggestion because of the California expe­
rience. S. 754, as amended by Committee, provides that charges be dismissed in 
cases where the defendant is not brought to trial within the time limits. Howev­
er, the government can reinstitute charges if it presents compelling evidence 
that failure to meet the time limits in the first prosecution was caused by "ex­
ceptional circumstances which the government and the court could not have 
foreseen or avoided." This is intended to be an even higher standard than that 
provided in section 3161(h)(8), "ends of justice." Indeed, in order for the gov­
ernment to reprosecute there would have to exist circumstances which the gov­
ernment could not and did not know about before the original dismissal. For 
example, "exceptional circumstances" might apply where a defendant or his 
counsel perjured himself in alleging circumstances which led a judge to dismiss 
charges for failure to meet the speedy trial time limits. It might be impossible to 
reinstate the charges were it not for such a provision. 

At the suggestion of the Justice Department, S. 754 adds language which 
places the burden of proof upon the defendant when he makes a speedy trial 
dismissal motion. The Government would still have the burden of going for­
ward with the evidence in connection with an exclusion under subparagraph 
3161(h)(3). Also at the suggestion of the Department, S. 754 would eliminate 
the requirement, contained in S. 895, that to succeed on the dismissal motion 
the defendant must show lack of fault for the delay. S. 754 also adds "nolo 
contendere" to the last sentence so that a plea of nolo contendere, like a plea of 
guilty, would constitute a waiver of the right to dismissal under the section. 
The Committee assumes that any waiver of a defendant's right to speedy trial is 
an intelligent waiver and that a defendant has been informed by the judge of his 
rights under the statute prior to taking any action which would constitute a 
waiver to the right to dismissal under section 3162. 

Testimony of Senator Ervin, 1974 House Hearings 161 
I would like to make one final point. When S. 754 was introduced, it pro­

vided for dismissal with prejudice for violation of the time limits. Both of its 
predecessors in the prior Congresses had contained such a provision. Most op­
position to the legislation centered around this provision. Opponents contended 
that dismissal with prejudice was too harsh a sanction for failure to comply 
with the time limits. However, those of us who were working on the legislation 
realized that without some sanction the time limits would be unenforceable. 
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The dismissal with prejudice sanction was part of the original proposal for 
speedy trial time limits contained in the American Bar Association's speedy trial 
standards which were the prototype for this legislation. The commentary to the 
speedy trial standards explained the reasons for the dismissal with prejudice 
provision as follows; 

The position taken here is that the only effective remedy for denial 
of speedy trial is absolute and complete discharge. If, following undue 
delay in going to trial, the prosecution is free to commence prosecu­
tion again for the same offense, subject only to the running of the stat­
ute of limitations, the right to speedy trial is largely meaningless. Pros­
ecutors who are free to commence another prosecution later have not 
been deterred from undue delay. 

However, on the Senate side opposition to this dismissal with prejudice pro­
vision was so intense that passage would have been impossible with such a pro­
vision. Therefore members of the Subcommittee on Constitutional Rights decid­
ed to preserve mandatory dismissal but permit reprosecution in exceptional cir­
cumstances. In filing new charges the Government would have to convince the 
court that the circumstances are not only exceptional but ones that neither the 
prosecution nor the court could have foreseen. I think that this provision pre­
serves the principle advocated by the American Bar Association-that there 
must be an effective sanction for delay. Yet at the same time, it recognizes the 
possibility of unforeseeable delays. I can see that the House committee might 
decide otherwise and might conclude that mandatory dismissal with prejudice 
should be preserved without the exceptional circumstances provision. However, 
I felt you should be aware of the history of this provision in the Sf:nate bill. 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 201-02 

At page 8, lines 16 and 17, amend section 3 I 62(a)(I) by placing a period after 
the word "dismissed" and striking on line 17 the words "or otherwise dropped" 
and also on line 17 by striking the words "dismissing or dropping" and inserting 
the word "dismissal". 

Comments 

[n the federal system charges are "dismissed". 

At page 8, line 25, amend section 3162(a)(2), by deleting the period after the 
words "subparagraph 3161(h)(3)" and adding the following language: "in the 
absence or unavailability of an essential witness". 

Comments 

The above additional language is proposed because we believe patently unfair 
[sic] to require the government to have the burden of going forward with the 
evidence in explaining a defendant's absence or unavailability. The proposed ad­
ditional language would leave the burden of going forward on the government 
with respect to absence or unavailability of an essential witness. 
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"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 202·03 

At page 25, between lines 9 and 10, amend Title I, by adding after section 
3171, new sections 3172 and 3173 to read as follows: 

"§ 3172. Dismissal by attorney for government 
"The attorney for the government may nolle prosequi or dismiss an 

indictment, information, or complaint at any time prior to trial and the 
prosecution shall thereupon terminate. The entry of such dismissal or 
nolle prosequi shall not bar a subsequent prosecution. A dismissal shall 
not be filed during trial without consent of the defendant and leave of 
the court." 

Comments 
The Constitution provides that the Executive "shall take care that the laws 

be faithfully executed." Article II, Sec. 3. As part of this duty, the Executive 
branch has the sole responsibility for determining what charges should be 
brought against a defendant. Newman v. United States, 382 F.2d 479 (D.c. Cir. 
1967); People v. Henzey, 24 App. Div. 2d 764, 263 N.Y.S. 2d 678 (1965). "[A]s 
an incident of the Constitutional separation of powers, . . . the Courts are not 
to interfere with the free exercise of the attorneys of the United States in their 
control over criminal prosecutions."· United States v. Cox, 342 F.2d 167, 171 
(C.A. 5, 1965), cert. denied, 381 U.S. 935 (1966), quoted with approval in 
Newman v. United States, 382 F.2d 479, 481 (C.A. D.C., 1967) (Burger, J.). 
Complete executive discretion has heretofore been specifically acknowledged 
by the courts, with respect to decisions to accept a plea to a lesser offense from 
one codefendant but not another, or to prosecute a defendant on a lesser or 
more serious charge. See In Re Petition of United States For Writ ofMandamus, 
306 F.2d 737 (C.A. 9, 1962); Newman v. United States, supra; Hutcherson v. 
United States, 345 F.2d 964 (C.A. D.C., 1965); United States v. Ammidown, -­
F.2d -- (C.A. D.C. No. 72-1964, Nov. 16, 1973). 

In Newman v. United States, 382 F.2d 479 (C.A. D.C., 1967) (Burger, J.), the 
court stated in determining whether to reduce a charge, the prosecutor is acting 
not as an officer of the court, but as an attorney for the executive. As such "the 
courts have no power over the exercise of his duty within the framework of his 
professional employment." Newman, supra, at 481. See also United States v. Cox, 
342 F.2d 167 (5th Cir. 1965), cert denied, 381 U.S. 935; Smith v. United States, 
375 F.2d 243 (5th Cir. 1967); Pugach v. Klein, 193 F.Supp. 630 (S.D. N.Y. 
1961); United States v. Shaw, 226 A.2d 366 (D.C. App. 1967). 

"Proposed Amendments to S. 754," Exhibit to Testimony of Assistant 
Attorney General W. Vincent Rakestraw, 1974 House Hearings 203 

The department proposed the following new section to be added to 
title I of the bill: 

SEC. 103. That part of Rule 48(a), Federal Rules of Criminal Procedure of 
Title 18, United States Code, being in connict with the foregoing section 3172, 
is hereby rescinded and repealed. 

·Ellipsis in original. 
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Comments 
See comment under 3172. 

Prepared Statement of James L. Treece, Member, Advisory Committee of 
U.S. Attorneys, 1974 House Hearings 207 
Lastly, I feel that if the intention is to grant the chance to reinstitute a prosecu­
tion that has been dismissed that there should be a different test for right to 
reinstitute. If the test is whether an improper delay occurred th.H issue was al­
ready resolved against the prosecution when the case was dismissed. I feel it 
would be better if there were but one hearing and that were hdd before dis­
missal. Dismissal would then be with prejudice with 110 right to reinstitution. 
But a balancing test to prevent dismissal or for reinstitution should be available. 
Some of the criteria could be: 

1. How heinous was the crime? 
2. How highly probable is it that the prosecution will prevail? 
3. Was the delay due to the fault of the prosecutor? 
4. What prejudice will occur to the defendant if the case were reinstituted? 
If the defendant is likely guilty and the crime was a vicious one and the de­

fendant is not prejudiced by any delay in presenting his defense and the delay 
was not the result of aggravated negligence or incompetence on the part of the 
prosecutor, then there should be no dismissal in the first place. 

Testimony of James L. Treece, Member, Advisory Committee of U.S. At­
torneys, 1974 House Hearings 214 
I would propose there only be one hearing, personally, if I were drafting a bill. 
That there only be one hearing and if the court found at that hearing that there 
had been noncompliance, the case would be dismissed permanentl.y with preju­
dice. 

But at that hearing there be a balance of tests applied which considers rights 
of defendants, considers the rights of the public, considers the causes of the 
delay, and not just throw the whole thing out because of technical noncompli­
ance. 

Prepared Statement of Judge Alfonso J. Zirpoli, Chairman, Judicial Con­
ference Committee on the Administration of the Criminal Law, 1974 
House Hearings 371 

Under "Sanctions," we would suggest that the procedure of deciding wheth­
er a dismissal was valid only when the prosecution is sought to be reinstituted 
would be a most difficult and cumbersome procedure. We strongly suggest that 
the merits of the dismissal be tested before the indictment is dismissed, rather 
than after as § 3162(b) would require. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 9 
The basic differences between RR. 17409 and S. 754 are as follows: 
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3. Sanctions.-H.R. 17409 provides that the failure to meet the speedy trial 
limits will result in the dismissal of the complaint, information, or indictment. 
This would forever bar prosecution of the defendant for any offenses which' 
were known or reasonably should have been known at the time of the granting 
of the dismissal. This sanction becomes effective in the fifth year after enact­
ment. S. 754 provides for the dismissal of cases in the seventh year for failure 
to meet the time limits, but permits reprosecution if the government can demon­
strate exceptional circumstances. 

1974 House Committee Report 23 
In the event that the time limits of the bill, subject to the various exclusions, 

are not met, the court on motion of the defendant may dismiss the complaint, 
information or indictment against the individual. This sanction applies to both 
the period between arrest and indictment and between indictment and trial. The 
effect of a dismissal would be to bar any future prosecution against the defend­
ant for charges arising out of the same conduct. Dismissal with prejudice would 
apply to those offenses which were known or reasonably should have been 
known at the time of dismissal. A defendant must move to dismiss the case 
prior to trial, entry of a plea of guilty or nolo contendere, or he waives the right 
of dismissal with prejudice on grounds that the requirements of this legislation 
were not met. 

1974 House Committee Report 36·38 
Section 3162 provides that, in the event the time limits of the bilI, subject to 

the various exclusions, are not met, the court on motion of the defendant may 
dismiss the complaint, information or indictment against the individual. This 
sanction applies to both the period between indictment and trial [sic]. The effect 
of a dismissal would be to bar any future prosecution against the defendant on 
the same conduct. Dismissal with prejudice would apply to those offenses 
which were known or reasonably should have been known at the time of dis­
missal. A defendant must move to dismiss the case on grounds that his Sixth 
Amendment right to speedy trial has been denied under the provisions of this 
legislation prior to trial or entry of a plea of guilty or nolo contendere, or he 
waives the right. The dismissal sanction would become effective in the fifth 
year after enactment of the bill. 

The dismissal sanction contained in S. 754 would permit the reprosecution of 
a defendant if the attorney for the Government can demonstrate the existence 
of exceptional circumstances. The Senate report cites as an example of an ex­
ceptional circumstance the case where "a defendant or his counsel perjured 
himself in alleging circumstances which lead a judge to dismiss charges for fail­
ing to meet the speedy trial time limits." The report also states that exceptional 
circumstances are those which the Government and the courts could not have 
foreseen or avoided. [So Rept. No. 93-1021, p. 43.]* The Committee believes 
that permitting the reprosecution of a defendant whose case has been dismissed 
for failing to meet the speedy trial time limits could result in unnecessary ex­
penses and may have a detrimental impact on the grand jury system, particular­
ly in districts where criminal case filings are high. This danger was highlighted 
by Judge Feikens in his remarks to the Subcommittee: 

*Brackets in original. 
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Another area of doubt is that engendered by a consideration of the 
technique of the bill's (S. 754) dismissal "without prejudice". I would 
think if I were you, of the impact on the grand jury system of re-in­
dictments and the time requirements of re-indictment. [Hearings, page 
239.} * 

Although the Committee believes that under the Senate version it would be un­
likely that a great many cases would be reprosecuted, the pot<mtial for such 
occurrences exists. In addition, two witnesses-Mr. Charles Morgan, Washing­
ton Director of the American Civil Liberties Union, and Mr. Barris-added 
that as they read the decision, the Supreme Court's holding in Strunk v. United 
States, 412 U.S. 434 (1973), requires dismissal as the only appropriate remedy in 
cases where the right to speedy trial is abridged, despite the extreme nature of 
the remedy. With respect to the propriety of requiring a pennanent bar to 
future prosecution, the Committee adopts the position of the American Bar As­
sociation as stated by the Advisory Committee on their Commentary on Stand­
ards Relating to Speedy Trial: 

The position taken here is that the only effective remedy for denial 
of speedy trial is absolute and complete discharge. If, followmg undue 
delay in going to trial, the prosecution is free to commence prosecu­
tion again for the same offense, subject only to the running of the stat­
ute of limitations, the right to speedy trial is largely meaningless. Pros­
ecutors who are free to commence another prosecution later have not 
been deterred from undue delay. [Standards, Approved Draft, 1968, 
pp.40-4l.Jt 

Finally, the Committee notes that the spokesman for the Judicial Conference, 
Judge Zirpoli endorsed the ABA position and offered some valuable insight 
into the realities of the legislative process now underway: 

Mr. COHEN. One final thing, what is your position with respect to 
dismissal of cases with conclusive prejudice against the Government? 

Judge ZIRPOLI. Personally, I would be disposed to accept the 
view-and I want to make one comment about that, very serious com­
ment-I would be disposed to accept the view of the American Bar. 
Someone said, well, with rule 50(b), they didn't put those sanctions in 
effect. Senator Ervin couldn't get those sanctions in effect right away. 
We had to grapple with the Federal judiciary, we bad to grapple with 
the Department of Justice, but we might get those sanctions inclUded. 
But you couldn't get them in on the first year or the second year of 
operation of the plan, just as Senator Ervin couldn't get them in, and 
there is no reason why, given a little more history, the benefit of expe­
rience, we couldn't get then in. [Hearings, p. 382.] t 

Section 3162(a){1) was amended by the Committee to avoid confusion over 
what the rights of the prosecution are regarding reprosecution generally. Clari­
fying language was added, and ambiguous language dropped, to indicate that 
the bar on reinstitution of charges contemplates only those charges brought 
originally for offenses discoverable by due diligence on the part of the attorney 
for the Government. For example, if, after dismissal of the original indictment, 

• Brackets in original. 

tBrackets in original. 

t Brackets in original. 
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the United States Attorney learns for the first time that the defendant engaged 
in prosecutable criminal conduct prior to dismissal of the charges, he may file 
charges based on that criminal conduct as long as that conduct was unknown to 
him at the time the original indictment was filed, even though he made every rea­
sonable effort to discover all such evidence of offenses, and no previous opportunity 
has presented itself to secure a new indictment or file an amended information. 
Lesser included offenses of the original charges, of course, do not fit this defini­
tion. In making this clarification, the Committee assumes that the Federal 
courts will properly exercise their discretion under the terms of this legislation 
to prevent abuse. 

Pursuant to questions that arose during discussion of the dismissal sanction, 
several points with respect to H.R. 17409 deserve clarification: first, as already 
indicated above, dismissal is mandatory but not automatic, since the defendant is 
expressly required under section 3162(a)(2) to move for dismissal if not brought 
to trial within the prescribed time; second, it should be clear that the attorney 
for the Government is free to contest the granting of a motion to dismiss on the 
basis of error by noting his exceptions and taking appeal in the proper manner; 
third, if this bill is enacted into law, it is contemplated that every defendant 
arraigned in Federal court be properly advised of his right to speedy trial under 
this legislation, along with the balance of his Sixth Amendment rights, prior to 
entry of plea. This latter point is especially crucial in the unlikely but plausible 
event the defendant is represented pro se at this juncture of the proceedings. 

1974 House Committee Report 61 
A new section 3162 provides the sanction of dismissal with prejudice on 

motion of the defendant for Violations of time limitations. 

Minority Views, 1974 House Committee Report 80-82 
The heart of any speedy trial legislation is the remedy established for the fail­

ure to meet speedy trial standards. This legislation, in section 3162, adopts the 
harshest remedy possible by requiring the dismissal with prejudice of criminal 
charges which are not handled within the time limits established in the preced­
ing section. 

As in any legislative solution to a serious problem of the administration of 
justice, the question of a remedy involves the balance of countervailing policy 
considerations-in this case, the necessity of having a means of enforcing 
speedy trial time limits against the danger of releasing criminal defendants with­
out a full and complete adjudication of their guilt or innocence. Without ques­
tion there must be some means of ensuring that the speedy trial standards estab­
lished by any legislative scheme shall be adhered to. Unless there is a compul­
sion on the participants of the court system-inclUding the defendant as well as 
the prosecution and the court-it can be expected that speedy trial guidelines 
will be viewed as more of a prayer than command. We recognize that because 
of the character of the Sixth Amendment guarantee of a speedy trial, dismissal 
is "the only possible remedy." Strunk v. United States, 412 U.S. 434 (1973). 

But apart from the nature of a constitutional "sanction," the legislative sanc­
tion contemplated by the bill should be tempered to meet sensible standards of 
justice as well as speedy trial time limits. The danger of a dismissal with preju­
dice sanction is that defendants who have committed serious crimes would be 
released into society. See Barker v. Wingo, 407 U.S. 514, 522 (1972). The sup­
posed justification-that is, the compulsion of public officials to engage in cer­
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tain behavior-is. in our view, a curious technical charade, and is improperly 
adopted in this bill. (See Statement of Professor Dallin Oaks, 1973 Hearings on 
Speedy Trial before the Senate Committee on the judiciary Subcommittee on 
Constitutional Rights.) The enforcement of speedy trial standards must neces­
sarily be outweighed by the society's right to have the guilt or innocence of a 
defendant determined: 

The right of a speedy trial is necessarily relative. It is consistent 
with delays and depends upon circumstances. It secures rights to a de­
fendant. It does not preclude the rights of public justice. Beavers v. Hau­
bert, 198 U.S. 77, 87 (1905) (emphasis supplied) 

Indeed, the Supreme Court has noted that the overzealous application of the 
dismissal sanction would infringe "the society [sic] interest in trying people ac­
cused of crime rather than granting them immunization because of legal error 
..."* Barker v. Wingo, supra, at 522, fn. 16; and United States v. Ewell, 383 U.S. 
116, 121 (1966). Unless the right of a defendant to a speedy trial has been griev­
ously violated. dismissal of charges and discharge of the defendant should not 
be permitted to frustrate the full operation of the judicial process. 

The experience of states which have attempted to grapple with pretrial delay 
is instructive. More than thirty-five states have attempted either by court rule 
or by statute to eliminate pretrial delay in criminal cases. In many speedy trial 
statutes the sanction of dismissal and the effect of such dismissal is not specifi­
cally dealt with. A few state statutes specifically state that discharge is never a 
bar to subsequent prosecution. (See N.D. CENT. CODE § 29-18-06 (1969». Sever­
al states permit dismissal or discharge with prejudice only for misdemeanors. 
(See UTAH CODE ANN. § 71-51-6 (1953». But only a very small number of 
states permit absolute discharge for violation of speedy trial standards. (See 
FLA. STAT. ANN. Rule 3.191, Rules of Crim. Pro.) The overwhelming majority 
of states will not countenance complete discharge of criminal defendants, be­
cause of a failure of the system. 

It is our earnest belief that a dismissal with prejudice sanction is abhorrent to 
a reasonable accommodation between the need for prompt disposition of crimi­
nal charges, and the right of society to protection from criminals. Even the 
remote possibility of the release of guilty defendants should mandate a lesser 
remedy if such a compromise is possible. In our view current federal law pre­
sents the more realistic approach to this problem. Under current federal law, 
the federal courts have the authority to dismiss criminal charges where unnec­
essary delay has occurred. Rule 48(b) of the Federal Rules of Criminal Proce­
dure provides: 

[Quotation omitted.] 

This provision allows the court sufficient flexibility to dismiss charges either 
with or without prejudice as the facts of a particular case may warrant. This is 
a much preferred approach since it does not establish a blanket dismissal provi­
sion for all criminal cases, but allows sufficient discretion to the court to deal 
with each individual case as the ends of public justice require. 

The amendment offered by Mr. Wiggins. and rejected by the Committee 
would continue current law. We will offer this amendment when H.R. 17409 is 
considered by the House, 

•Ellipsis in original. 
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Letter to Representative Peter W. Rodino, Jr., from Attorney General 
William B. Saxbe, Dec. 13, 1974, at 120 Congo Rec. 41619-20 

DEAR MR. CHAIRMAN: It is my understanding that proponents of 
H.R. 17409, the Speedy Trial Act of 1974, are determined to enact such legisla­
tion prior to the termination of the 93rd Congress. 

As you know, the Department of Justice has consistently pointed out a 
number of significant problems with H.R. 17409. Our most serious objection to 
this legislation is the mandatory dismissal with prejudice provision contained in 
section 3162. This feature if enacted into law would ultimately provide that if a 
defendant is not indicted within 30 days following arrest or service of sum­
mons, or jf the defendant's trial does not commence within 60 days following 
arraignment, the charge is dismissed with prejudice against prosecution for that 
offense or any offense based on the same indictment. 

The Senate version of the bill, S. 754, although purporting to provide for dis­
missal without prejudice, contains a restrictive provision with respect to a new 
prosecution that for all practical purposes constitutes a dismissal with prejudice. 
If either the present House version or Senate version is retained the Depart­
ment of Justice would be compelled to continue our strong opposition to this 
legislation. 

Mandatory prejudicial dismissal of criminal cases not tried within arbitrary 
time limits can only serve to injure the public and our system of justice by re­
leasing persons charged with crime without an adjudication. Not only may the 
untried defendant pose a danger to the public's welfare but the public confi­
dence in a criminal justice system which releases persons without trial is cer­
tainly undermined. 

The Department of Justice supports an amendment to section 3162 of 
H.R. 17409 deleting the bar to further prosecution following dismissal under 
that section. Deletion of this language would still result in dismissal of cases for 
failure to meet the time limits of section 3161 but would permit charges to be 
brought under a new information or indictment consistent with existing law. If 
this amendment is adopted a federal judge may dismiss with prejudice for 
denial of Sixth Amendment right to speedy trial or dismissal [sic] with prejudice 
where he believes circumstances warrant such dismissal. 

Adoption of this amendment by the Congress would resolve the most signifi­
cant difficulty in this legislation and would enable the Department to effective­
ly administer the provisions of H.R. 17409. 

I would hope that you and members of your Judiciary Committee and mem­
bers of the House will support this amendment, copy of which is enclosed. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Charles E. Wiggins, 1974 House Floor 
Debate, 120 Congo Rec. 41778 

I understand that an amendment will be offered by the committee to remove 
the mandatory dismissal with prejudice and immunity language, and providing 
for a dismissal with or without prejudice as the court finds to be appropriate. 
This amendment must be adopted if the bill is to pass. I strongly recommend to 
the committee, the support of this amendment, and failing its adoption, that the 
bill be defeated on final passage. 

Title I, as it finally evolved, does not work to change existing law in any far­
reaching way. Defendants may still move for dismissal at any time, alleging a 
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denial of the sixth amendment guarantees to a speedy trial. Such motions 
remain proper where prejudice is established even though the time limits of the 
bill have not run their course. However, after the time has run, a dismissal is 
mandated by the bill. Whether such a dismissal is to be with or without preju­
dice will turn on the circumstances of each case, and will reflect the sound ju­
dicial discretion of the court, if the suggested amendment is adopted. The 
amendment requires consideration of several factors by the court in arriving at 
a judgment. 

No factor, nor combination of factors, requires, however, a particular form of 
dismissal. In most cases it is to be expected that no dismissal with prejudice will 
be ordered unless actual prejudice to the defendant can be shown occasioned 
by the further delay implicit in a refiling in the case against him, and that the 
actual prejUdice to the defendant outweighs societal interests in prosecuting the 
alleged offender. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41777-78 
[Mr. COHEN.] The amendment I intend to offer later this morning will, I 

believe, remove any serious objection to this act by leaving dismissal with or 
without prejudice up to the court, again taking into account the case where jus­
tice might not be served by the strict lOO-day limitation. 

Mr. DENNIS. As I understand the thrust of that argument,'" rather than 
making the dismissal, when the time limits are exceeded, with prejUdice so that 
no prosecution can be brought up again, this will make that question discretion­
ary also with the court, as to whether he dismisses with or without prejudice. 

Mr. COHEN. That is correct. 
Mr. DENNIS. And then in that event, it lists certain factors here which the 

courts may consider as to whether they may dismiss. 
Mr. COHEN. They will consider the gravity or seriousness of the offense, 

the reason why the case could not be prosecuted within the time limitation, and 
third, whether the ends of justice are, in fact, being served by dismissing with 
prejudice. These are factors normally the court would take into account 
anyway. 

Mr. DENNIS. But then we feel the court normally does take into account 
those things at the present time, and normally would do that, and we think 
there ought to be written in here, as an additional factor, that the Gourt should 
consider the degree of prejudice to the defendant's ability to prepare his case. 
In other words, if the court should feel there is no real prejUdice to the defend­
ant under the facts in his case in dismissing without prejudice, that is a proper 
factor to consider and that ought to be written in, too-not that the court could 
not consider it anyway, but why should that not be added? 

Mr. COHEN. I have to disagree with the Department of Justice in that 
regard. They simply would confirm the existing practice-that he would have 
the normal time granted and then there would be dismissal, whether this was 
due to the laziness of the prosecutor or whatever, then they would start all 
over again. That frustrates the purpose of this act. We are trying to put some 
sanctions in to try to discipline our judicial system, the court, the prosecutor, 
and the defense counsel, and there are reasonable exclusions that take into ac­
count a variety of factors and give the courts some flexibility. 

*80 in original. Probably should be "amendment." 
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But simply to say that we can start all over again if the defendant has not 
been prejudiced is not adequate because we are trying to move, to insure that 
the delay does not work to the advantage of the defendant. 

We want him off the streets if he is guilty, and we want him to be able to 
have his innocence vindicated if he is innocent just as swiftly as possible. 

Mr. DENNIS. I am not sure that if nobody is really, in fact, hurt, that the 
court should have to be bound by an inflexible rule. 

Mr. COHEN. The public is the only one being hurt. Under our present 
system, society is being injured. That is who we are trying to protect. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41794·95 
Mr. COHEN. Mr. Chairman, this is the most controversial section of the bill. 

I should point out that the committee's bill differs with the Senate version in 
that this requires a dismissal with prejudice at the end of the 5-year phasein 
period, if the lOO-day limitation period were not met, which raised considerable 
opposition on the part of the Department of Justice notwithstanding the fact 
that the American Bar Association had recommended a dismissal with preju­
dice. 

Judge ZirpoIi, who testified before our committee, although he did not favor 
the particular measure, did support the dismissal with prejudice. U.S. District 
Judge Feikens from Michigan supported it. And as I look back through the 
report filed with the House, I would refer the attention of the Members to page 
20, where Justice Rehnquist, then Assistant Attorney General, said the follow­
ing: 

Therefore, we are unwilling to categorically oppose the mandatory 
dismissal provision. For it may well be, Mr. Chairman, that the whole 
system of Federal justice needs to be shaken by the scruff of its neck, 
and brought up short with a relatively peremptory instruction to pros­
ecutors, defense counsel and judges alike that criminal cases must be 
tried within a particular period of time. That is certainly the import of 
the mandatory dismissal provisions of your bill. 

Notwithstanding the position of the American Bar Association, the judges I 
have mentioned, and even Justice Rehnquist's statement on this matter, in the 
interest of seeing that this measure be passed, approved, and signed into law, I 
offer an amendment which would allow the court in its discretion to dismiss a 
case with or without prejudice. In determining whether it be with or without 
prejudice, the court may consider the following factors: The seriousness of the 
offense charged, the facts and circumstances of the case which led to dismissal, 
and the impact of reprosecution on the administration of this act, on the admin­
istration of justice. Therefore, the court in its discretion can allow a reprosecu­
tion if the ends of justice would be served, and they clearly outweigh the inter­
ests of the defendant to a speedy trial. 

I believe this eliminates, in substance, the objection by the Department of 
Justice. 

I refer to a letter submitted by the gentleman from Illinois (Mr. ANDERSON) 
last evening, a letter from William Saxbe, Attorney General, dated December 
13, 1974. I quote from page 2: 

Adoption of this amendment-

Meaning a dismissal with or without prejudice­
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would resolve the most significant difficulty in this legislation and 
would enable the Department to effectively administer the provisions 
of H.R. 17409. 

So for those factors I urge this Congress to adopt the amendment. In addition 
to that, the second amendment, Mr. DENNIS, simply provides that wherever a 
case is dismissed, the time limit shall start over again upon reprosecution. Now 
that we allow reprosecution under this amendment, if it is adopted, any dismiss­
al would start the time period running from the very inception once again, so it 
is only technical in nature. 

Mr. CONYERS. Mr. Chairman, will the gentleman yield? 
Mr. COHEN. I yield to the gentleman from Michigan. 
Mr. CONYERS. I thank the gentleman for yielding. 
May I commend my colleague, the gentleman from Maine, on his explanation 

of the rationale that led the Committee to accept these two amendments. It was 
with a certain degree of reluctance. We know that with the American Bar As­
sociation standards and many within the ranks of the judiciary havl'~ made clear 
that they could live with "dismissal with prejudice," as that vehicle provides 
we could exert the will of the Congress on the courts in attempting to mandate 
speedy trials. But, in the interest of time, because of the lateness of the calendar 
year in which this measure comes up, and because of the Committee on the 
Judiciary's other activities, it is felt that because the Senate is awaiting this leg­
islation, it would be far more prudent for all of us, regardless of our feelings 
about this amendment, to accede to it in the interests of enacting speedy trial 
legislation. I completely concur with both of the amendments and urge the 
Members to support them. 

Mr. DENNIS. Mr. Chairman, will the gentleman yield? 
Mr. COHEN. I yield to the gentleman from Indiana. 
Mr. DENNIS. I thank the gentleman for yielding. 
When we were talking before about the gentleman's amendment, I referred 

to the fact that certain matters were listed in his amendment that the court shall 
consider in determining whether to dismiss with or without prejudice. They 
shall consider these, among others. 

The CHAIRMAN. The time of the gentleman has expired. 
(By unanimous consent, at the request of Mr. DENNIS, Mr. COHEN was al­

lowed to proceed for 2 additional minutes.) 
Mr. DENNIS. If the gentleman will yield further, the seriousness of the case, 

the facts and circumstances of the case which led to the dismissal, and the 
impact of the reprosecution on the administration of justice-and it was sug­
gested that there should be added in there the degree of prejudice to the de­
fendant's ability to prepare his case. 

Frankly, I will say to the gentleman I am of two minds whether to offer that 
as an amendment to the gentleman's amendment or not, but at least I would 
like to make some legislative history. Is it the gentleman's understanding-cer­
tainly it would be mine-whether the language "the degree of prejudice to the 
defendant's ability to prepare his case" is or is not written into the statute, that 
that would certainly be not only a proper but a very important factor which 
the court both could and should consider in determining whether the dismissal, 
if any, would be with or without prejudice. 

Mr. COHEN. Let me say to my friend, and that is the reason I oppose the 
concept of that additional particular factor as part of the mandatory language, 
is the very fear I expressed earlier, that it simply would conform future conduct 
to present conduct, and it would allow a perpetuation of the system we have 
now. I certainly do not think it is necessary. I would agree with the gentleman 
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that the court in determining whether or not to dismiss should consider wheth­
er or not the ends of justice might be served and would take this into account. 

Mr. DENNIS. If the gentleman will yield to me further, I am sure the gen­
tleman will agree with me that is one of the main factors in making this very 
determination. 

Mr. COHEN. The fact that we do not exclude it would certainly permit it on 
a permissible basis. 

Mr. DENNIS. Does the gentleman agree with me that it is one of the main 
facts the court does now take into consideration and would he further agree 
there is no intention in this bill to exclude it from inclusion in the future? 

Mr. COHEN. The reason for dismissing it would be on technical reasons 
rather than a time limitation, for instance, defective indictments. If it is done for 
that reason, reprosecution is allowed under present practice. 

The CHAIRMAN. The time of the gentleman from Maine has expired. 
(On request of Mr. SMITH of New York and by unanimous consent, Mr. 

COHEN was allowed to proceed for 4 additional minutes.) 
Mr. DENNIS. Mr. Chairman, I thank the gentleman from New York, and if 

the gentleman from Maine will yield further, I am not quite sure whether or 
not I got the answer I expected from my friend. What I am trying to get at is, I 
realize that in this bill we now have time limits and they require a dismissal, 
barring certain exceptions, with or without prejudice. Under this amendment 
the court has discretion and under this amendment certain factors are listed 
which the courts must consider. It does not list the degree of the prejudice to 
the defendant if they dismiss his case, which I would suggest is certainly an 
important factor, because if the defendant is not prejudiced there is certainly 
less reason for a dismissal without prejudice.'" 

All I am asking the gentleman is, although it is not written into his amend­
ment, is it still appropriate and proper and in the gentleman's opinion the thing 
the court should do to give consideration to that principle or are we passing a 
bill where we exclude that and indicate we do not want it any more? 

Mr. COHEN. I think I indicated to the gentleman that what I am concerned 
about is by listing this as a separate and independent factor, that the Justice De­
partment will come in and say there is no prejudice to the defendant in this 
case. I think implicit on the court is the necessity to determine whether or not 
the ends of justice are being served and the impact upon reprosecution and he 
might well consider the prejudice to the defendant, if any, and he might take 
this into consideration. I think I am answering the gentleman's question. 

Mr. CONYERS. Mr. Chairman, if the gentleman will yield, would that not 
logically accrue? 

Mr. COHEN. The question the gentleman is raising is implicit. I think the 
answer is "Yes." 

Mr. DENNIS. If I understand both the gentleman from Michigan and the 
gentleman from Maine, they are saying that among the circumstances of the 
case, which is the language in their amendment, the prejudice or lack of the 
prejudice to the defendant is one of those proposed circumstances to consider. 
Am I right? 

Mr. COHEN. Yes. 
Mr. DENNIS. Is that correct, I ask the gentleman from Maine? 
Mr. COHEN. I believe that is essentially correct. What I am indicating is 

that we not consider it as a separate independent ground for the prosecution 
and open up to the Justice Department and the prosecutor to say we have not 
met the time limit and we did not take advantage of all other time exemptions, 

·So in original. Probably should be "with prejudice." 
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but there is no prejudice to the defendant. I do not think that would be a suffi­
cient basis in the consideration of the other factors to determine ifjustice would 
be done. 

[Mr. DENNIS.] Mr. Chairman, I take this time to ask the gentleman from 
Michigan (Mr. CONYERS) a question along the lines which have been discussed 
with the gentleman from Maine. 

I have an amendment here in my hand which could be offered, but if we can 
make up some legislative history which would do the same thing, I am willing 
to do it. 

Now, the amendment of the gentleman from Maine lists among the things the 
court will consider the seriousness of the offense and the fact of the circum­
stances of the case which led to the dismissal. 

Now, in the judgment of the gentleman from Michigan, who is the author of 
the bill, is the phrase, "the facts and circumstances of the case which led to the 
dismissal" broad enough to include the degree of prejudice to the defendant's 
ability to prepare his case? 

Mf. CONYERS. Mr. Chairman, if the gentleman will yield­
Mr. DENNIS. I am happy to yield. 
Mr. CONYERS. I append these remarks on to the perfectly articulated reso­

lution to this problem made by the gentleman from Maine. The answer is that 
that could and can be a factor that would be considered. 

Therefore, I would urge that the gentleman find that satisfactory and not 
move his amendment, as he may be contemplating. The facts and circumstances 
of the case could include the degree to which the defendant might have been 
prejudiced. This does not alter, I say to my friend, the gentleman from Indiana 
(Mr. DENNIS) the fact that the expiration of the time limits subject 1:0 these con­
ditions are a condition in and of themselves for a dismissal. 

The point of the gentleman from Indiana is includable for consideration 
within the second condition of the amendment of the gentleman from Maine 
(Mf. COHEN). 

The CHAIRMAN. The question is on the amendments offered by the gentle­
man from Maine (Mf. COHEN). 

The amendments were agreed to. 

Materials from the History of the 1979 Amendments 

1979 House Committee Report 3 
Failure to meet the time line of 30 days from arrest to indictment calls for a 
dismissal of the charges; the statute makes no mention of a requirement that the 
defendant move for such a dismissal, but, as a practical matter, such a motion 
will be necessary to bring the matter to the attention of the court in the pre­
indictment phase of the proceedings. 

1979 House Committee Report 8·9 
The committee is of the opinion that some temporary suspension of the dis­

missal sanction is justified. In retrospect, once the decision was made to have a 
phase-in period prior to imposition of the dismissal sanction, it appt:ars that the 
wiser approach would have been to provide some time during which the per­
manent time limits would be in effect without the dismissal sanction. The sus­
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pension will provide that result. While the act does permit dismissal without 
prejudice, extensive use of this procedure could undermine the effectiveness of 
the act and prejudice defendants, and the committee intends and expects that 
use of dismissal without prejudice will be the exception and not the rule. 

18 U.S.C. §§ 3162(b), (c) 

(b) In any case in which counsel for the defendant or the attorney for the 
Government (I) knowingly allows the case to be set for trial without disclosing 
the fact that a necessary witness would be unavailable for trial; (2) files a 
motion solely for the purpose of delay which he knows is totally frivolous and 
without merit; (3) makes a statement for the purpose of obtaining a continuance 
which he knows to be false and which is material to the granting of a continu­
ance; or (4) otherwise willfully fails to proceed to trial without justification 
consistent with section 3161 of this chapter, the court may punish any such 
counselor attorney, as follows: 

(A) in the case of an appointed defense counsel, by reducing the amount of 
compensation that otherwise would have been paid to such counsel pursuant 
to section 3006A of this title in an amount not to exceed 25 per centum there­
of; 

(B) in the case of a counsel retained in connection with the defense of a 
defendant, by imposing on such counsel a fine of not to exceed 25 per 
centum of the compensation to which he is entitled in connection with his 
defense of such defendant; 

(C) by imposing on any attorney for the Government a fine of not to 
exceed $250; 

(D) by denying any such counselor attorney for the Government the right 
to practice before the court considering such case for a period of not to 
exceed ninety days; or 

(E) by filing a report with an appropriate disciplinary committee. 
The authority to punish provided for by this subsection shall be in addition to 
any other authority or power available to such court. 

(c) The court shall follow procedures established in the Federal Rules of 
Criminal Procedure in punishing any counselor attorney for the Government 
pursuant to this section. 

Derivation 

Mikva bill, § 3162(a) (p. 282): "When a court has set a date certain 
for trial and on such date the defendant, his counsel, or both fail to pro­
ceed to trial without justification, the court may punish the responsible 
person for criminal contempt." 

The original Ervin bill had no similar provision. 
1972 Senate subcommittee bill, §§ 3162(b), (c) (pp. 301, 303). Subsec­

tion (b) was identical to the final version except that clause (1) referred 
to allowing "a date certain for trial to be set without disclosing the fact 
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that a necessary witness would be unavailable for trial on such date," 
and clause (4) referred to willful failure to proceed to trial "on the date 
set for trial ...." Subsection (c) required the court to follow rule 42 
of the Federal Rules of Criminal Procedure. 

1974 Senate committee bill, §§ 3162(d), (e) (pp. 319,320). No change. 
1974 House subcommittee bill, §§ 3162(b), (c) (pp. 346, 347). Minor 

language changes in subsection (b). 
1974 House committee bill, §§ 3162(b), (c) (pp. 346, 347). Substituted 

"procedures established in" for "Rule 42 of' in subsection (c). 
No House floor amendments. 
1974 act, §§ 3162(b), (c) (p. 379). 
Not amended in 1979. 
There were no similar provisions in the ABA standards. 
Editor's note: Language in sections 3161(d)(2) and 3161(e), introduced 

by the 1979 amendments, makes the sanctions applicable to the time 
limits set forth in those provisions. 

Materials Addressed to Mikva Bill 

Letter to Representative Mikva from Frank J. Remington, Aug. ll4, 1970, 
at 1971 Senate Hearings 191 

The provision for revoking the defendant's pretrial release [in a draft revision 
of Fed. R. Crim. P. 45] is based on the assumption that right to bail is proper­
ly conditioned not only on appearance but readiness to proceed at any time rea­
sonably fixed by the court. This seems to me sensible, though I have found no 
precise authority which would support this conclusion. The assumption, of 
course, is that the defendant in custody will have inducement to comply with 
reasonable time limits rather than to spend time in custody. The major current 
problem of prolonged delay exists in cases where the defendant is on pretrial 
release. 

In theory it would be desirable to provide positive inducements rather than 
to rely so heavily upon negative sanctions. The difficulty is in thinking of posi­
tive inducements which are both effective and legally proper. Giving a defend­
ant sentencing advantages would constitute an inducement, but some courts 
have held that this is an improper criterion upon which to base a sentencing 
decision. It has also been suggested that the right to enter a plea of guilty (and 
thus obtain sentencing concessions) terminates at a given time, thus creating an 
inducement to engage in plea negotiations promptly. This also presents some 
difficulties in implementation, however. 

Letter to Representative Mikva from James R. Glover, Aug. 14, 1970, at 
1971 Senate Hearings 192·93 

Probably the strongest sanction which could be exercised for unreasonable 
delay of a criminal action is that of contempt. Your bill, H.R. 15888, provides 
for this sanction to be used against a defendant or defense counsel for failure 
"to proceed to trial without justification." The court might also be empowered 
to use this sanction for prosecution induced delay. At least one state, Montana, 
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has done this. The Montana statutes require that the county attorney file an in­
formation within thirty days of the date of the preliminary hearing or waiver 
thereof. "If the county attorney fails to file the information within the time 
specified he may be found guilty of contempt, and may be prosecuted for ne­
glect of duty." Mont. Rev. Code Ann. § 95-1302 (1969). 

Establishing sanctions for defense caused delay is more difficult than estab­
lishing sanctions for prosecution caused delay because of the possibility that the 
sanction would deprive the defendant of rights guaranteed by the Constitution. 
The contempt sanction does not appear to cause any difficulty. If the defendant 
or defense counsel fail to appear or to be ready to proceed with some stage of 
the criminal justice process on the date set by the trial court without good 
reason, the trial court should be able to find the responsible party in contempt 
and punish him accordingly without depriving the defendant of any of his con­
stitutional rights. 

The only other sanction for defense caused delay that I can think of is one 
which is mentioned in the amendment to rule 45 that I have been working on­
if the court finds that the failure to comply with specified time limits is the fault 
of a defendant not in custody, the court may revoke his release. If the defend­
ant's failure to meet an established time limit in a particular case indicates the 
strong possibility that the defendant will not appear for trial, the revocation of 
release does not appear to violate any of the defendant's constitutional rights. 
However, if the facts of the case do not make out the strong possibility that the 
defendant will not appear for trial, serious constitutional objections could arise. 

Materials Addressed to Original Enin Bill 

Amendments Offered by Senator Strom Thurmond, 117 Congo Rec. 34142 
(Sept. 30, 1971) 

On page 5, between lines 21 and 22, insert the following: 

"(b)(1) In any case in which the court has set a date certain for trial 
and on such date the defendant, his counsel, or both, fail to proceed to 
trial without justification consistent with section 3161 of this chapter, 
the court may punish the responsible person for criminal contempt. 

"(2) In any case in which defense counsel (A) has agreed on a date 
certain for trial with knowledge that a defense witness would be un­
available; (B) has filed a motion for the purpose of delay which is to­
tally frivolous and without merit; or (C) has filed a sworn statement 
for a continuance which contains a false statement material to the 
granting of the continuance, the court may punish the defense counsel 
by­

"(i) decreasing, by 25 per centum, his compensation pursuant to sec­
tion 3006A of title 18, United States Code, if counsel is appointed; 

"(ii) a fine of not to exceed 25 per centum of his compensation if 
counsel is retained; 

"(iii) denying him the right to practice before that court for a period 
of three months; or 

"(iv) filing a report with an appropriate disciplinary committee. 
"(3) The authority to punish provided for by this subsection shall be 

in addition to any other authority or power available to the court.". 
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Remarks of Senator Strom Thurmond, 117 Congo Rec. 34140-42 (Sept. 30, 
1971) 

Mr. President, S. 895 contains a sure and effective sanction against prosecu­
tion delay, but it provides no restraints on dilatory defense tactics. My amend­
ment would plug this obvious hole in a way that will not infringe on the de­
fendant's right, but will protect society against unreasonable delays by the de­
fense . 

. . . The sanctions which are added to section 3162 will insure the coopera­
tion of the defense. It would be unconscionable to provide a statutory speedy 
trial period with dismissal as the penalty for unreasonable prosecution delay and 
not provide an enforcement mechanism against unreasonable defem.e delays. 
The sanctions I have included are moderate measures which will not stifle le­
gitimate defense tactics; they are aimed only at unreasonable delays. 

Mr. President, we will undoubtedly hear arguments questioning the constitu­
tionality of sanctions against dilatory defense tactics. First, it must be pointed 
out that only one of these sanctions are aimed at the defendant; most are direct­
ed at the tactics of the defense counsel which amount to unreasonable delays in 
the process of justice. Such delays obstruct justice and can be punished. 
Second, courts have always had the inherent power to discipline errant defend­
ants and lawyers. This power in the Federal courts is codified in 18 U.S.c. 401 
and authorizes the court to punish summarily three types of contempt by fine 
or imprisonment: first, misbehavior which obstructs the administration of jus­
tice, second, misbehavior of official acts of officers, and third, disobedience or 
resistance to its lawful writ, process, order, rule, decree, or command. This stat­
ute does not authorize unreasonable sentences and it does not escape the due 
process requirements of the Constitution such as trial by jury of serious of­
fenses, Bloom v. Illinois, 391 U.S. 194 (1968) and trial by another judge where 
the questioned conduct is an emotional attack on the personal integrity of the 
judge, Mayberry v. Pennsylvania, 91 S. Ct. 499 (1971), but the power to punish 
for a variety of contemptuous conduct is clearly constitutional. The Supreme 
Court has held that sentences for criminal contempt of up to 6 months may 
constitutionally be imposed without a jury trial. ChejJ v. Schnackenberg, 384 
U.S. 373 (1966). 

If Congress can empower the Federal courts to punish contempt by impris­
onment, we can certainly authorize the punishment contained in this amend­
ment-by conviction of contempt for a purposeful refusal to proceed with trial, 
by reducing compensation provided to the defense counsel, by denying access 
to the court for a short period, or by causing a report to be filed with the disci­
pline committee of the local bar. The sanctions I have proposed are consistent 
with the recommendations of the ABA minimum standards for the prosecution 
function and the defense function-tentative draft. 

Prepared Statement of Assistant Attorney General William H. Rehnquist, 
1971 Senate Hearings 107 

The second principal provision of S. 895, Mr. Chairman, is the one which 
requires, with certain exceptions, that a criminal prosecution not brought to 
trial within 60 days from the time of the filing of an information or indictment 
shall be dismissed with prejudice upon the motion of the defendant. Viewed 
from the point of view of the prosecutor, which of course is one of the func­
tions of the Department of Justice in the federal criminal system, this provision 
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is not only draconic, but quite one-sided in its sanctions. While prosecutors as a 
whole must undoubtedly bear their share of responsibility for the delay that 
sometimes appears to be endemic in our system of criminal justice, as a matter 
of fairness it does not seem that the drastic sanction of dismissal with prejudice 
should be visited upon the prosecution, without any corresponding sanction vis­
ited on the defendant. The apparent one-sidedness of the sanction is emphasized 
by the fact that, with due regard for the bill's exceptions and its exclusions of 
certain periods of time in computing the 60-day period, it is nonetheless entirely 
possible that a criminal prosecution could be dismissed without any fault on the 
part of the prosecution, simply because there were not adequate judges availa­
ble to preside at the trial within the time limits specified in the bill. The result 
would be that a defendant held to answer for a serious crime would go scot­
free-neither convicted nor acquitted. 

Thus, viewed from the point of view of the prosecution, the mandatory dis­
missal with prejudice at the expiration of 60 days is a sanction which is both 
one-sided and severe. 

Prepared Statement of Assistant Attorney General William H. Rehnquist, 
1971 Senate Hearings 113 

I offer a last comment with respect to the second portion of the bill, Mr. 
Chairman. We believe that a small part-though by no means all-of the un­
evenness with which the sanctions fall on the two parties to a criminal case as 
the bill is now drafted could be ameliorated by further investigation of legally 
permissible sanctions that might be imposed upon criminal defendants or on 
their counsel who flout the rule relating to speedy trials. On this phase of the 
bill, too, the Department will be happy to be of such assistance as the Subcom­
mittee may wish in developing such proposals. 

Testimony of Assistant Attorney General William H. Rehnquist, 1971 
Senate Hearings 116-17 

[Senator ERVIN.] I am intrigued by your suggestion that there ought to be 
some amendment made to place some kind of limitation on the conduct of the 
counsel for the defense. I am somewhat at a loss as to what kind of restrictions 
could be put on them because they really don't have very much to do with the 
trial. The accused is there against his will and is tried any time that the pros­
ecution insists on the trial and any time that the judge is willing to hear the 
case. 

Mr. REHNQUIST. Well, Mr. Chairman, it may be that there is nothing that can 
be done along that line. Certainly nothing should be done that would in any 
way impair the effective representation of the defendant or place any undue 
burden on the defense. Nonetheless, I think it is generally recognized that there 
is one weapon that any criminal defense lawyer can use, within legitimate chan­
nels it is a good weapon, and that is delay. But I think if we are going to really 
clamp down on undue delays, I am just wondering, and I don't have any con­
crete suggestions to offer, whether there might not be some sanctions available 
for the defense lawyer who gets way out of line in protracting the date of trial 
just as there Obviously are going to be sanctions for the prosecutions. * 

'So in original. Probably should be "prosecutors." 
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Testimony of Representative Abner J, Mikva, 1971 Senate Hearings 122 
I do recognize Mr, Rehnquist's position, and I understand the vernacular he 
used is that the prosecution would be getting its lumps on this question of dis­
missal of a case if they weren't ready to try it in 60 days. In my bill I try to 
provide a few lumps for the defense if they are not ready; I think such provi­
sions would pass constitutional muster. 

Prepared Statement of Daniel J, Freed, 1971 Senate Hearings 147 
I would specify in the legislative history a range of incentives and sanctions 
which may be available, without further legislation, to encourage cooperation 
and deter delay by defense counsel and his client. In general, sanctions may 
prove less necessary under a system in which an atmosphere of timeliness pre­
vails, and resource availability no longer makes delay tolerable. Moreover, pro­
fessional responsibility standards are moving to curtail defense delay. Thus the 
American Bar Association Standards for Criminal Justice on The D!1ense Func­
lion (Standard I, 2(c) and (d» defines as "unprofessional conduct" the intention­
al use of procedural devices for delay, or the acceptance of employment for the 
purpose of delaying trial. Similar standards have been developed for The Pros­
ecution Function. In addition, caseload limits may be imposed on attorneys who 
engage in dilatory practices; Criminal Justice Act appointments can be cur­
tailed, or fees reduced; a system of "early or never" plea bargaining can be 
tried to preclude the acceptance of a plea to less than the fuIl charge within a 
fixed period prior to the trial date; conditions of release can be reviewed for 
defendants suspected of intentional delay; or the case can be ordered to trial in 
the face of all delaying motions. In the long run, it will be the climate created 
by the district court which will determine the success of the rule. 

Letter to Assistant Attorney General William H. Rehnquist from Senator 
Ervin, Sept. 15, 1971 Senate Hearings 183 

As we agreed at the hearings, I hope that the Department can supply the 
Subcommittee with a legal memorandum on the constitutionality eof imposing 
sanctions against dilatory counsel and defendants, Sanctions which have been 
suggested include: 

(1) Criminal contempt for counselor defendant. 
(2) Reduction of appointed counsel's Criminal Justice Act compensation. 
(3) Fines for retained counsel, 
(4) Restriction of counsel's right to practice, 
(5) Submission of conduct reports to a disciplinary committee. 
You may also wish to express the Department's position on including any or 

all of these sanctions in the legislation or alternatively, on suggesting them in 
the legislative history. * 

Letter to Senator Ervin from Peter J. Donnici, Sept. 30, 1970, at 1971 
Senate Hearings 167 
I am somewhat concerned about your statement as to sanctions "on unreason­
ably dilatory defendants and defense counsel", While a speedy trial is an essen­

'No response to this portion of Senator Ervin's inquiry has been found in the public 
record. 
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tial component of due process, there is a real danger in bringing cases to trial 
"too speedily". I fear that the imposition of sanctions could operate to discour­
age or penalize attorneys for taking necessary time in preparation, discovery or 
presentation of pre-trial motions. The word "unreasonably" is not sufficiently 
precise in this context. 

Letter to Senator Ervin from Thomas M. Cooley II, Oct. 1, 1970, at 1971 
Senate Hearings 165 

Unreasonable dilatory defendants and defense counsel raise a different issue. 
Where counsel alone is responsible for excessive delay, it would seem improper 
to punish his client. Where complicity on the client's part can be demonstrated 
new sanctions should be applied only when the normal controls available to the 
court are clearly ineffective. I am not sufficiently versed in the day-to-day 
workings of the Federal Courts to judge how often this may happen or what 
sanctions would be most effective without prejudicing essential rights. 

Letter to Senator Ervin from Robert G. Polack, Oct. 8, 1970, at 1971 
Senate Hearings 177 
I think that the provisions of Section 3162 are much too lenient. It seems to me 
that if a defendant, through no fault of his own or of his counsel, is not brought 
to trial in the short period required by Section 3161, instead of setting him free 
to continue to prey upon the public there should be a punishment levied against 
the Judge or the U.S. Attorney responsible for the failure to bring him to trial. 

... [I]t seems to me that if the defendant is not in custody there is less reason 
for applying the time limitations and sanctions in his favor than if he is in custo­
dy. Here, again, it seems to me that the statute should be directed toward some 
form of discipline against those charged with expediting trial instead of in favor 
of the defendant charged with the offense. 

Letter to Senator Ervin from Bruce D. Beaudin, Oct. 15, 1970, at 1971 
Senate Hearings 160 

Our experience shows that sanctions imposed on dilatory defendants and de­
fense counsel might well be appropriate. While I cannot at this time give you 
the precise numbers involved, there have been many cases where defense coun­
sel has not appeared at a conditional re-evaluation hearing following a violation 
report to the court by the Bail Agency. There have also been many instances of 
defendants who are late. Whether or not the court will enforce sanctions on 
defense counsel is a question more properly left for the court. It seems to me, 
however, that something should be done. 

Letter to Senator Ervin from Edward L. Barrett, Jr., Oct. 26, 1970, at 
1971 Senate Hearings 159 

Dean Barrett suggested that the court be authorized, if the defendant 
was found responsible for delay, to revoke bail or other release and 
return the defendant to custody. See the excerpt at p. 201 supra. 
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Letter to Senator Ervin from Laurence H. Tribe, Dec. 2, 1970, at 1971 
Senate Hearings 201 

Finally, it should be noted that Title I does not attempt to penalize counsel 
(or his client) for litigation tactics which rely upon dilatory continuances. A 
partial remedy exists in that a judge might deny a continuance either because it 
was not made upon a showing of "good cause," or because the ends of justice 
can be met without granting it. But while such tests may filter out some frivo­
lous continuances, there is no penalty for the lawyer who attempts such tac­
tics-unless the limited laws on obstruction of justice and the contempt power 
prove applicable. Frivolous motions for continuances may delay the trial, and 
some of them may be granted despite judicial scrutiny. In my judgment, that is 
simply the price we pay for a system which places a high but surely justifiable 
premium on the effective assistance of counsel and encourages his best efforts in 
his client's behalf. Any attempts to second-guess defense counsel, to penalize 
him subsequently for bad faith in making certain motions on his client's behalf, 
would deter counsel from using even acceptable tactics out of a fear that they 
may later be found unacceptable. Thus, I strongly approve the absence of any 
such sanctions in this statute. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 55 
The commentary on this provision in the draft report was virtually 

identical to the commentary at pages 43-44 of the 1974 Senate commit­
tee report, set forth below (pp. 231-32). 

Memorandum Explaining Differences Between S. 754 and S. 895, Ac­

companying Remarks of Senator Ervin on Introducing S. 754, 119 Congo 

Rec. 3267 (Feb. 5, 1973) 

[T]he Justice Department suggested that section 3162 of S. 895, be amended to 

authorize sanctions against defense counsel responsible for unwarranted delay. 
The Department argued that section 3162 effectively sanctioned the govern­
ment for delay by providing for mandatory dismissal if trials were not com­
menced within the proscribed time limits and that in all fairness defense attor­
neys who cause unnecessary delay should be subject to some type of penalty. 
The provision is based upon language proposed by Senator Thurmond and in 
many respects is simply a codification of existing law. 

Opening Statement of Senator Ervin, 1973 Senate Hearings 4 
I recognize that outright dismissal is a harsh sanction but it is the only one that 
promises to be effective. If the Justice Department, or anyone else, can come 
up with an alternative means of enforcing these limits, I will welcome that sug­
gestion. 

Since a sanction against only one or two of the parties is not only unfair but 
makes for defective legislation S. 754 also has other sanctions on the defendant. 
These were offered by the Justice Department and Senator Thurmond as a 
means for ensuring that the defense also is under the gun on speedy trial. 
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To many, these sanctions may seem harsh. There are two answers to that 
complaint. First, it is now clear that no one will be motivated unless the penal­
ty for delay is clearly stated. Second, I am confident that neither the courts or 
[sic] the prosecution will sit on their hands under the threat of dismissals. 

Letter to Senator Ervin from Deputy Attorney General Ralph E. Erick­
son, Dec. 14, 1972, at 1973 Senate Hearings 193 

The following comments, although written after subcommittee ap­
proval of the bill, were apparently based on a draft submitted to the 
Justice Department beforehand: 

Section 3162(b) gives the court additional control mechanisms for governing 
the conduct of attorneys, but it does not include sanctions for the defendant 
who engages in dilatory conduct. It is reasonable to conclude that a defendant 
who is free on bail is under no pressure to proceed to trial, and if the prospect 
of acquittal is remote, he wiII seek by all available means to postpone the day of 
trial. We would suggest, therefore, that the following provisions be included in 
Section 3162(b): 

"In any case in which the defendant, on bail, knowingly engages in 
conduct designed to delay the criminal proceedings or in any way 
impair the orderly trial processes, said defendant's bond shall be re­
voked, unless otherwise ordered by the court." 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 5 

[T]he Justice Department suggested that section 3162 of S. 895 be amended to 

authorize sanctions against defense counsel responsible for unwarranted delay. 

The Department argued that section 3162 sanctioned government delay by pro­

viding for mandatory dismissal if trials were not commenced within the pre­

scribed time limits and that to create a balanced bill, defense attorneys who 

cause unnecessary delay should be subject to some type of penalty. The provi­

sion is based upon language proposed by Senator Thurmond and in many re­

spects is simply a codification of existing law. The Committee has also retained 

this provision in S. 754. 


1974 Senate Committee Report 27 

If either prosecutor or defense counsel is responsible for intentional delay, he 

may be subject to sanctions including fines, penalties and a withdrawal of the 

right to practice for as long as three months. 


1974 Senate Committee Report 43-44 
The sanction for the failure of defense counsel to comply with the time limits 

is a scheme of penalties for dilatory tactics. The latter half of section 3162 is 
based upon an amendment to S. 895 proposed in the last Congress by Senator 
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Thurmond. It sets out four situations when sanctions against counsel would be 
appropriate: (1) where counsel agrees to a trial date when he knows one of his 
witnesses will be absent; (2) where counsel files a motion which he knows is 
frivolous and without merit solely for the purpose of delay; (3) where counsel 
makes a false statement for the purpose of obtaining a continuance; and (4) 
where counsel otherwise fails to proceed to trial without justification consistent 
with section 3161. It sets out a range of penalties including the decreasing of 
compensation of appointed defense counsel, fines, the denial of the right to 
practice in that court for as long as three months, and the filing of a report 
with the appropriate disciplinary committee. The new provision also requires 
the court to follow rule 42 of the Federal Rules of Criminal Procedure in con­
ducting procedures which lead to such penalties. 

"Miscellaneous Amendments," Enclosure to Letter to Representative 
Conyers from Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, Oct. 1, 1974, at 1974 House Hearings 756 

(I) That line 7 on page 2 of the bill be amended to read as follows: H •••• 

the case for trial on a day certain, or list it for trial on a weekly or other short­
term trial calendar." 

Reason.-Setting a case for trial on a "day certain," except for unusual situa­
tions, is contrary to all rules of good judicial administration, Cases normally 
should be calendared for trial and reached in order on the calendar. 

(3) Page 10, line 3. Amend this line to read as follows: "[T]he case to be set 
for trial without disclosing the. . , ." 

(4) Page 10, line 5. Strike the words "on such date," 
(5) Page 10, line 10. Strike the words "on the date set for trial."· 

Materials Addressed to 1974 House Committee Bm 
1974 House Committee Report 23 

Sanctions are also provided for attorneys, either for the defense or the Gov­
ernment, who intentionally delay the proceedings. The penalties inclUde a re­
duction in compensation or a fine, or suspension from practice before the court 
for up to 90 days. 

1974 House Committee Report 36 
[I]f the attorney for the Government is responsible for unreasonable delay 
either in causing a detainer to be filed with the custodial official or seeking to 
obtain the prisoner's presence for trial in lieu of filing a detainer or upon receipt 
of a certificate of demand for trial, any such period of delay should be counted 
in ascertaining whether the time for trial has run in connection with the defend­
ant's demand for dismissal under section 3161(a)(2).t In addition, the Commit­
tee feels that, since the prejudice an incarcerated defendant may suffer is poten­
tially so great, the attorney for the Government is also subject to sanction for 

*The ellipses and brackets within the quotation marks are in the original. 

+So in original. Probably should refer to section 3162(a)(2). 
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such unreasonable delay under section 3162(b)(4). The Committee does not be­
lieve that this imposes any hardship upon the attorney for the Government 
since, unlike state practice in many jurisdictions where the period in which the 
prisoner must be tried begins upon receipt of the demand for trial, the time 
limits do not apply until the defendant is actually present for purposes of plead­
ing. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41777 
Mr. WIGGINS. Mr. Chairman, the final question is this: 
Are there provisions for extending the rigid time limits? Is it absolutely clear 

that if such a defendant or his counsel should deliberately stall the proceedings 
that that period of delay occasioned by such efforts would not be counted in 
computing time? 

Mr. COHEN. The gentleman from California is correct in that regard. Any 
action taken by defendants to deliberately stall a case, and as I indicated before, 
in 90 percent or perhaps an even higher percentage of cases, the delay works to 
the advantage of the defendant, and the gentleman from California, as an out­
standing defense counsel, I am sure knows that that is the case. 

The purpose, intent, and thrust of this act is to put pressure not only on the 
court and prosecutor, but on the defense counsel to eliminate delay. My under­
standing is that any delay that is caused by defense counsel would not be in­
cluded as part of that. He could not take advantage of deliberately stalling, and 
then seek a dismissal under that rule. I believe the gentleman from Michigan 
would agree with that. 

Mr. WIGGINS. Does the gentleman from Michigan agree with that observa­
tion? 

Mr. CONYERS. I thank the gentleman for yielding. I would point out that 
under 3162 there is a legislative sanction imposing penalties upon attorneys who 
would act in the way the gentleman from California suggests. So, we are very 
definitely trying to make certain that the defendant or his counsel will not, 
through the method that the gentleman suggests-through deliberately stalJ­
ing-take advantage of the exclusions. The court still has available to it all of 
its usual procedures for punishment of the counsel, but they have additional 
sanctions within the legislation itself. 

Colloquy, 1974 House Hoor Debate, 120 Congo Rec. 41778 
[Mr. BURLISON of Missouri.] Now, as I understand the legislation, dilatory 

tactics on the part of defense counsel results in toIling the statutory time period 
set out. I am not so sure that that really changes much from what the law is 
now. My question, is there anything in this legislation to put any restrictions on 
dilatory tactics of defense counsel? 

Mr. COHEN. Mr. Chairman. I appreciate the inquiry of the gentleman, I 
refer the gentleman to page 13 of the bill whereby a court can impose a fine on 
counsel who engage in dilatory tactics not to exceed $250. They can also refer 
them to the ethics committee of the Bar Association, which is designed to dis­
courage that. 
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18 U.S.C. §§ 3163(a), (b) 

(a) The time limitation in section 3161(b) of this chapter­
(1) shall apply to all individuals who are arrested or served with a sum­

mons on or after the date of expiration of the twelve-calendar-month period 
following July 1, 1975; and 

(2) shaH commence to run on such date of expiration to all individuals who 
are arrested or served with a summons prior to the date of expiration of such 
twelve-calendar-month period, in connection with the commission of an of­
fense, and with respect to which offense no information or indictment has 
been filed prior to such date of expiration. 
(b) The time limitation in section 3161(c) of this chapter­

(1) shall apply to all offenses charged in informations or indictments filed 
on or after the date of expiration of the twelve-calendar-month period fol­
lowing July 1, 1975; and 

(2) shall commence to run on such date of expiration as to all offenses 
charged in informations or indictments filed prior to that date. 

Derivation 

Mikva bill, § 3l63(b) (p. 283). Provided that the time limit to trial 
would apply to offenses charged in informations or indictments filed 
more than 18 months after enactment. 

Original Ervin bill, § 3l63(b) (p. 292). Substantially similar, but re­
ferred to "eighteen months after the effective date of this chapter." 
There was no provision designating such an effective date. 

1972 Senate subcommittee bill, § 3163 (p. 303). Provided that the 
time limit would apply to offenses charged in informations or indict­
ments filed on or after the date of expiration of the twelve-calendar­
month period following enactment, and would commence to run on 
that date as to all offenses charged in informations or indictments filed 
prior to that date. 

1974 Senate committee bill, §§ 3163(a), (b) (pp. 320,321). Added sec­
tion 3l63(a), dealing with the effective date of the separate time limit to 
indictment, a time limit that first appeared in this bill; it was in its final 
form, except that it referred to the twelve-calendar-month period fol­
lowing the date of enactment, rather than to the period following July 
1, 1975. Section 3161(b), dealing with the time limit to trial, was virtu­
ally identical to the subcommittee bill. 

1974 House subcommittee and committee bills, §§ 3163(a), (b) 
(pp. 347, 348). No change. 

Amended on House floor, 120 Congo Rec. 41790, to make the compu­
tation run from July 1, 1975, instead of the date of enactment. 

1974 act, §§ 3163(a), (b) (p. 379). 
Not amended in 1979. 
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There was no effective date provision in the ABA standards. 
Editor's note: See also the history of the "transitional" time limits, 

sections 3161(f) and (g), and the special time limits for defendants in 
custody and "high risk" defendants, section 3164. Provisions in the 
Mikva and original Ervin bills establishing earlier effective dates for de­
fendants in custody and those charged with certain crimes are treated 
herein as part of the history of section 3164. 

Materials Addressed to Original Ervin Bill 

Testimony of Senator Charles H. Percy, 1971 Senate Hearings 69 
I would suggest that, if enacted, the provisions of this bill be made retroac­

tive, so that those currently incarcerated and awaiting trial could assert their 
right to a speedy trial if they so desired. It is anticipated, of course, that special 
provisions of the bill would have to be drawn to permit the retroactive applica­
tion of this right in as fair and efficient a manner as possible. 

"Additional Amendments to S. 895," Appendix A to Prepared Statement 
of Daniel J. Freed, 1971 Senate Hearings 148 
On page 6, lines 1-2: 

The language "effective date of this chapter," which appears here and else­
where, should be defined. The definition probably should set the effective date 
at a point after the Judicial Conference can act under § 3I64(c) (e.g. 15 months 
after the date of enactment) with respect to all time limits in all districts. As an 
exception to such a delayed effective date, the definition might provide a spe­
cial time limit applicable to persons held in detention prior to completion of the 
planning process described in § 3164. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap· 
pendix to Letter to Senator Ervin from Assistant Attorney General Wil· 
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 263 
§ 3165. Effective date 

The provisions in sections 3161 through 3164 shall be effective one year after 
the enactment date of this chapter. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 260 
[O]ur new section 3165 provides that the time limits of our section 3161 (i.e., 
the 180-day provisions) shall become effective as to all federal criminal offenses 
at the same time This recommendation avoids the complex scheme set out in 
the effective date provision of S. 895. We have chosen a date one year after the 
enactment of the bill. 
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Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 55 
This section makes the effective date of the time limits established in section 3161 

one year after enactment. As to charges pending on the effective date. the time 
limits would begin to run at the effective date and not on the date of arrest or serv­
ice of summons as provided in section 3161. This section must be read with section 
3161(b), which provides that for the first year after the effective date trials are to be 
held within 180 days. the second year 120 days and the third year and thereafter 60 
days. 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 167 

The following text was suggested in connection with amendments 
whose principal purpose was to provide separate pre- and post-indict­
ment time limits: 

(a) The time limitation in section 3161 (b) of this chapter­
(1) shall apply to all individuals who are arrested or served with a sum­

mons on or after the date of expiration of the twelve-calendar-month 
period following the date of the enactment of the Speedy Trial Act of 
1973, in connection with the commission of an offense; and 

(2) shall commence to run on such date of expiration as to all individuals 
who are arrested or served with a summons prior to the date of expiration 
of such twelve-calendar-month period, in connection with the commission 
of an offense, and with respect to which offense no information or indict­
ment has been filed prior to such date of expiration. 

(b) The time limitation in section 3161(c) of this chapter­
(I) shall apply to all offenses charged in informations or indictments filed 

on or after the date of expiration of the twelve-calendar-month period fol­
lowing the date of the enactment of the Speedy Trial Act of 1973; and 

(2) shall commence to run on such date of expiration as to all offenses 
charged in informations or indictments filed prior to that date. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 44 
Section 3163, when read with subsections 3161(b) and (c) and subsections 

3161 (f) and (g) implements the phasing-in of the time limits. The result is a 
seven year graduated phase-in of the time limits during which the time limits 
between arrest and trial are shortened and the sanction for failure to meet the 
time limits become [sic] more severe. (See Calendar of Implementation, Chart I, 
p. 55.) 

Along with implementing the phase-in of the time limits, this section also 
specifies which kinds of pending cases will fall under the time limits after enact­
ment. The arrest to indictment time limit would apply to all cases brought on 
or following the effective date of the Act and also to all summons issued or 
arrests conducted prior to the effective date but for which no indictment or 
information has yet been filed. The indictment to trial time limit would apply to 
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all cases brought on or following the effective date and to all indictments or 
informations filed prior to the effective date. 

The effective date of the Act will be one year after enactment. During the 
year between the date of enactment and the effective date, the interim time 
limits discussed in Section 3164 will apply. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 40 
The following language appeared in commentary on section 3165(e): 

The words "calendar month period following enactment of this Act" shall be 
construed to mean the first full month following the month in which the bill is 
enacted. For example, should this bill be enacted on December 10, the first cal­
endar month would be measured from January 1. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Ray Thornton, 1974 House Floor Debate, 120 
Congo Roc. 41790 

Representative Thornton offered amendments to change the compu­
tation date in sections 3163 and 3164 from the date of enactment to July 
1, 1975. These were considered and adopted en bloc without any dis­
cussion. In offering similar amendments to sections 3165 and 3168, Rep­
resentative Thornton had said that the change was proposed "in order 
to tie the effective date of the act to the necessary appropriations to 
implement the act." 120 Congo Rec. 41789. The change had been sup­
ported by Representative Conyers, and accepted without debate. 

18 U.S.C. § 3163(c) 

(c) Subject to the provisions of section 3174(c), section 3162 of this chapter 
shall become effective and apply to all cases commenced by arrest or summons, 
and all informations or indictments filed, on or after July 1, 1980. 

Derivation 

First appeared in 1974 Senate committee bill, §§ 3162(c), 3163(c) 
(pp. 318, 321). Prior bills did not include an effective date for the sanc­
tions; the sanctions were presumably to apply to all cases subject to the 
time limits. In the 1974 Senate committee bill, section 3163(c) provided 
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that the sanctions would become effective "after the date of expiration 
of the fourth twelve-calendar-month period" following enactment. Sec­
tion 3162(c) provided that, for two years thereafter, prosecutions CQuid 
be reinstituted subsequent to speedy trial dismissals without the finding 
of exceptional circumstances that was required by section 3162(b). 

1974 House subcommittee bill, § 3163(c) (p. 348). Retained the provi­
sion that sanctions would become effective "after the date of expiration 
of the fourth twelve-calendar-month period" following enactment. 
Eliminated the special provision for reinstituted prosecutions, which 
were not allowed under the subcommittee bill. 

1974 House committee bill, § 3163(c) (p. 348). No change. 
Amended on House floor, 120 Congo Rec. 41790, to make the compu­

tation run from July 1, 1975, instead of the date of enactment. 
1974 act, § 3163(c) (p. 379). 
Reenacted, with amendments, in 1979. The effective date was de­

ferred until July 1, 1980, and the applicability of the sanctions to cases 
pending on the effective date was clarified. The language of the revised 
subsection is from the Senate provision except that the Senate bill pro­
vided for a 1981 effective date. 

There was no effective-date provision in the ABA standards. 

Materials Addressed to 1972 Senate Subcommittee Bill 

Possible Amendments to S. 754, in Statement Submitted for the Record 
by Senator John L. McClellan, 1973 Senate Hearings 167-68 

Senator McClellan offered two amendments in the alternative that 
were concerned with the dismissal sanction. One would have eliminated 
the dismissal sanction. The other would have amended the sanction 
provision by changing subsection (a) to (a)(1) and adding the following 
new paragraph: 

(2) The provisions of paragraph (1) of this subsec.tion shall take effect upon 
the expiration of the first twelve-calendar month period following the date of 
the enactment of the Speedy Trial Act of 1973 during which the sixty day re­
quirement provided for under section 316l(b)(l)(A) of this chapter was in effect 
for such entire period. 

"Memorandum of Explanation, Possible Amendments to S. 754," in 
Statement Submitted for the Record by Senator John L. McClellan, 1973 
Senate Hearings 164·65 

Under S. 754, as now drafted, a violation of the sixty day rule would lead to 
dismissal [§ 3I 62(a)]. '" 

This amendment is drafted in alternative versions. 

*Brackets in original. 
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The first would eliminate the sanction of dismissal. 
The second would postpone the effective date of the sanction until the end of 

the first full year of the implementation of the sixty day rule. 
It can be argued that the dismissal sanction is assessed against society while 

the fault of delay is attributable to the defendant, his counsel, the prosecutor or 
the court. Delay under the Sixth Amendment must normally be accompanied 
by prejudice relating to the ability of the defendant fairly to defend his inno­
cence. Consequently, the use of a dismissal sanction there is distinguishable. In 
any case, the sanction should not be applied until the provisions of the bill have 
been fully implemented. Assuming it is determined that the time limits cannot 
be met, it should not be necessary to have prosecutions aborted, while Congress 
rushes to change the provisions of the bill. Under either alternative of this 
amendment, Congress will be given an opportunity to study the operation of 
the bill before moving in with the ultimate sanction. 

Discussion of Proposed Amendments in Statement Submitted for the 
Record by Daniel J. Freed, 1973 Senate Hearings 154, 157·58 
Progressive sanctions.-A sequential system, to replace Section 3162(a), of gradu­
ated sanctions for noncompliance with the statutory time limits. These would 
defer the ultimate sanction-dismissal with prejudice-for several years in favor 
of a series of less severe, but highly informative, incentives and pressures for 
prompt disposition. They include (i) release from pretrial custody (as in the 
present text of S. 754); (ii) detailed reports with reasons whenever a statutory 
time limit is to be exceeded; (iii) dismissal without prejudice, subject to rein­
statement by leave of court upon a proper showing by the prosecutor (as sug­
gested by Professor Oaks in his April 12, 1973 statement); and (iv) dismissal 
with prejudice as the final stage, by which time the system will presumably 
have learned and been funded to accomplish compliance with the statutory 
limits. 

Amendment # 1 proposes (a) that the ultimate time limits in the statute be 
accomplished by reducing lengthier permissible limits at the outset, in stages, 
over a period of seven years; and (b) that gradually increased pressures for 
compliance with each particular set of limits be imposed during the early years. 
Amendment #2 proposes that the single time limit in Section 3161 of S. 754­
covering arrest or indictment until trial-be replaced by three separate limits: 
(a) arrest to indictment, (b) indictment to trial and (c) conviction to sentence. 

Specifically, under these amendments, the initial and ultimate time limits 
would be as follows: 

I(i). They would not be operative at all during the first year after enact­
ment, under the effective date provision in Section 3163, except for the in­
terim limits defined in Section 3164, which would remain unchanged. 

I(ii). They would prescribe for the period from arrest to indictment 
(a) 60 days in year 2. 
(b) 45 days in years 3 and 4. 
(c) 30 days beginning in year 5. 

I(iii). They would prescribe for the period from indictment to trial 
(a) 180 days in year 2. 
(b) 120 days in years 3 and 4. 
(c) 60 days beginning in year 5. 

I(iv). They would prescribe for the period from conviction to sentencing 
(a) 45 days in year 2. 
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(b) 30 days in years 3 and 4. 
(c) 21 days beginning in year 5. 

Further, under amendment # 1 the consequences of failure to meet the time 
limits in outline I would be escalated as follows: 

II(i). During the first year after enactment, the only applicable provision 
would be Section 3164, which prescribes interim limits for persons in de· 
tention awaiting trial and for released persons designated a~. high risk by 
the prosecutor. This section would continue in effect until the end of the 
sixth year. 

H(ii). During the second year, failure to meet the limits specified in 
I(ii)(a), I(iii)(a) and I(iv)(a) would carry a reporting obligation under 
amendment 5 below, rather than dismissal as presently provided in Section 
3162(a). 

II(iii). During the third and fourth years, failure to comply with the 
limits in I(ii)(b) and I(iii)(b) would carry a reporting obligation and, in ad· 
dition, beginning in year 4, the sanction of a dismissal without prejudice 
[the terms of which are explained below).· Failure to comply with I(iv)(b), 
which relates to sentencing, would carry reporting obligations only. 

H(iv). Beginning in the fifth year, the final limits prescribed in I(ii)(c), 
I(iii)(c) and I(iv)(c) would take effect. From then on, each failure to 
comply with a limit would carry a reporting obligation (Amt. #5). In addi· 
tion, for I(ii)(c) and I(iii){c) noncompliance, 

in years 5 and 6, the sanction of dismissal without prejudice would 
be applicable; and 

beginning in year 7, dismissal with prejudice would become the 
sanction. 

To summarize the timetable of amendments # I and #2: 
Reporting requirements become mandatory beginning in year 2 for each 

failure to comply with whichever time limit is applicable to indictment, 
trial or sentence under outline I. 

Dismissal without prejudice becomes a sanction beginning in year 4 for 
failure to comply with the applicable limit under outline I for returning an 
indictment or commencing the trial. 

Dismissal with prejudice becomes the ultimate sanction for either of these 
failures beginning in year 7, i.e., for failure to return the indictment within 
30 days or to commence the trial within 60 days thereafter. 

The dismissal without prejudice, operative in years 4, 5 and 6, is intended to 
place a heavy, but sustainable, burden on the prosecutor to justify failure to 
meet the limits by showing (a) exceptional circumstances which could not have 
been foreseen or avoided, and (b) lack of prejudice to the accused from the 
delay. Both the prosecutor in requesting reinstatement of the case, and the 
court in granting it, must set forth the reasons in writing. I understand that the 
Subcommittee staff, in cooperation with Senator McClellan's office, has drafted 
amending language for S. 754 to accomplish a similar result. 

*Brackets in original. 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 27 
This section, when read with subsections 3161(b) and (c),* implements the 

phasing-in of the time limits. The result is a seven year graduated phase-in of 
the time limits during which the time limits between arrest and trial are short­
ened and the sanction for failure to meet the time limits becomes more severe. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 40 
The following language appeared in commentary on section 3165( e): 

The words "calendar month period following enactment of this Act" shall be 
construed to mean the first full month following the month in which the bill is 
enacted. For example, should this bill be enacted on December to, the first cal­
endar month would be measured from January 1. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Ray Thornton, 1974 House Floor Debate, 120 
Congo Rec. 41790 

Representative Thornton offered amendments to change the compu­
tation date in sections 3163 and 3164 from the date of enactment to July 
1, 1975. These were considered and adopted en bloc without any dis­
cussion. In offering similar amendments to sections 3165 and 3168, Rep­
resentative Thornton had said that the change was proposed "in order 
to tie the effective date of the act to the necessary appropriations to 
implement the act." 120 Congo Rec. 41789. The change had been sup­
ported by Representative Conyers, and accepted without debate. 

Materials from the History of the 1979 Amendments 

Memorandum from U.S. Attorney Virginia Dill McCarty to Assistant At­

torney General Patricia M. Wald, Jan. 30, 1978, t at 1979 Senate Hear­

ings 40 

The Act clearly spells out the effect of the interim sanctions as they become 

applicable to pending cases. The Act is silent as to the effect of the July I, 
1979, sanctions on cases pending prior to July 1, 1979. In our District, where 
we are phasing in the Speedy Trial Act, compliance difficulties will abound. In 
order to be sure that no defendants are walking the streets free when they 

*So in original. Reference should probably be to subsections 3161(f) and (g). 

tSo in original. Probably should be 1979. 
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should be in jail, we will have to assume that the sanctions will apply to cases 
pending prior to that date, which may not be what Congress intended. 

1979 Senate Committee Report 35 
Section 6 would amend § 3163(c) to defer the imposition of the dismissal sanc­

tion until July 1, 1981, and the Committee intends that the sanction applies only 
to all cases commenced by arrest or summons and all informations or indict­
ments filed thereafter. 

1979 House Committee Report 1 
The purpose of the bill, as hereby reported, is to amend title I of the Speedy 
Trial Act of 1974 (18 U.S.c. 3161-3174) in the following manner: 

1. By suspending, until July 1, 1980, the sanction of dismissal for failure to 
meet the time limits of section 3161(b) and (c). Provision is made for earlier 
reinstitution of the dismissal sanction in districts prepared to do so;. . . . 

1979 House Committee Report 12 
Section 6 would amend section 3163( c) to defer the dismissal sanction of sec­

tion 3162 until July 1, 1980, and to specify that, except in those districts whose 
applications for earlier reinstitution of the dismissal sanction are approved 
under section 3174(c)(2), the dismissal sanction shall, beginning July I, 1980, 
apply only to cases commenced by arrest or summons and to indictments or 
informations filed on or after that date. 

Remarks of Senator Josepb R. Biden, Jr., Final 1979 Senate Floor 
Debate, 125 Congo Rec. S11040 (daily ed. July 31, 1979) 

A question has arisen regarding the impact on cases pending during the delay 
between the July I, 1979 effective date of the dismissal sanctions in the 1974 act 
and the effective date of the Speedy Trial Act Amendments of 1979. I believe 
the legislation is clear in providing that if the 3D-day time period (plus ·exclud­
able time, if any) has begun but is not exceeded during the delay between July 
1 and the effective date of the act, the dismissal sanction does not apply-even 
if the 30 day limit is exceeded after the effective date of the act. 

Remarks of Senator Edward M. Kennedy, Final 1979 Senate Floor 
Debate, 125 Congo Rec. S11040 (daily ed. July 31, 1979) 

We must act expeditiously to insure that these amendments become law, as 
soon as possible. Further delay is likely to result in the dismissal of persons ar­
rested on or after July I, 1979. 
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18 U.S.C. § 3164 

§ 3164. Persons detained or designated as being of bigh risk 
(a) The trial or other disposition of cases involving­

(1) a detained person who is being held in detention solely because he is 
awaiting trial, and 

(2) a released person who is awaiting trial and has been designated by the 
attorney for the Government as being of high risk, 

shall be accorded priority. 
(b) The trial of any person described in subsection (a)(1) or (a)(2) of this sec­

tion shall commence not later than ninety days following the beginning of such 
continuous detention or designation of high risk by the attorney for the Gov­
ernment. The periods of delay enumerated in section 3161(h) are excluded in 
computing the time limitation specified in this section. 

(c) Failure to commence trial of a detainee as specified in subsection (b), 
through no fault of the accused or his counsel, or failure to commence trial of a 
designated releasee as specified in subsection (b), through no fault of the attor­
ney for the Government, shall result in the automatic review by the court of 
the conditions of release. No detainee, as defined in subsection (a), shall be held 
in custody pending trial after the expiration of such ninety-day period required 
for the commencement of his trial. A designated releasee, as defined in subsec­
tion (a), who is found by the court to have intentionally delayed the trial of his 
case shall be subject to an order of the court modifying his nonfinancial condi­
tions of release under this title to insure that he shall appear at trial as required. 

Derivation 

Mikva bill, § 3163(a) (p. 283). This subsection provided that the time 
limit to trial from arrest, issuance of summons, or indictment would 
become effective one year ear1ier for defendants charged with crimes of 
violence and those "continuously held in custody" than for other de­
fendants. 

Original Ervin bill, § 3163(a) (p. 290). Provided earlier effective dates 
for three classes of defendants charged in informations or indictments: 
those charged with certain listed offenses and continuously held in cus­
tody; those charged with the same offenses and not continuously held 
in custody; and those charged with other offenses and continuously 
held in custody. 

1972 Senate subcommittee bill, § 3164 (p. 303). This bill introduced a 
provision captioned "Interim limits," which was to apply during an in­
terim period commencing 90 days following enactment of the Speedy 
Trial Act and ending on the day preceding the effective date of the 
permanent time limits. Each district court, and the Superior Court for 
the District of Columbia, were to "place into operation an interim plan 
to assure priority in the trial or other disposition of cases involving-(l) 
detained persons who are being held in detention solely because they 
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are awaiting trial, and (2) released persons who are awaiting trial and 
have been designated by the attorney for the Government as being of 
high risk." Trial was to commence no later than 90 days from the be­
ginning of continuous detention or designation as high risk. If the de­
fendant was detained or designated as high risk on or before the first 
day of the interim period, trial was to commence no later than 90 days 
following that date. The provision was silent about the applicability of 
the exclusions provided in section 3161(h). Subsection (c), providing 
remedies for failure to comply with the interim time limits, was in its 
final form. 

1974 Senate committee bill, § 3164 (p. 321). Minor language changes. 
1974 House subcommittee bill, § 3164 (p. 348). Minor language 

change. 
1974 House committee bill, § 3164 (p. 348). Eliminated the reference 

to the Superior Court for the District of Columbia. 
Amended on House floor, 120 Congo Rec. 41790, to make the effec­

tive date of the interim plan 90 days following July 1, 1975. 

1974 act, § 3164 (p. 379). 
Amended in 1979 to make the 90-day time limit permanent. The 

House accepted the Senate provision without change. The caption of 
the section was changed and subsections (a) and (b) were reenacted 
with amendments. Language relating to the interim character of the 
time limit was eliminated in the reenactment, as was language govern­
ing the provision's applicability to defendants whose cases were pend­
ing on its effective date. The last sentence of subsection (b) was added, 
clarifying the applicability ofthe exclusions of section 316l(h}. 

ABA standard l.l(b) stated that the trial of defendants in custody 
and defendants whose pretrial liberty is reasonably believed to present 
unusual risks should be given preference over other criminal cases. 
ABA standard 4.2 stated that, if a shorter time limit is applicable to de­
fendants held in custody than to others, the remedy for exceeding the 
special time limit should be release of the defendant on his own recog­
flIzance. 

Materials Addressed to Original Ervin Bill 

Testimony of Senator Charles H. Percy, 1971 Senate Hearings 69 
I would suggest that, if enacted, the provisions of this bill be made retroac­

tive. so that those currently incarcerated and awaiting trial could assert their 
right to a speedy trial if they so desired. It is anticipated. of course, that special 
provisions of the bill would have to be drawn to permit the retroactive applica­
tion of this right in as fair and efficient a manner as possible. 
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Testimony of Daniel J. Freed, 1971 Senate Hearings 139-41 
Senator ERVIN. If I construe your statement correctly, you entertain the 

opinion that the provisions of the bill specifying these mandatory time limits, 
subject to the power of exclusion, should be retained? 

Mr. FREED. That is correct, sir. 
Senator ERVIN. In other words, you feel that the provISIOns which require 

the preparation and the approval of the plan for each district plus the provi­
sions which authorize a suspension of implementation in the event a particular 
district is unable to meet the time limits, give the bill sufficient flexibility to pre­
vent jeopardizing the public interest? 

Mr. FREED. I do agree with that, Mr. Chairman. The only reason I discussed 
that point in my statement is my belief that the provision that begins on the 
bottom of page 7 and runs to the top of page 8* requires the time limits to 
commence within 90 days of enactment. This would be prior to the time when 
the full planning mechanism and the opportunity to suspend the limits could 
run its course. 

Senator ERVIN. The amendment would show when that time limit would 
start out? 

Mr. FREED. That is right. Perhaps because the term "effective date of this 
chapter" is not defined, you want to specify that the effective date of this chap­
ter is 18 months after enactment, so that every district would have the opportu­
nity to say how or whether it can meet the limits. 

Senator ERVIN. In other words, that would clarify any ambiguity and make 
the 18 month period one limitation. In addition there would be the ability to 
suspend the time limits in a case where there is need and so forth? 

Mr. FREED. I agree with that, Mr. Chairman, with one possible exception 
which the committee might consider. That is that if you have a delayed effec­
tive date of 18 months, and a provision for further suspension, that may not 
address itself at all to the person who today is detained pending trial for 6 
months, a year or 2 years. The committee might consider, simply as an intro­
ductory measure, imposing some kind of time limit, or scaled down system of 
time limits as Mr. Baskir suggested, for persons, who are detained pending trial. 

Eventually there ought to be no differences because the problem of the 
person who is detained pending trial and the public's concern with persons who 
are dangerous and are released pending trial, are both high priority problems. 
But it may be that some of the high priorities could be put into an interim pro­
vision so that the phenomenon of persons waiting endlessly for trial in jail will 
not go on for another 2 or 3 years before this statute becomes effective. 

Senator ERVIN. Any questions? 
Mr. BASKIR. Mr. Chairman, I think that the portion of the bill which was 

intended to go into effect at that 90 day period after enactment was aimed at 
one class of persons, that is, those people who fall within the category of being 
dangerous or violent and who are actually detained. And that speedy trial rule 
was for a class of persons covered by the preventive detention bill as submitted 
by the Department for the nation and as enacted in the District of Columbia. It 
was designed to implement the provision in that bill which was enacted to re­
quire speedy trial for persons detained under the preventive detention law. That 
is why that provision was to take effect before the plan part for other defend­
ants. 

Mr. FREED. Well, in light of the fact that hopefully we will not have a Fed­
eral detention law, perhaps you could substitute for the provision here, a provi­

'So in original. Apparently refers to pages 5 and 6. 
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sion for expediting cases of detained defendants plus those of released defend­
ants who are designated by the U.S. Attorney as being of grave concern to the 
prosecution. 

Again, I think it is important that the provisions of this bill equally take into 
account the supposedly dangerous person who is released and the accused who 
is in jail. It seems to me a provision like that might begin to make the provi­
sions of this statute operative well in advance of the effective date of the entire 
mechanism. 

Senator ERVIN. I would appreciate it very much if you would furnish us 
with a proposed draft of the changes you suggest on page 8. It would be very 
helpful to us. 

Mr. FREED. I would be very happy to do that, sir. 

Comments on S. 895 in Letter to Senator Ervin from Assistant Attorney 
General William H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 
251 
[W]e believe that the provision for mandatory dismissal of cases not disposed of 
within 60 days posits a period of time which is unrealistically short. Whatever 
might be the case if the Congress were to provide sufficient resources and facil­
ities to the criminal justice system to allow the attainment of a 60-day goal, we 
think that such a period is presently more of a desirable goal than a realistically 
attainable achievement. We cannot with any reasonable degree of accuracy 
even project the needs for manpower, resources and facilities which would 
have to be provided to comply with the 6O-day time limit within the nation­
wide scope of the federal criminal justice system. A recent attempt to impose a 
6O-day time limit on the Florida criminal justice system has led to unacceptable 
and, what is more important, unjust results. Therefore, we propose that a 180­
day provision is adopted instead of the 60-day time limit. Concurrently we 
would provide that persons who are continuously incarcerated prior to trial be 
either tried within 90 days or else be conditionally released from pretrial custo­
dy. 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil· 
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 261 

[§ 3161](d) If the trial of a defendant charged with a noncapital offense under 
the United States Code and held in confinement continuously since the date of 
his arrest on the charge contained in the information or indictment has not 
commenced within 90 days from the date of arraignment, subject to the provi­
sions of section 3162 [exclusions and exceptions], the defendant shall be released 
upon bond or his own recognizance or upon such other conditions as the dis­
trict court may determine. The trial of a defendant released under this subsec­
tion shall be commenced as provided in subsection (c) of this section.'" 

·Subsection (c) in the department's proposal provided for a time limit of 180 days from 
arraignment to trial. 
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Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 257 

Section 3161(d) provides for even more accelerated trials for persons in pre­
trial confinement, but not charged with capital offenses. This provision is sub­
stantially adapted from the Second Circuit Rules. If the trial of such a defend­
ant cannot be commenced within 90 days from the arraignment, the section 
provides that the defendant must be released, whether upon bond, his own re­
cognizance or upon such conditions as the district court shall determine. In that 
case the defendant must then be brought to trial within the ISO-day period from 
the date of arraignment. The phrase "held in confinement continuously" is in­
tended to preclude application of this section to persons rearrested for viola­
tions of the conditions of their release or held intermittently in community­
based facilities. 

Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 178 
The distinction of the bill between defendants who are in custody and those out 
on bond is excellent. The requirements of a speedy trial, rather obviously, 
become more meaningful and necessary for the defendant who is incarcerated. 

Letter to Senator Ervin from Terence F. MacCarthy, Nov. 16, 1970, at 
1971 Senate Hearings 178 
To the extent Section 3163(a)(l) itemizes specific offenses it might prove a bit 
confusing. Could not the section merely refer to all felonies except those spe­
cifically noted-i.e., anti-trust, securities or tax law cases. 

Editor's Note 
Material related to a suggested provision about computation of peri­

ods of time is reproduced as part of the history of section 3172. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 56 
This section would require jurisdictions to implement interim plans within 3 

months of enactment to remain in effect until the effective date of the 60·day time 
limits 3 years after enactment. (See Calendar of Implementation Chart A. p. -.J 
These interim plans must provide that all detained defendants and all released de­
fendants considered to be "high risk" by the US. attorney be tried within 90 days. 
The sanction for failure to try detained defendants within 90 days would be release, 
and "high risk" defendants would have their release conditions automatically re­
viewed. 

Section 3164 has been added to title I of the legislation pursuant to a sugges­
tion by Professor Dan Freed that certain minimal speedy trial requirements be 
placed into operation soon after enactment and until the courts are prepared to 
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implement 60-day trials. This new section requires jurisdictions to implement in­
terim plans within 90 days of enactment to remain in effect until the effective 
date of the 6O-day provision in section 3161, which would be 3 years after en­
actment. These interim plans would be similar to the plan adopted by the U.S. 
Court of Appeals for the Second Circuit. (See Section IV. Discussion, p. 
The section would require trials within 90 days for pretrial detainees or "high 
risk" defendants who are on pretrial release pending the full effectiveness of 
section 3161 and 3162. The sanctions for failure to adhere to the limits would 
not be dismissal with prejudice, as in section 3162, but pretrial release in the 
case of detainees and review of release conditions in the case of high risk relea­
sees. The provision would not apply to detainees who have already been con­
victed of another offense because independent grounds for their detention exist. 

Letter to Senator Ervin from Deputy Attorney General Ralph E. Erick­
son, Dec. 14, 1972, at 1973 Senate Hearings 193 

The following comments, although written after subcommittee ap­
proval of the bill, were apparently based on a draft submitted to the 
Justice Department beforehand: 

Proposed Section 3164 assigns a higher priority to the trial of jail and high-risk 
cases during the interim period and provides for the release of any defendant 
who is incarcerated if his trial is not commenced within the ninety days. This 
result would obtain even if the delay was not in any way attributable to the 
Government. This section of the bill would appear to modify the provisions of 
the Bail Reform Act of 1966 (18 U.S.c. §3146 et seq.) and Rule 46 of the Fed­
eral Rules of Criminal Procedure which condition release upon factors which 
will reasonably assure the presence of the accused at trial. It should be made 
clear in §3164 that the defendant need not be released under terms which will 
not reasonably assure his appearance at trial. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 5 
[T]he Subcommittee in its October 1972 revision of S. 895 added a new section 
3164 which would provide that beginning three months after enactment and 
continuing until the 6O-day provision would have been effective 3 years after 
enactment, detained defendants be tried within 90 days or be released from pre­
trial detention until trial. There was consensus among the witnesses that al­
though immediate implementation of 60-day trials was impractical, it was im­
portant and would be feasible to provide speedy trials for detained defendants. 
This change is based in part upon a similar provision adopted by the United 
States Court of Appeals for the Second Circuit. The Committee has retained 
this provision of S. 754. 

1974 Senate Committee Report 27 
This section would require jurisdictions to implement interim time limits 

within three months of enactment, to remain in effect until the effective date of 
the time limits of subsections 3161(b) and (c) .... These interim plans must 
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provide that all detained defendants and all released defendants considered to 
be "high risk" by the United States attorney be tried within 90 days. The sanc­
tion for failure to try detained defendants within 90 days would be release, and 
"high risk" defendants would have their release conditions automatically re­
viewed. 

1974 Senate Committee Report 44·45 
Section 3164 would require jurisdictions to implement interim plans within 

three months of enactment to remain in effect until the effective date of the 90­
day time limits of subsection 3161 (b) and (c). (See Calendar of Implementation, 
Chart 1, p. 55.) These interim plans must provide that all detained defendants 
and all released defendants considered to be "high risk" by the United States 
attorney be tried within 90 days. 

Section 3164 has been added to title I of the legislation as a result of the sug­
gestion by Professor Freed that certain minimal speedy trial requirements be 
placed into operation soon after enactment and until the courts are prepared to 
implement the mandatory time limits. These interim plans would be similar to 
the plan adopted by the United States Court of Appeals for the Second Circuit. 
(See Section IV. Discussion, pp. 17-20.) The section would require trials within 
90 days for pretrial detainees or "high risk" defendants who are on pretrial re­
lease, pending the full effectiveness of sections 3161 and 3162. The sanctions for 
failure to adhere to the limits would not be dismissal, as in section 3162, but 
pretrial release in the case of detainees and review of release conditions in the 
case of high risk reIeasees. The provision would not apply to detainees who 
have already been convicted of another offense because independent grounds 
for their detention exist. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 23 
During the first four years under the bill, interim time limits are provided for 

the trial of individuals detained and those released pending trial who have been 
designated by the attorney for the Government as being of "high risk." This 
section would require the trial of these individuals within 90 days following the 
beginning of detention or designation as "high risk." Moreover, any persons 
designated "high risk," or detained before the effective date of the interim time 
limits, is [sic] entitled to be brought to trial within 90 days from the date this 
section becomes effective. The interim time limits become effective 90 days 
after the enactment of the bill. Failure to commence the trial of a detained 
person under this section results in the automatic review of the terms of release 
by the court and, in the case of a person already under detention, release from 
custody. 

1974 House Committee Report 39 
Section 3164 provides interim time limits for the trial of defendants who are 

either detained awaiting trial or have been designated by the attorney for the 
Government as being of "high risk." Although the Committee made no changes 
in this provision, it believes that the words "high risk" should be construed to 
mean a high risk that the defendant will not appear for trial. 
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Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Ray Thornton, 1974 House Floor Debate, 120 
Cong. Rec. 41790 

Representative Thornton offered amendments to change the compu­
tation date in sections 3163 and 3164 from the date of enactment to July 
1, 1975. These were considered and adopted en bloc without any dis­
cussion. In offering similar amendments to sections 3165 and 3168, Rep­
resentative Thornton had said that the change was proposed "in order 
to tie the effective date of the act to the necessary appropriations to 
implement the act." 120 Congo Rec. 41789. The change had been sup­
ported by Representative Conyers, and accepted without debate. 

Materials from the History of the 1979 Amendments 

1979 Justice Department Bill §§ 6, 7 
SEC. 6. Section 3164 of title 18, United States Code, is amended: 

(a) by amending the catchline to read as follows: 
"§ 3164. Persons detained or designated as being of high risk"; 

and 
(b) by amending section 3164(a) to read as follows: 

"(a) The trial or other disposition of cases involving­
"(1) detained persons who are being held in detention solely because they 

are awaiting trial, and 
"(2) released persons who are awaiting trial and have been designated by 

the attorney for the Government as being of high risk 
shall be accorded priority."; and 

(c) by amending section 3l64(b) to read as follows: 
"(b) The trial of any person who falls within subsection (a)(1) or (a)(2) of this 

section shall commence no later than ninety days following the beginning of 
such continuous detention or designation of high risk by the attorney for the 
Government. The periods of delay enumerated in section 3161(h) shall be ex­
cluded in computing the time limitation specified in this section.". 

SEC. 7. The analysis at the beginning of chapter 208 of title 18, United States 
Code, is amended by deleting 

"3164. Interim limits."; 
and inserting in lieu thereof 

"3164. Persons detained or designated as being of high risk.". 

Section-by-Section Analysis of 1979 Justice Department Bill, Enclosure 
to Letter to Vice-President Walter F. Mondale from Attorney General 
Griffin B. Bell, Apr. 10, 1979, at 125 Cong. Rec. S4330 (daily ed. Apr. 
10, 1979) 

Section 6 of the bill amends 18 U.S.C. 3164 to carry forward the provision 
otherwise due to expire with the interim time limits on July I, 1979, which re­
quires trial within ninety days from the beginning of continuous pretrial deten­
tion of a person or the designation of a person as being of high risk. The 
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amendment also provides that the excludable delay provisions of 18 U.S.C. 
3161(h) are applicable to this expedited trial limit. See, e.g., United States v. 
Corley, 548 F. 2d 1043, 1044 (D.C. Cir. 1976) (per curiam); United States v. 
Mejias, 417 F. Supp. 579, 581-83 (S.D. N.Y.), affd on other grounds, sub nom. 
United States v. Martinez, 583 F. 2d 921 (2d Cir. 1976); Note, The Interim Provi­
sions 0/ the Speedy Trial Act, An Invitation to Flee? 46 Fordham L. Rev. 528, 
530-34 (1977). 

Section 7 of the bill amends the analysis at the beginning of Chapter 208 of 
Title 18 to conform with the amendments contained in section 6 of the bill. 

1979 Judicial Conference Bill § 4 
SEC. 4. Section 3164 of title 18 of the United States Code is amended by 

adding at the end thereof a new subsection (d), as follows: 
"(d) The provisions of section 3161(h) shall be applicable to the time limit 

specified in section 3164(b) for the commencement of trial.". 

Section-by Section Analysis of 1979 Judicial Conference Bill, Submission 
of Administrative Office of the U.S. Courts, 1979 Senate Hearings 734 

This section would amend 18 U.S.c. § 3164 to make it clear that the authori­
ty to extend the time limits is applicable to the interim time limits provided by 
that section. It is included only because of the possibility that Congress will 
relax the schedule for implementation of the act and extend the applicability of 
the interim time limits. If the schedule is not changed, section 3164 will expire 
by its own terms on June 30, 1979. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 49 

Of central importance is the Department's proposal in section 6 of its bill to 
make a permanent part of the Act the special interim provision of section 3164 
which requires trial within ninety days from the beginning of continuous pre­
trial detention period [sic] of those detained awaiting trial and also of defend­
ants designated "high risk" by the attorney for the government. Maintaining 
stricter time limits for these two classes of defendants insures that two of the 
most important objectives of the Act will be met: lengthy pretrial incarceration 
will be prevented and the opportunity of persons on bail to commit further 
crimes will be minimized. 

Excluding these two classes of defendants substantially deals with the hardest 
cases.... 

In addressing the other objectives of the Act and the remaining cases not 
covered by these two exclusions, and upon consideration of the fact that the 
current limits were established with the recognition that they were ambitious 
and might possibly need adjustment, the Department has proposed an increase 
in the allowable time limits which it believes preserves the Act so as to achieve 
the same objectives desired by the drafters but more efficiently and realistically. 
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Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 55 

Section 6, in addition to providing for priority of disposition for persons 
either detained awaiting trial or designated by the United States Attorney as 
being of high risk, will also resolve the conflict between the circuits in the in­
terpretation of the current interim provision by expressly stating that the delays 
excludable from computations under Sections 3161(b) and (c) enumerated in 
Section 3161(h) are excludable in the computation under this Section as well. 
The Act does not explicitly state that the Section 3161 (h) exclusions apply to 
the Section 3164 limitations. On the other hand, it does not affirm the contrary. 
In United States v. Tirasso, 532 F. 2d 1298 (CA. 9, 1976) the court of appeals 
held the exclusions inapplicable, while the contrary view was reached in United 
States v. Corley, 548 F. 2d 1043 (CA.D.C 1976). as well as in United States v. 
Mejias, 417 F. Supp. 579 (S.D.N.Y. 1976) aff'd on other grounds sub nom. 
United States v. Martinez, 538 F. 2d 921 (CA. 2, 1976), and United States v. 
Masko, 415 F. Supp. 1317 (W.D. Wis. 1976). The bill adopts the more rational 
Corley interpretation, since it can hardly have been the intention of Congress to 
force the release of an alleged felon upon the expiration of 90 days from arrest, 
where much of the 90 days was consumed by commitment or* a competency 
examination, removal hearings or pretrial motions or appeals. Amendment of 
the Act to make the interim period clearly subject to the exclusions of Section 
3161(h) has been recommended by 26 of the district speedy trial planning 
groups, by the Judicial Conference of the United States and by the Director of 
the Administrative Office of the United States Courts. Section 7 will amend the 
analysis at the beginning of the chapter to conform to the modifications 
wrought by Section 6. 

1979 Senate Committee Report 31 
Other major areas of importance to all parties upon which agreement has 

been reached and which are included in the consensus substitute are as follows: 

(6) making the interim limits for the trial of detained or high risk defend­
ants permanent . . . . 

1979 Senate Committee Report 35·36 
Section 7 amends § 3164, which establishes time limits for the trial of those 

persons designated to be of high risk by the Government or those in detention 
awaiting triaL The Committee amendment matches the Justice Department's 
proposals to make the interim limits permanent with respect to those two 
classes of defendants. Thus, high risk or detained persons will have to be tried 
within 90 days, as the Department has represented it is prepared to continue 
doing, or suffer the consequences, as currently provided. 

The amendment provides specifically that excludable periods of delay apply 
to these cases, thereby resolving a conflict in the circuits on that issue. 

*So in original. Probably should be "for." 

252 



18 U.S.c. § 3172 

1979 House Committee Report 1·2 
The purpose of the bill, as hereby reported, is to amend title I of the Speedy 
Trial Act of 1974 (18 U.S.C. 3161-3174) in the following manner: 

6. In the case of persons in custody or designated as "high risk" defendants, 
making permanent the interim limit of 90 days from commencement of custody 
or designation as a high risk defendant to beginning of trial, with provision for 
release from custody or review of the high risk designation* if this limit is ex­
ceeded; .... 

1979 House Committee Report 12 
Section 7 amends section 3164 to reinstitute and make permanent the 90-day 

"interim limit" on bringing to trial detained persons or persons designated as of 
high risk; this interim limit expired on July I, 1979. Section 7 also specifies that 
section 3161(h) exclusions and continuance provisions and the section 3162 dis­
missal sanction apply to these cases,t thus resolving a split of the circuits on 
this question. 

The committee points out that this recommendation for making the provi­
sions of section 3161(h) specifically applicable to detention and high risk de­
fendants is being offered in a bill which expands those provisions for exclusions 
and continuances. It is the intention of the committee that courts apply the pro­
visions of section 3161(h) to these cases in such a manner as to extend only to 
the bare minimum necessary detention of persons in custody or delay in bring­
ing to trial designated high risk defendants. 

18 U.S.C. § 3172 

§ 3172. Definitions. 
As used in this chapter­

(I) the terms "judge" or "judicial officer" mean, unless otherwise indicat­
ed, any United States magistrate, Federal district judge, and 

(2) the term "offense" means any Federal criminal offense which is in vio­
lation of any Act of Congress and is triable by any court established by Act 
of Congress (other than a petty offense as defined in section 1(3) of this title, 
or an offense triable by court-martial, military commission, provost court, or 
other military tribunal). 

Derivation 

First appeared in 1972 Senate subcommittee bill, § 3166 (p. 308). 
Paragraph (1) was identical to the final version except that it included 
judges of the Superior Court for the District of Columbia. Paragraph 

·So in original. Not an accurate description of the provision. 

tSo in original. Not an accurate description of the bill. 
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(2) appears to have been identical in substance to the final version, but 
the syntax was different. 

1974 Senate committee bill, § 3170 (p. 333). No change. 
1974 House subcommittee bill, § 3170 (p. 360). Minor language 

changes in paragraph (1). 
1974 House committee bill, § 3172 (p. 371). Restored Senate commit­

tee language in paragraph (I); rearranged phrases in paragraph (2). 
Amended on House floor, 120 Congo Rec. 41788-89, to eliminate the 

reference to judges of the Superior Court for the District of Columbia 
in paragraph (I) and insert "Federal" before "criminal offense" in para­
graph (2). 

1974 act, § 3172 (p. 383). 

Not amended in 1979. 

There was no similar provision in the ABA standards. 


Materials Addressed to Original Ervin Bill 

"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 263 

[§ 3 1 64] (c) For purposes of computing any period of time under the provi­
sions of this chapter, Rule 45(a), Federal Rules of Criminal Procedure, shall 
apply. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 260 
Section 3164(c) is included to insure consistency in the computation of time 
under this chapter with the Federal Rules of Criminal Procedure. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 57-58 
This section contains the definitions of terms used in Title I of the act. The term 

"offense" is defined in such a manner as to exclude defendants charged with petty 
offenses from the speedy trial provisions. The terms "judge" and 'JudiCial officer" 
are defined so that the title applies to the Superior Court of the District of Colum­
bia. 

This provision has been added to title I by the committee. It defines "judge", 
''judicial officer" and "offense" so that the time limits will be applied to the 
Superior Court of the District of Columbia and will be applicable to defendants 
with any type of Federal charge except a petty offense as defined in section 
1(3) of title 18 of the United States Code. 
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Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 49 
Section 3170 contains the definitions of terms used in Title I of the Act. The 

term "offense" is defined in such a manner as to exclude defendants charged 
with petty offenses from the speedy trial provisions. The terms "judge" and 
"judicial officer" are defined so that the title applies to the Superior Court of 
the District of Columbia. 

"Miscellaneous Amendments," Enclosure to Letter to Representative 
Conyers from Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, Oct. 1, 1974, at 1974 House Hearings 758 
§ 3172. Definitions 

As used in this chapter­
(1) the term "judge" or "judicial officer" means, unless otherwise indi­

cated, any Federal district judge or United States magistrate. 
(2) the term "offense" means any criminal offense which is a violation of 

any Act of Congress, other than a petty offense (as defined in section 1(3) 
of this title). 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 47 
The Committee decided to exclude the Superior Court of the District of Co­

lumbia from H.R. 17409. Therefore, sections 3165, 3166(b)(l), 3169(a) and 3170 
of the bill as reported from the Subcommittee were amended by striking all ref­
erences to the Superior Court. * 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec. 41788-89 

The floor amendments to this section were two of a series of amend­
ments described as "technical and conforming" amendments, which 
were offered by Representative Cohen and considered and adopted en 
bloc. There was no explanation or discussion of the amendments to this 
section. 

*Section numbers are those in the House subcommittee bill. The reference to the Supe­
rior Court was not in fact stricken from section 3170. 
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18 U.S.C. § 3173 

§ 3173. Sixth amendment rights. 
No provision of this chapter shall be interpreted as a bar to any claim of 

denial of speedy trial as required by amendment VI of the Constitution. 

Derivation 

First appeared in 1972 Senate subcommittee bill, § 3167 (p. 309). This 
provision was identical to the final version except that it referred to 
"this title" rather than "this chapter." 

1974 Senate committee bill, § 3171 (p. 334). No change. 
1974 House subcommittee bill, § 3171 (p. 361). Changed "title" to 

"chapter. " 
1974 House committee bill, § 3173 (p. 372). Changed "chapter" back 

to "title." 
Amended on House floor, 120 Congo Rec. 41788-89, to change "title" 

back to "chapter." 
1974 act, § 3173 (p. 384). 
Not amended in 1979. 
There was no similar provision in the ABA standards. 

Materials Addressed to Original Ervin Bill 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 36 
Our final point with respect to Title I of S. 895 is the importance of making 
clear in the legislative history of Title I that it is a Congressional method of 
giving effect to the Sixth Amendment right to a speedy trial and does not pur­
port to define or delimit the constitutional right itself. It is not intended to su­
persede or preempt the developing body of judicial authority as to the speedy 
trial right. Nor is it intended to be the sole or exclusive source of authority by 
which a Federal court may dismiss a charge for denial of a speedy trial. 

For example. a number of courts have held that undue prosecutorial delay 
prior to the formal institution of a prosecution by arrest or indictment may vio­
late the Sixth Amendment or the due process clause of the Fifth Amendment 
right, or may justify dismissal of the charge for want of prosecution under Rule 
48(b) of the Federal Rules of Criminal Procedure or under the supervisory au­
thority of the Federal courts over criminal justice. See, e.g., Petition of Provoo, 
17 F.R.D. 183. 203 (D.Md.), affd per curiam. 350 U.S. 857 (\955); United States 
v. Parrott, 248 F. Supp. 196 (D.D.C. 1965); Ross v. United States, 349 F.2d 210 
(D.C. Cir. 1965); cf. Dickey V. Florida, 398 U.S. 30, 46 (1970) (concurring opin­
ion of Justice Brennan). It should be made explicit that S. 895, if enacted, 
would not overrule or modify such decisions. By prescribing statutory dead­
lines for trial, it creates enforceable rights to a speedy trial over and above 
those now available. But it is not intended to limit any other rights which have 
been or may hereafter be judicially recognized. 
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Prepared Statement of Representative Abner J. Mikva, 1971 Senate 
Hearings 128 
Let me mention at this juncture that I am fully in agreement with recommenda­
tion #10 of Mr. Rezneck, who testified in July on behalf of the A.C.L.D. The 
Pretrial Crime Reduction Act should not be viewed as defining or limiting the 
scope of the Constitutional right to a speedy trial-it merely seeks to implement 
that right. 

Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 58 
The commentary on this provision in the draft report was virtually 

identical to the commentary at page 50 of the 1974 Senate committee 
report, set forth below. However, the example in the last four sentences 
reflected the different time limits and impleonentation schedule. 

Materials Addressed to 1974 Senate Committee Bill 

1974 Senate Committee Report 21 
Enactment of S. 754 would represent Congress' judgment that the Sixth 
Amendment requirement of speedy trial is to be defined as trial within 90 days 
of arrest for the average noncomplex criminal case. 

1974 Senate Committee Report 50 
Section 3171 provides that nothing in the speedy trial bill shall be interpreted 

as a bar to a claim by a defendant that his rights to speedy trial under the Sixth 
Amendment of the Constitution had been violated. 

At the suggestion of Senator Fong a provision has been added to title II [sic] 
of the bill clarifying the intent of the Committee that no provision of this bill is 
to act as a bar to a defendant's claim of denial of speedy trial under the Sixth 
Amendment of the Constitution. Therefore, while this bill would be an exercise 
of Congress' power to implement the Sixth Amendment, it is not intended to 
be, and obviously could not be, a conclusive interpretation precluding the 
courts from going beyond Congress if they found the Sixth Amendment's 
speedy trial provision so required. Similarly, the courts, in interpreting the 
Sixth Amendment, could not strike down a provision of this Act because, in its 
[sic] view, the Sixth Amendment did not require it. Conceivably a court may 
determine that the Sixth Amendment requires trials within 100 days. If so, the 
provisions of this bill permitting trials within 240 days in the second year and 
within 165 days in the third and fourth years would be in conflict with the 
Sixth Amendment, and would fail. But the fact that the bill requires trials 
within 90 days beginning in the fifth year would be unaffected by such a deci­
sion. Congress may not do less than the Constitution requires, but it may do 
more. 
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Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 26 
By including language specifying that no provision in title I is to be interpret­

ed as a bar to any claim of denial of speedy trial as required by the Sixth 
Amendment, the bill further clarifies the intent of the Congress in imposing uni­
form national time limits for the disposition of federal criminal cases. 

Colloquy, 1974 House Floor Debate, 120 Congo Rec. 41777 
Mr. WIGGINS. Mr. Chairman, the second question I shaIl pose to the gen­

tleman from Maine is this: 
If a defendant is in fact prejudiced prior to the running of the time period 

specified in this bill may he nevertheless move for a dismissal on that ground? 
Mr. COHEN. I would say to the gentleman from California that the defend­

ant always will have opportunity to move for dismissal on the ground he has 
not received a speedy trial within the purview of the sixth amendment, which 
this act does not seek to in any way supersede. It is highly unlikely that any 
court would grant such a motion, but it is still possible. 

Mr. WIGGINS. But he is not barred from making that motion even though 
the time limits have not expired. 

Mr. COHEN. That is correct. 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Rec.41788-89 

The floor amendment to this section was one of a series of amend­
ments described as "technical and conforming" amendments, which 
were offered by Representative Cohen and considered and adopted en 
bloc. There was no explanation or discussion of the amendment to this 
section. 

18 U.S.C. § 3174 

§ 3174. Judicial emergency and implementation 
(a) In the event that any district court is unable to comply with the time 

limits set forth in section 3161(c) due to the status of its court calendars, the 
chief judge, where the existing resources are being efficiently utilized, may, 
after seeking the recommendations of the planning group, apply to the judicial 
council of the circuit for a suspension of such time limits as provided in subsec­
tion (b). The judicial council of the circuit shaIl evaluate the capabilities of the 
district, the availability of visiting judges from within and without the circuit, 
and make any recommendations it deems appropriate to alleviate calendar con­
gestion resulting from the lack of resources. 
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(b) If the judicial council of the circuit finds that no remedy for such conges­
tion is reasonably available, such council may, upon application by the chief 
judge of a district, grant a suspension of the time limits in section 3161(c) in 
such district for a period of time not to exceed one year for the trial of cases 
for which indictments or informations are filed during such one-year period. 
During such period of suspension, the time limits from arrest to indictment, set 
forth in section 3161(b), shall not be reduced, nor shall the sanctions set forth in 
section 3162 be suspended; but such time limits from indictment to trial shall 
not be increased to exceed one hundred and eighty days. The time limits for the 
trial of cases of detained persons who are being detained solely because they 
are awaiting trial shall not be affected by the provisions of this section. 

(c)(l) If, prior to July 1, 1980, the chief judge of any district concludes, with 
the concurrence of the planning group convened in the district, that the district 
is prepared to implement the provisions of section 3162 in their entirety, he may 
apply to the judicial council of the circuit in which the district is located to 
implement such provisions. Such application shall show the degree of compli­
ance in the district with the time limits set forth in subsections (b) and (c) of 
section 3161 during the twelve-calendar-month period preceding the date of 
such application and shall contain a proposed order and schedule for such im­
plementation, which includes the date on which the provisions of section 3162 
are to become effective in the district, the effect such implementation will have 
upon such district's practices and procedures, and provision for adequate notice 
to all interested parties. 

(2) After review of any such application, the judicial council of the circuit 
shall enter an order implementing the provisions of section 3 I 62 in their entire­
ty in the district making application, or shall return such application to the 
chief judge of such district, together with an explanation setting forth such 
council's reasons for refusing to enter such order. 

(d)(I) The approval of any application made pursuant to subsection (a) or (c) 
by a judicial council of a circuit shall be reported within ten days to the Direc­
tor of the Administrative Office of the United States Courts, together with a 
copy of the application, a written report setting forth in sufficient detail the rea­
sons for granting such application, and, in the case of an application made pur­
suant to subsection (a), a proposal for alleviating congestion in the district. 

(2) The Director of the Administrative Office of the United States Courts 
shall not later than ten days after receipt transmit such report to the Congress 
and to the Judicial Conference of the United States. The judicial council of the 
circuit shall not grant a suspension to any district within six months following 
the expiration of a prior suspension without the consent of the Congress by Act 
of Congress. The limitation on granting a suspension made by this paragraph 
shall not apply with respect to any judicial district in which the prior suspen­
sion is in effect on the date of the enactment of the Speedy Trial Act Amend­
ments Act of 1979. 

(e) If the chief judge of the district court concludes that the need for suspen­
sion of time limits in such district under this section is of great urgency, he may 
order the limits suspended for a period not to exceed thirty days. Within ten 
days of entry of such order, the chief judge shall apply to the judicial council 
of the circuit for a suspension pursuant to subsection (a). 
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Derivation 

Mikva bill, §§ 3164(b), (c), (d), (e) (pp. 284, 285). These subsections 
provided for delay in the effective date of the time limits, and for sus­
pension of the time limits after they had become effective, if a district 
court was unable to meet the time limitations. The request for suspen­
sion was to be submitted by the district court, with approval of the ju­
dicial council of the circuit, to the Judicial Conference of the United 
States, with a copy to the Attorney General; it was to "specify the nec­
essary authorizations and appropriations for additional judges, prosecu­
tors, probation officers, full-time defense counsel, supporting personnel, 
and other resources" needed to achieve full compliance. The Judicial 
Conference of the United States was to determine whether and to what 
extent the effective date should be delayed or the time limits suspended. 

Original Ervin bill, §§ 3164(b), (c), (d), (e) (pp. 293, 294). The provi­
sions were generally similar, but with changes in the timing of some 
required actions and some other changes in language. 

Neither the 1972 Senate subcommittee bill nor the 1974 Senate com­
mittee bill contained a similar provision. 

1974 House subcommittee bill, § 3172 (p. 361). Substantially recast 
the earlier provisions. The provision was captioned "Judicial emergen­
cy." Subsection (a) was in substantially its final form. Subsection (b) as­
signed the power to grant a suspension to the Judicial Conference of 
the United States, acting upon application by the judicial council of the 
circuit, but was otherwise similar in substance to the final version. Sub­
section (c) required the Director of the Administrative Office to report 
suspensions to the Congress; it prohibited the Judicial Conference from 
granting a suspension within six months of the expiration of a prior sus­
pension without the consent of Congress, except that an additional sus­
pension of not more than one year was permitted if Congress failed to 
act within six months of a request for consent. 

1974 House committee bill, § 3174 (p. 372). No change. 
Amended on House floor, 120 Congo Rec. 41788-89, to change "the 

time limits from indictment to trial" to "the time limits from arraign­
ment to trial" in the next-to-Iast sentence of subsection (b). (Although 
the word was printed as "arrangement" in the Public Law, it appeared 
as "arraignment" in the Congressional Record.) 

1974 act, § 3174 (p. 384). 
Amended in 1979. The caption was changed, subsections (a) and (b) 

were amended, the former subsection (c) was reenacted with amend­
ments as subsection (d), and new subsections (c) and (e) were added. 
Except as noted below, the Senate provision was accepted by the 
House. Major changes in the section were as follows: the power to 
grant a suspension was transferred from the Judicial Conference of the 
United States to the judicial council of each circuit; the reference to the 
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time limit from arraignment to trial was changed to "the time limit 
from indictment to trial" in the next-to-Iast sentence of subsection (b) 
(not in Senate bill); procedures were established under which a district 
court could implement the dismissal sanction earlier than the July 1, 
1980 statutory deadline (1981 in Senate bill); the power to grant a sus­
pension within six months of the expiration of a prior suspension was 
limited to cases in which Congress granted consent by statute, but an 
exception was created for districts with suspensions in effect on the 
date of enactment of the 1979 amendments (Senate provision revised in 
House); and a new procedure was established under which a district 
chief judge may order a suspension, for not to exceed 30 days, without 
the prior consent of the circuit council. 

ABA standard 2.3(b) provided for the exclusion from time-limit com­
putations of the period of delay resulting from congestion of the trial 
docket "when the congestion is attributable to exceptional circum­
stances." 

Materials Addressed to Mikva Bill 

Prepared Statement of Representative Abner J. Mikva, 1971 Senate 
Hearings 130 

Nevertheless, it may well be that even if all the judges in a given circuit were 
putting in a full week's work on the bench, and even if the most modern, effi­
cient administrative techniques were employed, we would still find that the 
available resources are inadequate to achieve the goal of speedy and fair trials. 

In this event, Section 3164 allows for a postponement of the speedy trial re­
quirements of Section 3161. The Attorney General* is required to submit legis­
lation to Congress providing the needed additional resources. This places the 
burden back where it belongs-on the shoulders of Congress. It will then be up 
to the representatives of the taxpayers of America to decide whether we are 
serious enough about crime prevention to expend the money and effort neces­
sary to obtain it. In other words, the buck will stop here. 

Letter to Representative Mikva from Judge Walter E. Hoffman, Aug. 25, 
1970, at 1971 Senate Hearings 173 
Under section 3164(b), it is believed that this constitutes an invitation to many 
district courts for additional judges, prosecutors, probation officers, etc. While 
there is a need for same in certain areas, the main problem has been lack of 
crganization and the inclination on the part of some judges to let the criminal 
docket be handled by the United States Attorney. 

·So in original. The bill required the Judicial Conference to submit the legislation. 
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Materials Addressed to Original Ervin Bill 

Testimony of Senator Philip A. Hart, 1971 Senate Hearings 20·21 
S. 895 ultimately requires all district courts to try offenders within 60 days of 

arrest or indictment. whichever is earlier; there are, of course, provisions for 
extension in special circumstances which are strictly limited to specified in­
stances, as when the judge makes an express finding that an extension is re­
quired in the interests of justice. However, the bill also recognizes that some 
districts may simply lack the resources to implement a 60-day deadline now, 
therefore, a district court may request deferral of its plan to meet the time 
limits, if it submits an inventory of these resources necessary to comply. 

This flexibility is good. If speedy trial deadlines are imposed too quickly, the 
quality of justice will suffer; we cannot cure the problems of a fouled assembly 
line by speeding up the conveyor belt. But we may be able to take an interim 
step toward the final goal. 

Subsequent to the introduction of this bill's predecessor S. 3936, in the 91st 
Congress, the Judicial Council of the Second Circuit Court of Appeals issued 
its own trial deadlines. These rules require district courts in that circuit to try 
all defendants within 6 months. And all incarcerated defendants must be tried 
within 3 months, or released until trial. The Second Circuit's rules do not pro­
vide,* as does S. 895, for tolling of these deadlines in specific exigent circum­
stances. But unlike S. 895, the Second Circuit's time limits are not subject to 
deferral on the general ground of inadequate resources to implement them. 

In other words, Mr. Chairman, after canvassing the bar and bench within its 
jurisdiction that court of appeals has concluded that its trial courts, including 
the Southern District of New York, one of the busiest in the Nation, can rea­
sonably be asked to end trial delay of more than 6 months at the present time. 

This suggests the possibility of imposing a similar requirement on all district 
courts in S. 895. In such a revised form, S. 895 would still require trial within 
60 days, unless the district court obtains an extension because of presently inad­
equate judicial resources. But in any event, the court would be required to 
reduce delay to a maximum of 6 months, within their existing resources. The 
feasibility of this addition to the bill should be studied in these hearings. 

Prepared Statement of Daniel A. Rezneck, 1971 Senate Hearings 36 
[W]e also believe that Sections 3l64(b) and (e), dealing with district courts 
unable to implement their speedy trial plans because of limitations of manpower 
and resources, should be strengthened. A limit, perhaps 90 days, should be 
placed on the period for which any such plan may be suspended or its effec­
tiveness deferred. Crash programs involving allocation of outside judges will 
have to be undertaken with respect to such districts. But without a limit, the 
implementation of the speedy trial plan in a district might be indefinitely de­
layed, and the Act could become merely precatory. 

Testimony of Judge Albert Lee Stephens, Jr., 1971 Senate Hearings 74 
S. 895 would serve to straighten out the question of priorities. It might even 

be better if it were more plainly stated that criminal cases have the first priority 
and that all others follow. In this respect, some judgment, of course, must be 

·So in original. Probably should be "do provide," 
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exercised because the ends of justice would be defeated if insignificant criminal 
cases should be allowed to occupy the time of courts while important civil 
cases wait. 

Testimony of Daniel J. Freed, 1971 Senate Hearings 141 
I think that the position of the Department of Justice about this being a bill 

that might hinder the prosecution would be accurate if the bill in fact met the 
description given in the opening part of Assistant Attorney General Rehnquist's 
testimony today. I believe he said that there is mandatory dismissal with preju­
dice, that the bill has inflexible limits and that it goes into effect right away. But 
that is not an accurate description. As a matter of fact, that is the major respect 
in which this bill differs from all speedy trial legislation that has been enacted 
in this country. No time limits would be imposed on the prosecution by this bill 
until the prosecutor as well as the defense and the court have had an opportuni­
ty to ascertain, and the Judicial Conference of the United States and the Con­
gress have a chance to review, whether or not the objectives of the criminal 
law could be realized by this legislation. Therefore, the time limits here will 
become effective only when the district in which the limit is operative says "we 
are ready to accomplish the objectives of the criminal law in our district either 
under your bill, or with the new procedures we have proposed, or if you give 
us the resources that we have designated." 

Testimony of Daniel J. Freed, 1971 Senate Hearings 142 
Senator ERVIN. Now, that bill has a provision which makes it as certain as 

words can make it that the bill will not take effect until it has been very accu­
rately determined that a particular district has the facilities and the manpower 
to make the bill effective. Is that not true? 

Me. FREED. That is true, Mr. Chairman. The one amendment which I pro­
posed to modify that would make it clear that the Department of Justice, as 
well as the defense bar will not lose their separate voices in stating to the Judi­
cial Conference and the Congress that they disagree with a court's determina­
tion that the system is ready to go on a speedy timetable. If the Department of 
Justice can make a case for delay because it has inadequate resources, then the 
Congress will be able to listen to that case. 

Senator ERVIN. In other words, your amendment [to the planning provisions] 
would ensure that other segments of society, such as the prosecution, the de­
fense, and the general public would have a voice in that determination? 

Mr. FREED: I agree, Mr. Chairman. 

Statement Submitted for the Record by Senator John G. Tower, 1971 
Senate Hearings 157 

My one reservation about the proposed method is that it will allow some ju­
risdictions which are not currently able to provide the speed which we would 
like, to avoid affording this right for an indefinite period. I would hope that we 
could extract from the Congress during floor consideration of the measure a 
pledge that the recommendations from the various districts as to what they re­
quire to afford the right to a trial within sixty days of the bringing of the indict­
ment would be acted upon with all possible dispatch. I feel certain that you 
would join in this request and would help to see that it would be fulfilled. 
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Amendments Offered by Senator Strom Thurmond, 117 Congo Rec. 34142 
(Sept. 30, 1971) 

On page 3, after line 22, insert the following: 

"(3) Any period of delay resulting from congestion of the trial 
docket when the congestion is attributable to exceptional circum­
stances.". 

Remarks of Senator Strom Thurmond, 117 Congo Rec. 34141 (Sept. 30, 

1971) 

This new exclusion does not attempt to excuse delays arising out of chronic 

congestion, but is designed to accommodate delays caused by certain unique, 

nonrecurring events such as riots or other mass public disorders. 


"Department of Justice Proposed Amendments to Title I of S. 895," Ap­
pendix to Letter to Senator Ervin from Assistant Attorney General Wil­
liam H. Rehnquist, Oct. 19, 1971, at 1971 Senate Hearings 263 

[§ 3166]( e) In the event that a district court with respect to which sections 
3161 through 3164 have become effective is subsequently unable to meet the 
time limitations prescribed by section 3161, the chief judge of such district may 
seek and the Judicial Conference may grant suspension of such limitations. 
Within six months of such suspension, the district court shall submit a new plan 
to the Judicial Conference of the United States, and the procedures of subsec­
tions (b) and (d) of this section shall be followed. 

Explanation of Proposed Amendments in Letter to Senator Ervin from 
Assistant Attorney General William H. Rehnquist, Oct. 19, 1971, at 1971 
Senate Hearings 260 
It is absolutely essential that a district court be able to request an extension of 
the effective date of the time limits. Similarly, we agree that it is desirable that 
at any time after the time limits have become effective, the chief judge of a 
district may seek a suspension of the time limits based on the inability of the 
court to meet them. 

Letter to Senator Ervin from Judge Allen E. Barrow, Oct. 14, 1970, at 
1971 Senate Hearings 160 

The only improvement that I could suggest to the provisions of Section 
3164(b) would be that the District Courts be given the privilege of submitting 
their suggestions and plans directly to Congress. However, I am aware that this 
would be considered too cumbersome and, therefore, not feasible. 
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Materials Addressed to 1972 Senate Subcommittee Bill 

1972 Draft Senate Committee Report, at 1973 Senate Hearings 57 
The whole District plans section has been altered considerably from the pro­

vision as it appeared in S. 895 as introduced. For example the original provi­
sion permitted extensions of time for a district to prepare for the imposition of 
the 60-day time limits and allowing [sic] for a suspension of section 3 I 63, the 
sanctions provision, if a district was unable to comply with the provision. * The 
committee dropped both the extension and the exemption provision because of 
testimony before the Subcommittee on Constitutional Rights that these provi­
sions would be used as a loophole by some districts to avoid application of the 
time limits. In the place of the extension and suspension provisions the commit· 
tee adopted section 3164 on interim limits and section 3l61(b)(l)(B) which 
delays the imposition of the 6O-day time limits until 3 years after enactment. 
Furthermore any unforeseen emergency which might call for a suspension of 
the speedy trial time limits would certainly fall within the "ends of justice" 
continuance provision, 3l61(c)(8). 

Materials Addressed to 1974 Senate Committee Bill 

Prepared Statement of Rowland F. Kirks, Director, Administrative Office 
of the U.S. Courts, 1974 House Hearings 179·80 
A provision granting regulatory authority to the Judicial Conference over the 
provisions and operation of speedy trial plans, particularly with respect to 
emergency situations such as the death, resignation, or illness of judges, would 
appear desirable. The bill, as we read it, contains no provision respecting such 
emergencies. 

Testimony of Earl Silbert, Member, Advisory Committee of U.S. Attor· 
neys, 1974 House Hearings 218 
I would assume your committee would be willing to include language in the 
statute that if the Congress at any time fails to supply the resources which have 
been determined to be necessary, for whatever reason the Congress may have, 
that the time limits imposed by this bill, which is predicated upon the providing 
of those resources, would become inoperative. I would assume you would be 
willing to do that? 

Mr. CONYERS. I think we would have to consider that, but I don't think 
there would be any assumption that that would flow automatically. It did not 
over the 3 years the Senate subcommittee studied this, and it is not in the lan­
guage now. They studied it really far longer than we will ever have an oppor­
tunity to, if it is the judgment of the Judiciary Committee to pass this within 
the 93d session of Congress. 

Mr. SILBERT. But, sir, if the whole assumption is that the backlog is attributa­
ble to insufficient resources and this will help, will give an impetus to the Con­
gress to provide those resources to comply with the time limits, then it would 
be only reasonable, we would submit, if the Congress for whatever reasons it 

'So in original. Not an accurate description of S. 895. 
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deems appropriate does not provide those resources that are deemed to be nec­
essary, that these time limits not become operative. 

Prepared Statement of Judge Alfonso J. Zirpoli, Chairman, Judicial Con­
ference Committee on the Administration of the Criminal Law, 1974 
House Hearings 370-71 

Also, we would add a new provision, § 3161(h)(9), allowing an exception in 
any situation where the Judicial Conference of the United States or a commit­
tee thereof declares that a judicial emergency exists occasioned by the death or 
incapacity of a judge or the occurrence of such an emergency in the division or 
district as to make a prompt trial impossible. 

"Miscellaneous Amendments," Enclosure to Letter to Representative 
Conyers from Rowland F. Kirks, Director, Administrative Office of the 
U.S. Courts, Oct. 1, 1974, at 1974 House Hearings 756 

The following amendment to section 3161(h) was proposed to estab­
lish an additional ground for excluding time: 

Page 8, line 10.* After this line insert the following: "(9) Any delay resulting 
from an emergency situation, such as the illness or absence of the judge from 
the place of trial, or a vacancy in judicial office." 

Materials Addressed to 1974 House Subcommittee Bill 

Letter to Representative Peter W. Rodino, Jr., from Rowland F. Kirks, 
Director, Administrative Office of the U.S. Courts, Nov. 8, 1974, at 1974 
House Committee Report 53 
These provisions which concern the action to be taken in the event of a judicial 
emergency when time limits cannot be met are unduly complicated. Subsection 
(c) in particular should be deleted. It is cumbersome and wasteful of judicial 
time. 

In subsection (a), in the first sentence, the words, "where the existing re­
sources are being efficiently utilized," should be deleted. This is clearly to be a 
judgment made by both the judicial council and then the Judicial Conference 
and seems a meaningless addition to the initial step in the proceedings. 

Materials Addressed to 1974 House Committee Bill 

1974 House Committee Report 9 
The basic differences between H.R. 17409 and S. 754 are as follows: 
1. Judicial Emergency.-A number of witnesses, particularly the Justice De­

partment and the Administrative Office of the United States Courts, contended 
that if the Congress fails to provide the necessary funds to make speedy trial a 

·So in original. Probably should refer to line 2. 
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reality or if a particular district is beset by an unforeseeable occurrence which 
would make compliance with the time limits impossible, the unwarranted dis­
missal of cases could result. The Subcommittee drafted an amendment to au­
thorize the Judicial Conference of the United States to suspend the time limits 
between indictment and trial for up to a period of one year in the event of a 
judicial emergency. 

2. Phase-In.-H.R. 17409 provides that both the sanctions and the ultimate 
time limits of the bill become effective in the fifth year after enactment; S. 754 
provides that they become effective in the seventh year. Because of the adop­
tion of the judicial emergency provision, the Subcommittee felt that the phase­
in period could be reduced without endangering the objectives of the bill. 

1974 House Committee Report 26 
To abrogate the possibility that at some time in the future, after the eventual 

time limits of 30 and 60 days and the dismissal sanction have become effective, 
courts will be forced to dismiss cases because they are unable due to reasons 
totally beyond their control to meet those time limits, the bill incorporates a 
judicial emergency section. The Judicial Conference is permitted under the 
emergency provision to suspend the operation of the time limits between indict­
ment and trial in individual districts for up to one year. If it finds upon review­
ing the district's application that no efficient use of the district's existing re­
sources will enable it to meet the requirements of the legislation, the conference 
may grant a suspension. The effect of the suspension is to allow a district found 
deserving of such relief to increase the indictment to trial time during the 
period of suspension up to 180 days. Although the Conference may not grant 
more than one suspension per judicial district, it may make application to the 
Congress for an additional suspension within six months of the end of a current 
suspension period and, if Congress fails to act on such an application, an addi­
tional suspension period would begin, as to that district, immediately upon the 
expiration of the previous one. 

The application procedure that the courts must follow is designed to mesh 
administratively with the planning and reporting provisions of the bill and is in 
accord with existing statutes. The chief judge of the district, after soliciting the 
written views and recommendations of the planning group and the judges 
within the district, files an application for suspension with the judicial council 
of the circuit. If the council finds no alternate remedy for the district's problem 
upon review of its application, it may recommend a suspension to the Confer­
ence, which may then grant one for a period not to exceed one year. Within 10 
days, the Director of the Administrative Office must file a report with the Con­
gress, which must notice the granting of the application for suspension and in­
clude the recommendations of the planning group and any judge or judges of 
the district, together with additional or dissenting views. The Congress would 
then be able to determine what additional resources might be required to allow 
the district to meet the requirements of this legislation, using that data as a basis 
for action. 

1974 House Committee Report 39 
This authority [of the Judicial Conference to direct that district speedy trial 
plans be modified] is granted to the Judicial Conference in connection with its 
authority to suspend the time limits between indictment to trial as provided by 
section 3174. The authority granted by this provision would permit the Confer­
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ence to recommend changes in district plans when, in its judgment, such 
changes would enhance the district's ability to process criminal cases. This pro­
vision should not be invoked in order to enforce uniformity or national stand­
ards in district plans for the purpose of administrative convenience. 

1974 House Committee Report 42·44 
Section 3174 provides that in the event a district court is unable to comply 

with the time limits contained in section 3l61(c), concerning the period be­
tween indictment and trial, the Judicial Conference is authorized to suspend 
these time limits for a period up to one year. A provision recognizing the possi­
bility of a judicial emergency in a district is not contained in S. 754. The Sub­
committee drafted this amendment at the behest of the Justice Department, the 
Administrative Office, and other witnesses. They claimed that, in the event the 
Congress fails to appropriate the necessary funds to carry out the mandate for 
speedy trials, or unforeseeable events occur which jeopardize the operations of 
the courts, Section 3162 of bill [sicJ-providing for dismissal of the indictment 
or information for failure to meet the time limits-would free potential crimi· 
nals and backlog calendars with reindictments. Although the Committee was 
sympathetic to this argument, a number of safeguards contained in the Senate 
bilI would make this contingency unlikely. The judicial emergency provision 
was adopted because the Committee did not wish to leave the possibility of un· 
justifiable dismissals to chance. Also, the Committee believes that the incorpo­
ration of this provision more than justifies the reduction of S. 754's phase-in 
period from seven to five years and the adoption of the sanction of dismissal 
with prejudice, which would prohibit reprosecution of a defendant as is permit­
ted in that bill upon a showing of exceptional circumstances. 

A suspension may be granted only on a district-by-district basis; the Judicial 
Conference may not suspend time limits either on a nationwide or circuit-wide 
basis. In order to qualify for suspension, the district court, under the direction 
of the chief judge, is required to evaluate the status of its court calendars to 
determine the nature and extent of the emergency and whether existing reo 
sources are being efficiently utilized. 

The chief judge is required to seek the recommendations of the district's 
planning group prior to applying to the judicial council of the circuit for a sus­
pension. A reasonable period of time, under the particular circumstances of the 
district, should be allowed before an application for a suspension is filed in 
order to give the planning group an opportunity to respond. 

The recommendations of the planning group should be in writing and must 
set forth compelling reasons why a suspension should either be requested or not 
requested. The recommendations submitted to the district court should contain 
the additional or dissenting views of any member of the planning group with 
respect to the advisability of recommending an application for a suspension of 
time limits, although they are not binding upon the district court 

The recommendations of the planning group need 110t be elaborate, but 
should contain enough information to justify an application by the chief judge 
for a time suspension. The Committee recognizes the need for speed in certain 
situations, particularly when a district is meeting the time limits and an unfore­
seeable event occurs which would require a speedy application to the judicial 
council for a suspension. In this event, the need for an immediate response to 
the problem may not justify the filing of written recommendations. However, 
the recommendations should be reduced to writing as soon as possible and filed 
with the district court for submission to the judicial council of the circuit and, 
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if necessary, to the Judicial Conference. All recommendations concerning sus­
pensions made by a planning group either before or following the filing of the 
application by the district court must be sent to the Congress as part of the 
report required by section 3167. 

The chief judge should also seek the recommendations of the judges of his 
district. As in the procedure for seeking the recommendations of the planning 
group, the chief judge should undertake to provide enough time for the receipt 
of views and those views, whether favoring or opposing a suspension, should 
be made a part of the district application for a suspension to the judicial council 
of the circuit. 

Based upon the information and statistics contained in the application of the 
district court, the judicial council of the circuit is required to determine the ca­
pabilities of the district and to make any appropriate recommendations that 
would alleviate calendar congestion, particularly the use of visiting judges. If 
the judicial council finds that no remedy for congestion is reasonably available, 
it may apply to the Judicial Conference for a suspension of the indictment to 
trial time limits. The Conference, after a review of the request, is authorized to 
grant a suspension of the time limits for a period not to exceed one year. The 
effect of this provision is to allow each district to increase up to 180 days the 
indictment to trial time limit during the period of suspension. For example, if a 
district is in the fifth year of operation under the bill, it may increase the indict­
ment to trial time limit from 70 to 180 days. The Committee believes that any 
district court which successfully meets the time standards in the first four years 
should be in a position in the ensuing years to perform at least as well as it did 
in the previous years. With respect to increasing the time limits between indict­
ment and trial, following the approval by the Judicial Conference of a suspen­
sion, the district court in its discretion may extend the time limits beyond the 
existing time limits, so long as a defendant is not required to await the com­
mencement of trial for a period of not to exceed [sic] 180 days. 

The Committee exempted from the judicial emergency provision the exten­
sion of the indictment to trial time limits during a suspension for individuals 
who are being detained solely because they are awaiting trial. Also, the judicial 
emergency provision does not apply to defendants who were indicted prior to 
the effective date of a suspension. 

In order to insure that the Congress is informed of all suspensions of time 
limits granted by the Judicial Conference, the Director of the Administrative 
Office is required to submit a report to the Congress within to days of the 
granting of any suspension. The report should contain the recommendations of 
the planning group and any judge or judges of the district, together with the 
additional or dissenting views of any of the foregoing. This is to insure that the 
Congress will maintain effective oversight over the granting of suspensions. 
The authority to grant suspensions is a serious matter and should not result in 
an unequal application of the law for certain individuals, merely because their 
indictment happened to be filed at a time when the court was experiencing a 
judicial emergency. The Congress, in imposing specific time limits on the 
period between indictment and trial, has made a legislative decision that defend­
ants are entitled under the Constitution to a trial within 70 days of indictment 
and that the courts are capable of providing trials within that period of time. 
However, because of the unique circumstance in which the Congress has 
placed the courts by enacting speedy trial legislation without providing ad­
vanced [sic] increases in resources, it is also providing the courts with a tool 
that would permit them enough flexibility to prevent a miscarriage of justice by 
dismissing the indictments or informations against potential criminals because of 
circumstances beyond the control of an individual court. 
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The Judicial Conference has the authority under H.R. 17409 to grant only 
one suspension in any given district. If the Conference finds that a district re­
quires another suspension within less than six months following the end of a 
previous suspension, an application for the additional suspension must be made 
to the Congress. The Congress has six months in which to act; if it fails to act, 
the suspension would become effective immediately upon the expiration of the 
six-month period. In the event that, during any period of suspension, if [sic] the 
Director of the Administrative Office finds that any additional relief time is 
necessary, he may apply directly to the Congress for the suspension. For exam­
ple, should it be apparent at any time prior to the filing of the Director's report, 
detailing the reasons for the first suspension, that an additional period is neces­
sary, he could submit an application as part of this report. In this event, the six­
month period in which the Congress has to act upon an application would be 
measured during the time of the existing suspension and, therefore, would not 
result in hardship to the district. This provision is not intended as a security 
blanket, and applications for additional suspensions should not be filed as a 
matter of course. Each report to Congress must contain detailed reasons for 
granting both the initial suspension and the need for an additional one. Any ad­
ditional suspension occasioned by the inaction of the Congress will not exceed 
one year. 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Ree.41775 

The second basic difference between the Senate and House bills is the pres­
ence in H.R. 17409 of the "judicial emergency" section. During the hearings a 
number of witnesses expressed the fear that if Congress failed to appropriate the 
necessary resources to effectively implement the standards of this act, the 
wholesale dismissals would result, not by reason of the courts' inefficiency, but 
because of congressional inaction. Fears were also expressed that unforeseen 
circumstances such as a riot or the death of one or more district judges, could 
cause an unmanageable backlog, in the criminal docket of a particular district. 
To provide relief for such situations, the Subcommittee on Crime included a 
provision in the bill which would allow the Judicial Conference of the United 
States to suspend the operation of this act for periods up to one year in the 
event of a "judicial emergency." 

Materials Addressed to 1974 House Floor Amendments 

Remarks of Representative Cohen, 1974 House Floor Debate, 120 Congo 
Ree. 41788-89 

The floor amendment to this section was one of a series of amend­
ments described as "technical and conforming" amendments, which 
were offered by Representative Cohen and considered and adopted en 
bloc. There was no explanation or discussion of the amendment to this 
section. 
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Materials from the History of the 1979 Amendments 

1979 Justice Department Bill § 8 
SEC, 8, Section 3174 of title 18, United States Code, is amended by adding at 

the end thereof the following new subsection: 
"(d) If the chief judge of the district court concludes that the need for sus­

pension of the time limits under this section is of great urgency, he may order 
the limits suspended for a period not to exceed thirty days, An application to 
the judicial council of the circuit pursuant to subsection (a) shall be filed within 
ten days of such order.", 

Section-by-Section Analysis of 1979 Justice Department Bill, Enclosure 
to Letter to Vice-President Walter F. Mondale from Attorney General 
Griffin B. Bell, Apr. 10, 1979, at 125 Congo Rec. 84330 (daily ed. Apr. 
10,1979) 

Section 8 amends 18 U,S,c. 3174 to authorize the chief judge of a district, 
upon stated conditions of a judicial emergency, to order the time limits of the 
Act suspended for no more than thirty days. An application to the judicial 
council of the circuit, under 18 U.S.c. 3174(a), must be filed within ten days of 
such an order. 

1979 Judicial Conference Bill § 5 
SEC. 5. Section 3174 of title 18 of the United States Code is amended as fol­

lows: 
(I) by striking out the first two sentences of subsection (b), and inserting 

the following sentence in lieu thereof: "If the judicial council of the circuit 
shall find that no remedy for such congestion is reasonably available, such 
council may grant a suspension of the time limits in section 3161(c) for a 
period of time not to exceed one year for the trial of cases for which indict­
ments are filed during such period."; 

(2) by striking out "arrangement" in the third sentence of subsection (b), 
and inserting in lieu thereof "arraignment"; 

(3) by striking out subsection (c), and inserting in lieu thereof the follow­
ing: 
"(c) Any suspension of time limits granted by a judicial council shall be re­

ported within ten days of approval to the Director of the Administrative Office 
of the United States Courts, together with a copy of the application for such 
suspension, a written report setting forth detailed reasons for granting such ap­
proval, and a proposal for alleviating congestion in the district. The Director of 
the Administrative Office of the United States Courts shall forthwith transmit 
such report to the Congress and to the Judicial Conference of the United 
States. The judicial council of the circuit shall not grant a suspension to any 
district within six months following the expiration of a prior suspension without 
the consent of the Congress. If the judicial council concludes that an additional 
period of suspension within such six-month period is necessary, it shall report 
that conclusion to the Judicial Conference of the United States, together with 
the application from the district court for such additional period of suspension 
and any other pertinent information. If the Judicial Conference agrees that such 
additional period of suspension is necessary, it may request the consent of the 
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Congress thereto. Should the Congress fail to act on any such request within 
six months, the suspension may be granted for an additional period not to 
exceed one year:'; and 

(4) by adding after subsection (c) a new subsection (d) as follows: 
"(d) If the chief judge of the district court concludes that the need for sus­

pension of the time limits under this section is of great urgency, he may order 
the limits suspended for a period not to exceed thirty days. An application to 
the judicial council of the circuit pursuant to subsection (a) shall be filed within 
ten days of such order.". 

Section-by-Section Analysis of 1979 Judicial Conference Bill, Submission 
of Administrative Office of the U.S. Courts, 1979 Senate Hearings 734. 

This section would amend 18 U.S.c. § 3174, dealing with "judicial emergen­
cies." It would permit suspensions of the time limits to be granted by the judi­
cial council of each circuit, rather than requiring the approval of the Judicial 
Conference of the United States. It would also permit the chief judges of dis­
trict courts, where the need for suspension of the time limits is of great urgen­
cy, to suspend the limits for not more than 30 days, thus providing time for the 
preparation of an application to the judicial council and for council considera­
tion thereof. 

The section would also correct a typographical error ("arrangement" for "ar­
raignment") in the existing statute. 

Prepared Statement of Assistant Attorney General Philip B. Heymann, 
1979 Senate Hearings 55 

Section 8 will provide an effective method for dealing with judicial emergen­
cies, in addition to the cumbersome procedures now provided by Section 3174, 
by vesting executive authority in the chief judge of the district. The proposal is 
identical with that of the Judicial Conference Committee on the Administration 
of Criminal Law. 

Prepared Statement of Judge Alexander Harvey II, Chairman, Judicial 
Conference Committee on the Administration of the Criminal Law, 1979 
Senate Hearings 62-63 

Both bills likewise suggest changes in provisions relating to judicial emergen­
cies. Under § 3174, the chief judge of a district court, in the event of an emer­
gency, may apply to the judicial council of the circuit for a suspension of the 
Act's time limit. The council in turn may apply to the Judicial Conference, 
which is empowered to suspend the time limits for a period of time not to 
exceed one year. However, the Act does not provide for any temporary sus­
pension of the time limits during the time that might be required for processing 
such an application by the circuit council and by the Judicial Conference. Judi­
cial emergencies such as the death or incapacitation of a judge, particularly in 
one or two judge districts, may arise suddenly and may result after July 1, 1979 
in dismissals of indictments because of the time required to secure circuit coun­
cil or Conference approval of a suspension of the time limits. Both bills there­
fore propose that the Act be amended to grant authority to the chief judge of 
each district to declare a temporary judicial emergency and suspend the time 
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limits for no longer than 30 days, during which time an application to the cir­
cuit council and the Conference for a longer suspension would have to be filed 
within ten days of the date of the entry of the temporary suspension. 

The Judicial Conference bill would go further and would permit the judicial 
council of the circuit rather than the Judicial Conference itself to permit the 
suspension of the Act's time limits for a period of time not to exceed one year. 
The Conference meets only twice a year, whereas the judicial councils of the 
various circuits meet regularly, would be more familiar with emergencies oc­
curring within their circuits, and would be therefore better equipped to act 
promptly on requests from a district court for a suspension of the time limits. It 
is thus proposed in the Judicial Conference bilI that the power to grant such 
suspensions be transferred from the Judicial Conference to the judicial councils 
[sic] of each circuit. 

1979 Senate Committee Bill 
The 1979 amendments to section 3174 were generall y as provided in 

the Senate committee bill. However, under the Senate committee bill, 
the reference to "the time limit from indictment to trial" in the next-to­
last sentence of subsection (b) would have been to "the time limit from 
arraignment to trial"; the reference to 1980 in paragraph (1) of subsec­
tion (c) would have been to 1981; and the portion of subsection (d) fol­
lowing paragraph (1) would have read as follows: 

(2) The Director of the Administrative Office of the United States Courts 
shall forthwith transmit such report to the Congress and to the Judicial Confer­
ence of the United States. The judicial council of the circuit shall not grant a 
suspension to any district within six months following the expiration of a prior 
suspension without the consent of the Congress. 

(3) If the judicial council concludes that an additional period of suspension 
within such six-month period is necessary, it shall report that conclusion to the 
Judicial Conference of the United States, together with the application from the 
district court for such additional period of suspension and any other pertinent 
information. If the Judicial Conference agrees that such additional period of 
suspension is necessary, it may request the consent of the Congress thereto. If 
the Congress fails to act on any such request within six months, the suspension 
may be granted for an additional period not to exceed one year. 

1979 Senate Committee Report 31-32 
Other major areas of importance to all parties upon which agreement has 

been reached and which are included in the consensus substitute are as follows; 

(11) giving the chief judge of a district the power to suspend the final 
time limits up to thirty days, under emergency conditions [§ 3174(e)]. '" 

'Brackets in original. 
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1979 Senate Committee Report 36-37 
Section 10 amends § 3174, the judicial emergency provision, to accomplish 

several important objectives: 
First, the provision is amended to make the application-for-suspension process 

less cumbersome, by eliminating the requirement that the application be proc­
essed all the way up through the Judicial Conference before emergency suspen­
sions take effect. As both the Department of Justice and Judicial Conference 
pointed out, the Judicial Conference meets only twice annually, and-although 
the application approval function could be delegated in some fashion-the 
Committee believes that the judicial councils of each circuit are more capable 
and desirable for performing such a function. Judicial councils are closer to the 
problems of individual districts, and permitting each council to perform the sus­
pension approval function will increase the overall flexibility of the provision. 
The Committee cautions circuit councils to take this role seriously and ap­
proach it with a great deal of circumspection. 

Second, the section is amended to permit the chief judge of any district, with 
the approval of the planning group, to apply to the circuit council to implement 
the provisions of § 3162 at any time prior to the date the sanctions become ef­
fective, if there is concurrence that the district is ready to implement them 
fully. This is a vital corollary to the deferral scheme, since, as both the Depart­
ment of Justice's OIAJ study and the General Accounting Office pointed out, 
straight deferral-without more-will deprive the Congress and the system of 
experience more nearly approximating post-sanction conditions. The Committee 
encourages those districts, particularly the seventeen that are now operating 
under the Act's final time limits, who feel capable of implementing the dismissal 
sanctions to do so, as it will provide the Congress with a much better indication 
of how the Act is likely to affect the system and whether major changes should 
be made. Should any districts choose to implement § 3162 during the deferral 
interval, the Committee expects both the Administrative Office and the Depart­
ment of Justice to pay close attention to their experiences and problems. 

Third, the amendment preserves the reporting requirements and the involve­
ment of the Congress in the suspension process and assures that the initial inter­
val remains in effect. 

Finally, acceding to the request of both the Department and the Conference. 
the bill as amended amends the suspension provisions to permit the chief judge 
of any district to suspend the operation of the time limits in his district for up 
to thirty days, provided he finds the need to do so is of "great urgency" and 
files an application for suspension under the formal. statutory process within 10 
days. The Committee believes that situations may arise where the exercise of 
such authority is necessary and, further, that chief judges are in the best posi­
tion to judge when an emergency is of such magnitude that immediate suspen­
sion is the only way to forestall disaster. The Committee asks and expects that 
chief judges will exercise this authority in good faith and sparingly. 

1979 House Committee Report 1-2 
The purpose of the bill, as hereby reported, is to amend title I of the Speedy 
Trial Act of 1974 (18 U.S.c. 3161-3174) in the following manner: 

11. By amending the provisions of section 3174, relating to extension of time 
limits due to judicial emergency, to provide for final approval of such exten­
sions by the circuit councils, and by modifying the provisions for the granting 
of additional extensions of time limits beyond the initial extension; and 
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12. By authorizing the chief judge of each district to suspend the time limits 
of section 3161 for a period of thirty days, when the need for such a suspension 
is found by the chief judge to be of great urgency. 

1979 House Committee Report 9-10 
The bill as reported by the committee retains the Senate provision permitting 

district courts, upon application to and approval by the circuit council, to rein­
stitute the dismissal sanction prior to July I, 1980, on which date the dismissal 
sanction is to be imposed in all districts. The committee gave serious considera­
tion to reversing this process, and requiring that districts wishing to be exempt 
from the sanction apply to be excused rather than requiring that districts wish­
ing to continue under the law seek permission to do so. The committee ulti­
mately did not adopt this approach, in the interest of having the suspension in 
effect at the earliest date in those districts facing serious dismissal problems. 
Under the bill reported by the committee, the sanction would be immediately 
suspended in all districts upon the signing of the act by the President. We note 
the fact that many districts have demonstrated an ability and a willingness to 
fully implement the act, with sanctions, and that many districts chose to apply 
the permanent time limits long before July 1, 1979. We urge all districts to do 
so to reinstitute the dismissal sanction [sic]. 

1979 House Committee Report 10-11 
The committee reviewed the existing provisions of section 3174 relating to 

judiciary'" emergency, and found that amendments were needed in the provi­
sions regarding requests for a second or subsequent suspension of time limits 
under the judicial emergency. First, the requirement for "consent of the Con­
gress" was found to be unduly vague, in that no guidance is given as to how 
the Congress is to express that consent. The committee would resolve this by 
requiring that any such consent be expressed "by Act of Congress." Second, 
the committee determined that during this final phase-in period authorized by 
this bill, districts presently under a judicial emergency suspension of limits 
should not be prohibited from obtaining a renewal of that suspension without 
Congressional approval. Finally, language presently in the law allowing renew­
als of suspensions without the consent of Congress if the Congress fails to act 
within 6 months on such a request is deleted. The provision is found to be un­
necessary and perhaps meaningless, in view of the fact the requirement of Con­
gressional consent itself expires 6 months after the expiration of the suspension 
for which renewal is sought. 

1979 House Committee Report 13 
Section 10 amends section 3174 by­
(a) Placing final authority in the circuit councils over the grant of extensions 

of time limits under conditions of judicial emergency, rather than in the Judicial 
Conference; 

(b) Authorizing districts to reinstitute the dismissal sanction of section 3162 
earlier than the scheduled date of July I, 1980; 

·So in original. Probably should be "judicial." 
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(c) Amending the provisions relating to reapplication for suspension of time 
limits under the judicial emergency provisions by­

(I) exempting districts under such judicial emergencies on the effective 
date of these amendments from the "consent of Congress" requirement; 

(2) requiring that, when consent of Congress is required, it be extended 
by Act of Congress; and 

(3) deleting a provision to the effect that renewals of suspension may be 
granted without the consent of Congress if Congress has failed to act on 
such a request for six months; and 

(d) Authorizing chief district court judges to grant 30-day suspensions of sec­
tion 3161 time limits under conditions of great urgency. 
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Mikva Bill 

92D CONGRESS H R 71 071ST SESSION 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 1,1911 

Mr. MmVA (for himself, Mr. KOCH, Mr. AaolmEZK, Mr. ANDERSON of California, 
Mr. ASHLEY, Mr. BELL, Mr. BIAOGI, Mr. BOLLING, Mrs. CHISHOLM, Mr. 
CLAY, Mr. CLEVELAND, Mr. CoRMAN, Mr. DENT, Mr. DENHOLM, Mr. DoNO­
HUE, Mr. EDWARll6 of California, and Mr. EILBERO) introduced the follow­
ing bill; which was referred w the Committee on the Judiciary 

A BILL 

To 	assist in reducing crime by requiring speedy trials in cases 

of persons charged with violations of Federal criminal laws, 

to strengthen controls over dangerous defendants released 

prior to trial, to provide means for effective supervision and 

control of such defendants, and for other purposes. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of America in Congres,~ assembled, 

3 That this Act may be cited as the "Pretrial Orime Reduction 

4 Act of 1971". 

5 TITLE I-SPEEDY TRIALS 

6 Section 701 of title 18, United States Code, is amended 

7 by adding a chapter 208, as follows: 
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1 "Chapter 208.--SPEEDY TRIALS 

"Sec. 
"3161. Time limits a.nd exclusions. 
"8162. Sa.nctions. 
"3163. EtIective dates. 
"8164. Inability to comply; responsibility of Congress. 

2 "§ 3161. Time limits and exclusions 

3 " (a) The trial of a defendant charged with an offense 

4 against the United States shall be commenced within one 

5 hundred and twenty days, or in the case of a defendant 

6 charged with a crime of violence, within sixty days, deter­

7 mined as follows: 

8 " (1) From the date the defendant is arrested or 

9 a summons is issued, except that if an information or 

10 indietment is filed earlier, from the date of such filing; 

II " (2) Ii the indictment or information is dismissed 

12 upon motion of the defendant and thereafter the defend­

13 ant is charged with the same crime or a crime based on 

14 the same conduct or arising from the same criminal epi­

15 sode, from the date the defendant is so charged, as stated 

16 in the preceding paragraph; or 

17 "(8) If the defendant is to be tried again following 

18 a mistrial, an order for a new trial, or an appeal or col­

19 lateral attack, from the date of the mistri8.l, order grant­

20 ing a new trial, or remand. 

21 " (b) The following periods shall be excluded in com­

22 puting the time for trial: 
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" ( 1 ) The period of delay reS'lllting from other 

proceedings concerning the defendant, including but 

not limited to an examination and hearing on compe­

tency and the period during which he is incompetent 

to stand trial, examination and treatment pursuant to 

section 2902 of title 28, United States Oode, hearings 

on pretrial motions, interlocutory appeals, and trial of 

other charges; 

" (2) The period of delay during which prosecution 

is deferred by the United States attorney pursuant to 

written agreement with the defendant for the purpose of 

allowing the defendant to demonstrate his good conduct; 

" (3) The period of delay resulting from the absence 

or unavailability of the defendant; 

" ( 4) If the information or indictment is dismissed 

upon motion of the United States attorney and there­

after within a reasonable period a charge is filed against 

the defendant for the same offense or an offense required 

to be joined with that offense, the reasonable period of 

delay from the date the charge was dismissed to the date 

the time limitation would commence to run as to the sub­

sequent charge had there been no previous charge; 

" (5) A reasonable period of delay when the defend­

ant is joined for trial with a codefendant as to whom the 

time for trial has not run and there is good cause for not 
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granting a severance. In all other cases the defendant 

shall be granted a severance so that he may be tried 

within the time limits applicable to him j. 

" (6) The period 'Of delay resulting from a continu­

ance granted at the requeet of the defendant or h~ coun­

sel uP'On a showing of good cause; and 

" (7) The period 'Of delay resulting from one con­

tinuance not to exceed sixty days in durati'On granted 

at the request of the United States attorney upon a 

sh'Owing of good cause and special circumstances pe­

culiar t'O tiba,t case whioh justify such continuance. 

"(c) For purposes Q{ this chapter, the tenn 'crime 'Of 

vi'Olence' means voluntary manslaughter, murder, rape, kid­

naping, robbery, burglary, extortion accompanied by threats 

of violence, assault with a dangerous weapon or assault with 

intent to commit any offense punishable by imprisonment 

for more than 'One year, arson puniable as a felony. 

'13162. Sanctions 

H (8.) When the 001ll"t has set a d'8lte oortain for trial and 

on suob OOte the defendant, his counsel, or both fa.il to pro­

ceed to triaJI without juetification, ,the court may punish the 

respomiJble per.son for criminal contempt. 

" (ib) If a defendiw.t is not 'brought w ,wI as required 

by seoti'On 3161 the infurmation 'Or indict:menlt shall be dis-

by secti'On 3161 the information or indictment shall be dis­
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missed on motion of the defendant. Such dismissal· shall for­

ever bar prosecution for the offense charged and for any 

other offense required to be joined with the offense. Failure 

of the defendant to move for dismissal prior to trial or entry 

of a plea of guilty shall constitute a waiver of the right to 

dismissal. 

"§ 3163. Effective dates 

"(a) The time limitation III section 3161 (a) shall 

apply (1) to defendants charged with crimes of violence in 

infonnations or indictments filed more than six months after 

enactment, and (2) to defendants charged with offenses 

other than crimes of violence in infonnations or indictments 

filed more than six months after enactment and continuously 

held in custody on such charges. 

" (b) Except as suspended or extended under section 

3164, the time limitation in section 3161 (a) shall apply to 

all other offenses charged in infonnations or indietments, and 

in the District of Columbia to all other offenses prosecuted 

by the United States, filed more than eighteen months after 

enactment, except that section 3161 (a) shall not apply to 

trial of offenses under the antitrust, securities, or tax laws of 

the United States. 

"I 3164. Inability to comply; responsibility of Congress 

" (a) Each United States district court, with the 
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approval of the judicial council of the circuit, shall within 

one year of the date of enactment prepare a plan for the trial 

or other disposition of offenses under section 3163. Each such 

plan shall be formulated after considering the recommenda­

tions of the Federal Judicial Center, the United States attor­

ney, and attorneys experienced in the defense of criminal 

cases in the district, and shall be filed with the Administra­

tive Office of the United States Courts. Each such plan shall 

include a description of the procedural techniques, innova­

tions, systems, and other methods by which the district court 

has expedited or intends to expedite the trial or other dis­

position of criminal cases. 

" (b) In the event a district court is unable because of 

limitations of manpower or resources to implement its plan 

for the trial or other disposition of criminal cases as provided 

in section 3163 (b) its plan shall, with the approval of the 

judicial council of the circuit, be submitted to the Judicial 

Oonference of the United States, with a copy to the Attorney 

General, and shall request a suspension or extension of the 

effective date specified in section 3163 (b). In addition to 

the information required under section 3164 (a), each such 

plan in which a suspension or extension is requested shall 

specify the necessary authorizatiO'lls and appropriations for 
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additional judges, prosecutors, probation officers, full-time. 
defense counsel, supporting personnel, ftnd other resources 

without which full compliance with section 3163 (b) cannot 

be achieved. 

H (c) On or before eighteen months from 'bhe date of en­

actment, the Judicial Conference shall detennine after con­

sidering such views as the Attorney General may offer on 

the proposed district plans, whether and to what extent sec­

tion 3163 (b) is to be fluspended as to each district. 

" (d) Within eighteen months after enactment the 

Judicial Conference shall submit a report to Oongress de­

tailing the district plans submitted to it under seotions 3164 

(a.) and (d), the action taken by the Judicial Conference 

under section 3164 (c), and the legislative proposals and 

appropriations necessary to achieve compliance with the 

time limitations provided in section 3161. 

" (e) In the event that a. district court with respect to 

which section 3163 (b) has become effective is subsequently 

unable to meet the time limitations prescribed by seotion 

3161 (a), the chief judge of such district may seek and the 

Judicial Conference may grant suspension of such limitations 

as provided in subsection (b) of this section.". 
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Original Ervin Bill 

92D CONGRESS 

1ST SESSION 
 S.895 

IN THE SENATE OF THE UNITED STATES 

FEBRUARY 22 (legislative day, FEBRt'ARY 17), 1971 

Mr. ERVIN (for himself, Mr. BAYH, Mr. BIBI~E, Mr. BURDICK, Mr. CANNON, Mr. 
CURTIS, Mr. EAGLETON, Mr. FONG, Mr. GURNEY, Mr. HART, Mr. HRUSKA, 
Mr. HUOHES, Mr. INOUYE, Mr. JAvrrs, Mr. KENNEDY, Mr. MoCLELLAN, 
Mr. McL'iTYRE, Mr. MATHUS, Mr. MONDALE, Mr. Moss, Mr. 1vfuSKIE, Mr. 
PACKWOOD, Mr. PELL, Mr. TAfJ&!ADGE, and Mr. THD1!MOND) introduced 
the following bill; which was read twice and referred to the Committee 
on the Judiciary 

A BILL 

To give effect to the sixth amendment right toa speedy trial for 

persons charged with offenses against the United States, and 

to reduce the danger of recidivism by strengthening the 

supervision over perso [is released on bail, probation, or 

parole, and for other purpose:;. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of Ame1'wa in Oongress assembled, 

3 That this Act may be cited as the "Speedy Trial Act of 

4 1971". 

II 
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1 TITLE I-SPEEDY TRIALS 

2 Soo. 101. Title 18, United States Oode, is amended by 

3 adding immediately aiter chapter 207 a new chapter 208, as 

4 follows: 

5 "Chapter 208.-SPEEDY TRIALS 

HSec. 
"3161. Time limits and exclusions. 
"3162. Sanctions. 
"3163. Effective dates. 
"3164. Districtplans. 

6 "§ 3161. Time limits and exclusions 

7 " (a) When a defendant charged with an offense against 

8 the United States first appears before the court for the set­

9 ting of release conditions under section 3146 the judge shall, 

10 after consultation with the counsel for the defendant and the 

11 United States attorney, set a day certain for the trial. 

12 " (b) The trial of a defendant charged with an offense 

13 against the United States shall be commenced as follows: 

14 " ( 1) Within sixty days from the date the defend­

15 ant is arrested or a summons is issued, except that if 

16 an information or indictment is filed, then within sixty 

17 days from the date of such filing; 

18 " (2) If the indictment or information is dismissed 

19 upon motion of the defendant and thereafter the defend­

20 ant is charged with the same crime or a crime based on 

21 the same conduct or arising from the same criminal epi­
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sode, within sixty days from the date the defendant is 

so charged; or 

" (3) If the defendant is to be tried again following 

a mistrial, an order for a new trial, or an appeal or col­

lateral attack, within sixty days from the date of the 

mistrial, order granting a new trial,. or remand. 

" (0) The follo\ving periods of delay shall be excluded 

in computing the time within which the trial of any such 

offense must commence: 

" (1) Any period of delay resulting from other 

proceedings concerning the defendant, including uut 

not limited to, an examination and hearing on com­

petency, any period of delay resulting from the fact 

that he is incompetent to stand trial, or resulting from 

an examination and treatment pursuant to seotion 2902 

of title 28, United States Code, and any period of delay 

resulting from hearings on pretrial motions, intcrlocu­

tory appeals, or trials with respect to other oharges. 

"(2) Any period of delay during which prosecution 

is deferred by the United States attorney pursuant to 

written agreement with the defendant for the purpose of 

allowing the defendant to demonstrate his good conduct. 

"(3) Any period of delay resulting from the ab­

sence or unavailability of the defendant. 
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] i< (4) If the information or indictment is dismissed 

2 upon motion of the United States attorney and there­

3 after a charge is filed ag'ainst the dcf(>ndant for the same 

4 offense or any offense required to be joined with that 

offense, any period of delay from the date the charge 

6 was dismisEJed to the date the time limitation would 

7 commence to run as to the subsequent charge had there 

8 been no previolls charge. 

9 "(5) A reasonable period of delay when the de­

fendant is joined for trial with a codefendant as to 

11 whom the time for trial has not run and there is good 

12 cause for not gra.nting a severance. In all other C~lses 

13 the defendant shall be granted a severance so that he 

14 may be tried within the time limit applicable to him. 

" (6) Any period of delay resulting from a con­

16 tinuance granted at the request of the defendant or his 

17 eounsel upon a shmving of good cause, if snch request is 

18 made more than fifteen days prior to the date set for 

19 trial, but in no event shall any such period of delay be 

excludalJIe for any period in excess of seven days. 

21 " (7) Any period of delay resulting from a con­

22 tinuance granted at the request of the United States 

23 attorney upon a showing of good cause, if such request 

24 is made more than fifteen days prior to the date set for 

trial, but in no event shall any such period of delay be 

26 excludable for any period in excess of seven days. 
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" (8) Any other period of delay resulting from a 

continuance granted at the request of the defendant or 

his counselor the United States attorney upon a finding 

by the judge that, unless such a continuance is granted, 

the ends of justice cannot be met. No such period of 

delay resulting from a continuance granted by the court 

in accordance with this paragraph shall be excludable 

under this subseotion unless the court, after first having 

considered the right of the defendant to a speedy trial 

and the public interest in a prompt disposition of the 

oose, sets forth in writing in the record of the case its 

reason for granting such coJl!timranoe. 

"§ 3162. Sancti()ns 

If a defendant, through no fault of his own or his counsel, 

is not brought to trial as required by section 3161, tbe in for­

mation or indictmeJl!tshall be dismissed on motion of the de­

fendant. Suoh dismissal shall fDreyer bar prosecution for the 

offense charged and for any other offense required to be 

joined with the offense. Failure of the defendant t,o move for 

dismissal prior to trial or entry of a plea of guilty shall e011­

stitute a waiver of the light to dismissal. 

"§ 3163. Effective dates 

" (a) The time limitations ill section 3161 shall apply­

" (1) to defendants charged with any of the fol­

lowing offenscs in infonnations or indictments filed more 
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than ninety days after the effective d8Jte of this chap­

'ter, and oontinll'ouS'ly held in custody on suoh charge: 

"(A) murder; 

"(B) ,voluntary manslaughter; 

"(O) rape; 

" (D) carnaL knowledge Qf a female under the 

age of sixteen, or taking immoral, improper, Qr in­

decent liberties with a child under the age of six­

teen years; 

"(E) robbery; 


"(F) burglary; 


" (G) kidnaping; 


"(II) arson; 


"(I) assault with a dangerous weapon; 


" (tT) assault with intent to commit any offense; 


"(K) mayhem; 


"(L) unlawful sale or distribution of a nM­


c.otic, depressant, or stimulant drug (as defined by 

any Act of Oongress), if the offense is punishable 

by imprisorunent fOT more than one year; 

"(M) threatening, injuring, or intimidating any 

prospective witness or juror for the purpose of 

obfJtructing or attempting to obfJtruct justice j 

H (N)extortion 'Or blackmail accompanied by 

threats of violence; or 
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" (0) an attempt or conspiracy to commit any 

of the for,egoing offenses, as ·d·efinoo by any Act 

I()fOongress, if the offense is punishable by imprison­

mont for more than one year; and 

"(2) to defendants charged with any (lffense re­

ferred to in paragraph (1) of this subsection, in infonna­

tions or indictments filed more than one hundred and 

twenty days after the effective date of this chapter, and 

not continuously held in cllstody on such charge. 

" (3) to defendants charged with any offense, other 

than an offense referred to in paragraph (1) of this sub­

section, in informations or indictments filed more than 

one hundred and eighty days after the effective date of 

this chapter, and continuously held in custody on such 

charge. 

"(b) Except as extended uuder section 3164, the time 

limitation in section 31tH shall apply to all other offense;; 

(other than offenses within the pnrview of paragraph (1) 

or (2) or (3) of sllb:,;ection (a)) charged in informations 

or indictments filed more than l'ighteen mouths after the 

effective (late of this chapter; except that section 3161 

shall not apply to the trial of offenses filed under the anti­

trust, securities, .or tax laws of the lJuited States. 

"§ 3164. District plans 

" (a) Each enited States district COlU't1 witb the ap­
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1 proval of the judicial oouncil of the circuit, shall, within 

2 ninety days of the effective date of this chapter, prepare a 

3 plan for the trial or other disposition Qf offenses under section 

4 3163. Each such plan shall be formulated after considering 

5 the reoommendations of the Federal Judicial Oenter, the 

6 United States attorney, and attorneys experienced in the de­

7 fense of criminal cases in Ithe district, and shall be filed with 

8 the Administrative Office of the United St.a:tes Courts. Each 

9 such plan shall include a description of the procedural tech­

10 niques, innovations, systems, and other methods by which the 

11 district court has expedited or intends to expedite the trial or 

12 other disposition Qf crimirutl cases. The plan shall make 

13 special provision for the speedy trial of cases at places of 

14 holding court where there is no judge continuously resident. 

15 " (b) In the event a district court is unable 'because 

16 of limi,ta,tions of manpower -or resources to implement its 

J 7 plan for the trial or other disposition ()f criminal cases as 

18 provided in section 3163 (b), its plan shall, with the ap­

19 proval 'Of the judicial oouncil of ItJhe circuit, be submitted 

21) to the Judi-cil81 Conference of ,the United States, with a copy 

21 to the Attorney General, and shall request an extension of 

22 the effective date spc('ificd in seeti(}ll :3163 (b). In addition 

23 to the infonna,tion required under subsection (a) of Ithis seo­

24 ,tion, each such pl'lln in ,which an extension is requested shall 

25 spcdfy the neCCSC'lary authorizations and appropriations for 
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additional judges, prosecutors, probation officers, full~time 

defense oounsel, supporting personnel, and other resources 

wivhout which full compliance whh seJ()tion 3163 (b) cannot 

be achieved. 

" (c) On or before fiftecn months from the effective date 

of this chapter, the Judicial Cunference shall determine 

whether and to what extent section 3163 (b) is to be ex­

tended as to each district. 

" (d) Within eighteC'Il months after such effective date, 

the J udieial Conference shall submit a report to Congres.s 

detailing the district plans submitted to it under subsections 

(a) and (b) of this section, the action taken by the Judicial 

Conference under subsection (c) uf this section, and the 

legislative proposals and appropriations necessary to achieve 

compliance with the time limitations providod in section 

3161. 

" (e) In the event that a district court with respect to 

which section 3163 (b) has become effcctive is subsequently 

unable to meet the time limitations prescribed by section 

3161, the chief judge of such district may seek and the 

Judicial Conference may grant suspension of suoh limita­

tions as provided in subsection (b) of this section.". 
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93n CONGRESS 
1ST SESSION S.754 


IN THE SENATE OF THE UNITED STATES 

FEBRUARY 5, 1973 

Mr. ERVIN (for himself, Mr. BAYH, Mr. BEALL, Mr. BENNETI', Mr. BENTSEN, 
Mr. BIBLE, Mr. BROOKE, Mr. BURDICK, Mr. CANNON, Mr. CASE, Mr. CHILES, 
Mr. CHURCH, Mr. CRANSTON, Mr. EAGLETON, Mr. FONG, Mr. GURNEY, Mr. 
HART, Mr. HATFIELD, Mr. HOLLINGS, Mr. HUGHES, Mr. HUMPHREY, Mr. 
INOUYE, Mr. JACKSON, Mr. JAVITS, Mr. KENh>lDY, Mr. MCCLELLAN, 
Mr. MCGEE, Mr. MCGOVERN, Mr. McINTYRE, Mr. MAGNUSON, Mr. MATHIAS, 
Mr. MONDALE, Mr. Moss, Mr. MUSKlE, Mr. NELSON, Mr. PACKWOOD, Mr. 
PASTORE, Mr. PELL, Mr. PERCY, Mr. RANooLl'H, Mr. ROTH, Mr. STEYENS, 
Mr. STEVENSON, Mr. TALMADGE, Mr. THURMOND, Mr. TuNNEY, and Mr. 
WILLIAMS) introduced the following bill; which was read twice and 
referred to the Committee on the Judiciary 

A BILL 
To give effect to the sixth amendment right to a speedy trial for 

persons charged with criminal offenses and to reduce the 

danger of recidivism by strengthening the supervision over 

persons released pending trial, and for other purposes. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of America in Congress assembled, 


3 That this Act may be cited as the "Speedy Trial Act of 


4 1973". 


5 TITLE I-SPEEDY TRIALS 


6 SOO. 101. Title 18, United States Code, is amended by 


7 adding immediately after chapter 207 a new chapter 208, 


8 as follows: 


II-O 
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1 
 "CHAPTER 208.-SPEEDY TRIALS 

"Sec. 
")1161. Time limits and exclusions. 
";jl(j~. Sllllctions. 
"alll3. ]<~ffective dates. 
"31M. Interim limits. 
"a165. District plans. 
";1l66. Definitions. 
";\Hl7. Hixth 1l1lwndl1lCIlt rights. 

2 "§ 3161. Time limits and exclusions 

3 "(a) In any case involving a defendant charged with 

4 an offense, the a.ppropriate judicial officer, at the earliest 

5 praoticable time, shall, after (',onsultation with the counsel 

6 for the defendant and the attorney for the Government, set 

7 a day certain for trial. 

8 " (b) 'rhe trial of a defendant charged with an offense 

9 shall be commenced liS follows: 

10 " (1) (A) Within sixty days from the date the 

11 defendant is arrested or served with a summons, except 

12 that if the prosecution is initiated by filing an in for­

13 mation or indietment prior to arrest or summons (and 

14 mllde public) then within sixty days from the date of 

15 such filing; 

16 " (B) N otwithstauding the provisions of subclnuse 

17 (A) of this clause, for the first twelve-calendar-month 

18 period following the effective date of this chapter as Hct 

19 forth in section 3163 of this chapter, the time limits 

20 imposed by such subclause (A) shall be one hundred 
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1 and eighty days, and for the second snch twelve-month 

2 period, snch time limits shall be one hundred and twenty 

3 duys_ 

4 " (2) If the indictment or illformation is dismissed 

;) upon motion of the dcfendaut for reasons other thall 

(j thosc pro"idcd ill section 3162 (a) and then-nftel- the 

7 defendallt is charged with the samc offense or all offmlse 

8 based on the same conduct or arising from the fmme 

9 criminal episode, within Rixty days from the date the 

10 defendnnt is arrcsted or sen'cd with a summons with 

11 respect to snch dun-ge, except thnt if the proseeutioll 

J2 is initiated hy filing all iuforrnntion or indictuwlIt pl'ior 

13 to arrest or summons (and made puhlic), thrl\ "'ithill 

14 sixty days from the date of such filing; or 

15 " (3) If the defendHuf is to be tried agnin following 

1G a declaration by the trial judge of It mistrinl or follow­

17 iug an order of such judge for n uew trial, within :-:ixty 

18 days from the date the action oceusioning the retrial 

19 becomes finnl. If the defendant is to be tried aglliu fol­

20 lowing an appeal or II collateral attack, within sixty day:,; 

21 from the date the action occasioning the l'etl'inl become;; 

22 final, except that the court retrying the rase mny ext('ll(l 

23 the period for retrial not to exceed one hundred and 

24 eighty days from the date the aotion occasioning the 

25 l'l,tl'i.ll 11('C()llleK finnl ir ll11availahility of \\'ihl(,~~(,i4 or 
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1 other factors resulting from passage of time shall make 

2 trial within sixty days impractical. 

3 " (e) The following periods of delay shnll be cxclndl'd 

4 in compllling the t.imc witlJill which ,the trial of nlly RlICh 

offense must commence: 

6 " (1) (A) Any period of deIny reslllting from other 

7 proceedings cOllcerning the defendant, including In.t not 

8 limited to­

9 "(i) delny resulting from any examination Ilud 

hem'ing on competency; 

11 "(ii) delay rm;nlting from au exnminntioll of the 

12 defendant pm'l'iUlHlt to section 2902 of title 28, United 

13 States Code; 

14 "(iii) delay resulting from trinls with respect to 

other clln I'ges against the defendant; 

16 " (iv) delay resultillg from interlocutory appeals; 

17 and 

18 " (v) delay resulting from hearings on pretrial mo­

19 tions, 

"(B) With respeet to any delay referred to in cl,IIlRC 

21 (1) (A) of this subsection, only such court days as arc 

22 actually conRumed in connection with any pretrial motion 

2:3 or other hCIlt'iIlg', eXllmillatioll, PI'P,;cutntioJl of flll iutN­

24 loclltnl'Y oppelll, or II trial with rl'SPP('!, to allother dllll'g'C' 

~hnll lie l·xdndl'd. /lm1 ill 110 Cyt'llt xlmn al1~' l)(,l'iod of 
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11I'ln.\' \\'hi('h (lI'I'UI'S ",hill' ally of tht' Hful'I.llllOlltiOllPd 1111l1­

2 h'l's Hilde)' dall~e (I) (.\) are HildeI' lHh-il4l'IlWIlI or lin' 


a a wail iug' dl'ei~ioll hI' so l'x(·lmkd. 


4 .. (:1) 1\ lly period of delay dnring whirh proseclItioll 


;) is ddt'Hed by 1hc attorJH'y for tho Government pursnant to 


G writtm agrcelllt'llt with the defendant, with the a.pprovlll 


7 of the ('ourt, for the pnrpose of allowing the d('felHlallt to 


8 denwllstrate his good condu(·t. 


!) "(3) (A) Any period of delay resnltillg from the ab­

10 ;;('I)('e or ulla \'nilability of the defendant. 

n "(B) For pnrposes of subclause (A) of this elan~e, 

12 n defell(\ant shall be considered absent when his whe)'eabonts 

] a nre unknown and, in addition, he is attempting to avoid 

14 apprehension or prosecution or his wherenbouts cannot be 

13 determined by due diligence. For purposes of such subclallse, 

16 a defendant shall be considered unavailable WhelleYCr hi~ 

17 wlwrea\JOuts are known but his presence for trial cannot lw 

18 o\)taincd by dne diligence or he resists being returned for 

19 trilll. 

20 " (4) AllY period of delay resulting from the fact that the 

21 (h,fendnnt is incompetellt to stand triaL 

22 " (5) Any period of dellty resulting from the treatment 

23 of the defendant pU1'8Uant to section 2902 of title 28, United 

2-! States Code. 

25 " ( 6) If the information or indictment is dismissed npon 
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1 lllotion of ,the attorney for the Government and thereafter It 

2 charge is filed against the defendunt for the same offense or 

3 any offense required to be joined with that offense, any 

4 period of delay from the date the charge was dismissed to the 

5 date the time limitation would commence to run as to the 

subsequent charge had there been no previous charge. 

7 "(7) A reasonable period of delay when the defendant 

8 is joined for trial with a. codefendant as to whom the time for 

9 tl'illl has not ruIl and no motion for 8evernllce has beell 

10 gnmtcd. 

11 " (8) Any period of delay resulting from a continuance 

12 granted by any judge on his own motion or at the request 

13 of the defendant or his counselor at the request of the at­

14 torney for the Government, if the judge granted such COll­

15 tinuance on the basis of his findings that the ends of justice 

16 and the best interest of the public as well as the defendant 

17 would be served thereby. No such period of delay resulting 

18 from a continuance granted by the court in accordance with 

19 this paragl'llph shall be excludable under this subsection un­

20 lc~s the court sets forth, in the record of the case, either oral­

21 ly or in writing, its reasons for finding thnt the ends of justice 

22 and the best interest of the public and the defendant were 

23 served by the granting of such continuance. 


2! 
 "(tl) If trial did not commcnee within the time liltli­

::m 
tnt ion speeified in Rection :3 HH hecallse the drfendalJt had 
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1 cutered 11 plclI of guilty or 11010 coutl'luJel'C slIhKecl'wully 

2 witlulmwll 10 nuy \lI" all dllll'gt'~ iu !lU hulidull'ul 01' iu­

3 fOl'lulltiou, fhe ddeudaul ~hl\lI he dt'cmcd lIn-nigued ou tlte 

4 iuful'llllltiull 01' imlidllll'llt with l't,,,Pl'I't to ull dlarge;; there­

6 iu l'lllltniued withiu the lllelluiug of f;cdioll HWl, 011 the 

6 day the orUt'l' pel'luitl illg withdru wal of thc plea of guilty 

7 be(,oll1c~ filiaL" 

8 "§ 3162. Sanctions 

H "(a) If a defclldllllt is not I.ll'Imght to trial as requil'('(l 

10 by section 31<31, the information or indictment shllll he 

11 dislllis!'!l'd Oil motiou of the defeudaut. The ddt'HdltHt shu11 

12 haye the bnrdcn of pl'Oof of f;nppol'tiug snch motion except 

1::; thnt Ihe OO\'(:rImwut sludl ha\'e thc burdt'l1 of proof of 

14 l'stnlJlisiIiug auy cxclu!lioll of time uuder subpumgraph ;3161 

16 (t:) (3). Su('h dil:illli~:>ul shun forever bar prosccutiou for 

16 the offellse charged, nny ofTens!:' bused on the same condnct 

17 or arising from the sallle criminal episode, and any other 

18 offense required to be joined with the offense. Failure of 

19 the th'felldllut to 1II0\'e for di;;l1lisSIII prior to trial or eutry 

:.!O of a plea of guilty or Holo toutcudere sholl constitute fl, 

:.!1 wlIin'}' of the right to di~lllis8111 uudl'r this section. 

22 " (b) In any case in which eounsel for the defendant 

23 or the attorney for the government (1) knowingly allows 

24 a date cf'liaill for trial to be set without disclosing the 

25 fact that n necessllly witnel's would he n:1availahle for trial 
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1 011 1'1(('h 111Itl'; (:!) fill's II llIotioll solely for the purpm,e of 

2 delay ",hi(,1t he kuows is totally frivolous !lnd without IIIl'l'it; 

:3 p) 1lI1lkes a stlltelllcilt for the purpol>e of obtaining a ('011­

4 tillUlIlH'C whil.h he knows to Ill' false and which is lIlaterial 

;) tH the gruuting of II continualice ; or (4) otherwise willfully 

ti fnil:; to proceed to trinl on the dnte set for trial without 

7 justificatillll consistent with seeti{)ll 3161 of this chapter, 

8 the COIll't may punish any C()unsel or ottorney, os the C!lSl' 

9 lIIay be, HI'; follows: 

10 " (A) ill the case of an appointed lh'fenHe cOllllSel, 

11 by redncing Ithe amount of eompen:;;!ltioll that otherwist, 

12 would have heen paid to such counsel pursllant to sec­

13 tion 300GA of this title in an amount not to exceed 

14 25 per centum thereof; 

15 " (B) in the case of It counsel retained in connectiofl 

Hl with the defense of a defendant, by imp08ing on sueh 

17 counsel a fine of not to exceed 25 per centum 

18 IIf the compensation to which he is entitled in connec­

19 tion with his dcfew;e of Sill'll defendant; 

20 " (C) by imposing Oil any attorney for the Gov­

21 ernmellt 11 fine of not to exceed $250; 

22 "(D) by denying :my sneh counselor attorney for 

23 the Government the right to practice before ,the court 

24 eonsiucring such ('lise for a period of not to exceed ninely 

days; or 

302 



5 

10 

15 

20 

25 

1972 Senate Subcommittee Bill 

9 


1 "(I~) hy filillg' 11 report with 1111 appropl'iah' dis­

2 ('iplillaI'Y (·ollllltiu(·(·. 


3 The HntllOrity to pnlli~1l l'ro\'idrcl for 11.'" thiR' slIhs(·etioll shull 


4 be in addition to allY olbc'l" aUlhority or pOWN' llyuiIaLle 


to 8'l1ch court. 


6 "(c) The ('0111'1 ~hnll follow Unl!' 42 of the l~('({ernl 


7 Rulei' of ('l'iulilllll I'roc('dnn' in punishing nlly eOllllsr] or 


8 ntto1'llcy for tll(' Govt'I'I1111cnt pl\l':'\llll11t to this. sr!'!ioll. 


9 "§ 3163. Effective dates 


"The time limitation in section 3161­

11 " (1) "hall npply to all offenscs dlllrged 111 infor­

12 mlltiollR or illdictments fi]('d Oil or niter the dote of 

1:3 expiratioll of the twel\'e-culcndar-month period follow­

14 ing the dnte of the eUllctment of the Speedy Trial Act 

of 1973; and 

16 " (2) shall commence to mn on such datc of ex­

17 piration liS to IIIl offenses chtlrg('d in informations OJ: 

18 indictments filed prior to thHt date. 

19 "§ 3164. Interim limits 

"(u) Duling lin interim period commencing llinety duys 

21 following the dnte of tho ellnctment of the Speody Tritl} Act 

22 of 1973 and ending on the date immediately preceding the 

23 dute on which the time limits provided for under section 

24 3161 (b) (1) (A) of tllis ehllptN' heeome effective, pnch dis­

trict 	(lind the Slll)erior Court fur the DiRtrict of Columbia) 

S.754-2 
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1 shull plnee illto operation all interim plnn to nssllre priority 

2 ill the trial '\I" other di~pn~itioll of ea:-lt~:-l involvillg­

3 " (1) detained per~ons whn are beiug held in dc­

4 tcntiou ~olcly hecnns{) tlll'Y nrc awaiting trial. and 

" (2) relen~ed Pl'I'StlllS who are nwaiting. trial and 

6 have been designated hy the a:ttooiley for the Govem­

7 ment as being of high risk. 

8 " (b) Dnrillg the period sneh plan is in effect, the trial 

9 of any person who fnlls within subparngroph (a) (1) or 

(n) (2) of this section shall commence no later than ninel y 

11 days following the beginuiug of sueh continnolls detention 

12 or designation of high risk by the attorney for the Govern­

1::; mont. The trilll of IIny perSOll so dctnined or designated as 

14 being of high risk on or before the first day of the interim 

period shall commence no later thnn ninety days following 

16 the first day of the interim period. 

17 "(c) Failure to commence trial of a detainee as speci­

18 fied in snhsection (b), through no fault of the accused or 

19 his coumcl, or failure to commence trinl of It designated 

releasee ns specified in subsection (b), t.hrough no fault of 

21 the attorney for the GoYerument, shull re:;nlt in the automrutic 

22 review by the court ofthc conditions of release. No detainee, 

23 as defined ill subs(,(,tion (n), :;hnll he heM ill eustody pend­

24 iug trial after the expiration of such nillcty-day period 

required for the commenCl'lUl'lIt of his trial. A designntl'd 
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1 releasee, as defined in snh:':eeti(lll (a), who j:; fOllud hy the 

2 court to have inh'lltionnlly delay(·d the trial of his ('I\!-1(l l'hllll 

3 be suh,it'd to all (lnler of the court modifying his nonfiunu­

4 cial conditions of release under this title to insure that he 

~hHll nppl'Hr at trin I as n'(lnil'l'rl, 

() "§ 3165. District plans 

7 	 "(n) (1) Prior to the expimtion of the twelve ('[dentIa!' 

8 month period following the dllte of the enactment of the 

!) Speedy Trial Act of 1973, each United States district court, 

with the approval (If the jllllieial ('ollll!'il of the circuit, shall 

11 preltura and suhlllit to tIlt' .\dlllillistrative Office of the 

12 United States Comb; 11 plan for the trinl or other rli~pl):-;iti(ln 

13 of offenses under this chllpter (within the jnrisdidion (If 

14 s,llch eOlUt) during the period tllllt the one hnndred lIud 

twenty day trinl limitation required hy section 3161 (b) 

16 (1) (B) of this ehnpter is ill <'fleet. Prior to the expiration 

17 of the twenty-fonr cllltmdHI' month period following such 

18 dnte of enMtIllent, e<I1ch "ndl court, with the npprovnl of 

19 such coullcil, "hall prcpnre Hmi suhmit to the Administra­

tive Offiee of the r lIitpd Rtate!' Courts aplnn for the trinl 

~1 or other di!'positioll of offen>ll'i'< nnder this ehapter (within 

22 tlu' jnri:;;dietioll of I'Il('h I'omt) on nnd after tho l'xpimtillll 

2:1 of the thirty-six ralpmlnr lIIouth p('\'iod following: tlw date 

2·1 	 of the enMtment of the Speedy Trial Act of 1973. 

"(2) Elich SIH'h plan shill! he formninted after eonsultn­
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1 tion with. nud nft('r ('on:-;idering tile recommendations of, 

2 the Fed('l'nl ,Judidnl e(mtpl', the Uuited StMes IlHomey, 

3 I1lld attu1'Ilt')''' ('xpt'ricl1('ed ill tlte defense of ('rillJinal CIlSCS 

4 in the di!'ltrit't, iueiudillg the Fpderal Public Defender, if ally. 

5 Such plnn ~ha]] include nIl snch recommendations and shun 

6 fmilwl' indll!1e iI dt'!'lCriptiou of the procedural techniqncs, 

7 inllovlltjUII~, s),1>iems, and otber methods by which ·thc dis­

S frid conrt hns expedited or intends to expedite the trinl 

9 or utiler di,;pusition of criminal cases, The plan shall make 

10 special provision for the speedy trilll of eases at places of 

11 holding ('Oll!'t where there is no judge continuously resident. 

12 The di:-;trid ('Olll't lIlay modify such phm at allY time with 

13 the appnl\'lll of the judicial council of the circuit and shall 

14 modify tht' plun when direct(~d hy sueh council. The district 

13 court shnll notify the Administrative Office of the United 

w States Court of any Illodificntion of sneh plan. 

17 " (II) (1) Prior to the expirlltion of the twelve calendar 

IH month period following the date of the enactment of the 

19 Speedy Trial Act of 1973, the chief judge for the Superior 

~() Conrt. of the Distl-iet of Columbia, with the approval of the 

~1 Joint Conlluitt{'c Oil ,Tndicial Administration in the Di~tl'i("t 

~:! of (loJlllllhin, slwll pmpllre lind ,:uhmit to the Admiuistmtive 

:!:, Olli(·t~ of the Unitt-a Stutes Courts II plan for the trilll 01" 

:!-l othel' di!lpoRition of offenses nnder thiR chapter within the 

~;) jurisdietion of the Rnpclior Court during the Ilt'riod that the 
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lone IUllIdred and twcnty day triltl linutntioll required lIy 

2 ~ectioll 3161 (II) (1) (B) of thi~ clIOpter is in et'f(·ct. Prior 

3 to the expiration or the twenty-fonr enlendar mouth period 

4 following sueh datc of ellnctment, the chief judge of such 

5 comt, with the nppmvnl of RHCh .Toint Committee, shall pre­

6 paI'e and submit to the Adllliuif;tr!ltive OiTIce of the United 

7 StMes Oourts a plnn for the hin.l or other difl})osition of of­

8 fense nnder this chapter, within the jl1l'i~dietion of f;llch 

9 court, on and aftcr the expiration of the thhty-six calendar 

10 month period following the date of the enactment of the 

11 Speedy Trial Act of 1973. 

12 "(2) Such plan shall be formulated after consultation 

13 with, and nfter considering the recommendations of, the 

14 Joint Oommittee, the Oorporation Oounsel, United States 

15 attorney, the Pn'llie Defender Service !lnd attorneys experi­

16 enced in the defense of criminal cases in the District of 

17 Oolumbia, Such plan shall include all such recommenda­

18 tion!'! and shnll further include a description of the proce­

19 dural teehniqucR, innovations, systems, and other method!'! 

20 by which the distriet conrt has expedited or intends to ex­

21 pedite the trial or other disposition of criminal ('ases. The 

:~:l chief judge may modify such }lInn at nlly time with the 

:.!;: approval of the Joint Oommittee an<l shall modify the plnu 

24 when directed by such Committee. The chief judge !'!hall 
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1 notify the "\dl\lilli~tl'llti\'e Oilier of the United Rtllt('~ COl1rt:4 

2 of lIUY modification of 1'11('11 plnn. 

3 "(c) "'ithin fiftepll eulrlldar months nftpr thr dat(' of 

4 the enactment of the Speedy Trial Act of 1973, the Admin­

5 Hrative Office of the nnited State!' ConrtR, with tIl(' llpprovnl 

6 of the Judicial ConkreJl('(" "hnll f.uhmit fl rqlOrt to the 

7 00ngress detailing 111(' plallS submitted to it pl1r~nant to the 

8 fir"t sentence of seetion 3165 (a) (I) mHl 3 l/i.') (h) (1) of 

9 thig ehnptcr, im·luding any If'/.6~latiye propo~als alHl nppro­

10 priatiolls neCPRSal'y to !1chieH\ compliance with the time 

11 limit!1tions proyidt'd in ~cetioll 3161. Within tW('uty-seven 

]2 cnlendnr mouths following finch date of ennetm(,llt, the Ad­

13 minislrativl' Office of the United StMes Conrt", with such 

14 approval, slml1 submit such n report to the Congn'f;s cover­

15 ing plans "llhmitted to sueh Office pursuant to the sc('ond 

16 sentence of Reotion 3165 (a) (1) and 3165 (h) (1) of this 

]7 chapter. 

18 " (d) Ifor the pnrpm«' of carrying out the provisions 

19 of this secti()ll, there is hereby authorized to be appropriated 

20 RIH'h SlUm as COJlgl'l'SS lIlay find necessa.ry. 

21 "§ 3166. Definitions 

22 "A" nspa in this dlllp!er­

~;~ " ( ]) the tel'lll!; 'judge' 01' 'judicial offi('(\r' menn, 

:H lIules,. othl'rwise indieatt'd, any United States magis­
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1 frate, Federal district judge, or judge of the Superior 

2 Court for the District of Columbia, and 

;, "(2) tiIr term 'offense' means nny criminnl offense, 

4 othrr than a prtty offrnse (as defined in section 1 (3) 

1) of this tide) or an offense triable by court-martial, mili­

6 tary commission, provost court, or other military tri­

7 bunaI, which ii'i in violation of any Act of Congi'ess and 

8 is tria hie by any court established by Act of Congress. 

9 "§ 3167. Sixth amendment rights 

10 "?\o provisioll of this title shall he interpreted as a hal' 

11 to any elaim of £leuinl of ~peedy trial as l"tl·quiredhy nlUclld­

12 ment VI of the Con~titntion". 
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93D CONGRESS 
2D SESSION S.754 

IN THB HOUSE OF REPRESENTATIVES 

JULY 29,1974 


Referred to the Committee on the Judiciary 


AN ACT 
To give effect to the sixth amendment right to a speedy trial for 

persons charged with criminal offenses and to reduce the 

danger of recidivism by strengthening the supervision over 

persons released pending trial, and for other purposes. 

1 Be it enacted by the Senate and House of Representa· 


2 tives of the United States of America in Congress assembled, 


.3 That this Act may be cited as the "Speedy Trial Aot of 


4 1974". 


5 TITLE I-SPEEDY TRIAL 


6 SEC. 101. Title 18, United States Oode, is amended by 


7 adding immediately after chapter 207 a new chapter 208, 


8 88 follows: 


I 
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1 "CHAPTER 208.-SPEEDY TRIAL 

"Sec. 
"3161. Time limits and exclusions. 
"3162. Sanctions. 
"3163. Effective dates. 
"3164. Interim limits. 
"3165. Planning process. 
"3166. District plans-generally. 
":1167. District plans-contents. 
"31G8. Speedy trial reports. 
"31()9. Pilot districts. 
":n70. Definitions. 
H:n71. Sixth amendment rights. 

2 "§ 3161. Time limits and exclusions 

~~ " (a) In any case involving a defendant charged with 

4 an offense, the appropriate judicial officer, at the earliest 

5 practicable time, shall, after consultation with the counsel 

6 for the defendant and the attorney for the Government, set 

7 a day certain for trial. 

g " (b) Any information or indictment charging an indi­

9 vidual with the commission of an offense shall oe filed withill 

10 thirty days from the date on which such individual ,,,as 

11 arrested or served with a summons in connection with such 

1:2 charges. 

1:3 " (c) The trial of a defendant charged in un information 

1 ~ or indictment with the commission of an offense shall be 

15 commenced within sixty days from the date on which the 

16 information or indictment containing such charge is filed 

17 (and made public). 

1~ "(d) If any indictment or information is dismissed upon 

1(' motion of the defendant, or any chargo contnincd in a 
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1 complaint filed against an individual is dismissed or other­

2 wise dropped, for reasons other than those provided in sec­

3 tion 3162 (a) and thereafter a complaint is filed against 

4 such defendant or individual charging him with the same 

5 offense or an offense based on the same conduct or arising 

(} from the same criminal episode, or an information or indict­

7 ment is filed charging such defendant with the same offense 

8 or an offense based on the same conduct or arising from the 

9 same criminal episode, the provisions of subsections (b) and 

10 (c) of this section shall be applicable with respect to such 

11 subsequent complaint, indictment, or information, as the case 

12 may be. 

13 " (e) If the defendant is to be tried again following a 

14 declaration by the trial judge of a mistrial or following Ull 

1~) order of suoh judge for a new trial, within sixty days £ronl 

16 the date the aotion occasioning the retrial becomes fmal. If 

17 the defendant is to be tried again following an appeal or a 

18 collateral attack, within sixty days from the date the action 

19 occasioning the retrial becomes final, except that the cQurt 

20 retrying the case may extend the period for retrial not to 

21 exceed one hundred and eighty days from the date the action 

22 occasioning the retrial becomes final if unavailability of 

23 witnesses or other factors resulting from passage of time 

24 shall make trial within sixty days impractical. 

25 "(f) Notwithstanding the provigiolls of subsection (b) 
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of this section, for the first twelve-calendar-month period fol­

lowing the effective date of this section as set forth in section 

3163 (b) of this chapter the time limit imposed by subsection 

(b) of this section shall be sixty days, and for the second and 

third such twelve-month periods such time limit shall be forty-

five days. 

" (g) Notwithstanding the provisions of subsection (c) 

of this section, for the first twelve-calendar-month period 

following the effective date of this section as set forth in sec­

tion 3163 (c) of this chapter, the time limit imposed 'by sub­

section (c) of this section shall be one hundred and eighty 

days, and for the second and third such twelve-month periods 

such time limit shall he one hundred and twenty days. 

"(h) The following periods of delay shall be excluded 

in computing the time within which an information or an 

indictment must be filed, or in computing the time within 

which the trial of any such offense must commence: 

" (1) Any period of delay resulting from other pro­

ceedings concerning the defendant, including but not limited 

to­

" (i) delay resulting from any examination and 

hearing on competenoy; 

"(ii) delay resulting from an examination of the 

defendant pursuant to seotion 2902 of title 28, United 

States Code; 
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"(ill) deJ.a.y resulting from trials with respect to 

other charges against the defendant; 

" (iv) delay resulting from interlocutory appeals; 

" (v) delay resulting from hearings on pretrial mo­

tions; 

"(vi) delay resulting from proceedings under Rule 

20 of the Federal Rules of Criminal Procedure; and 

"(vii) delay reasonably attributable to any period 

during which any proceeding concerning the defendant 

is actually under advisement. 

" (2) Any period of delay during which prosecution 

is deferred by the attorney for the Government pursuant to 

wri>flten agreement with the defendant, with the approval 

of the court, ror the purpose of allowing the defendant to 

demonstrate his good conduct. 

"(3) (A) Any period of delay resulting from the ab­

sence or unavailability of the defendant or an essential 

witness. 

"(B) For purposes of subclause (A) of this clause, 

a defendant or an essential witness shall be considered absent 

when his whereabouts are unknown and, in addition, he is 

attempting to avoid apprehension or prosecution or his 

where81bouts oannot be determined by due diligence. For 

purposes of such subclause, a defendant or an essential wit­

ness shall be considered unavailable whenever his where­
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abouts are known but his presence for trial cannot be ob­

2 tained by due diligence or he resists being returned for 

3 trial. 

4 "(4) Any period ()f delay resulting from the fact that the 

5 defendant is inoompetent to Btand trial. 

6 " (5) Any period of delay resulting from the treatment 

7 of the defendant pursuant to section 2902 of title 28, United 

!; StaJtes Code. 

9 "(6) If the information or indictment is dismissed upon 

10 motion of the attorney for the Government and thereafter a 

11 charge is filed against the defendant for the same offense, or 

12 any offense required to be joined with that offense, any 

1::; period of delay from the date the charge was dismissed to the 

11 date the time limitation would commence to run as to the 

]5 subsequent charge had there been no previous charge. 

I~ "(7) A reasonable period of delay when the defendant 

17 is joined for trial with a codefendant as to whom the time for 

18 trial has not run and no motion for severanQe has been 

1;) granted 

20 "(8) (A) Any period of delay resulting from a continu­

21 ance granted by any judge on his own motion or at the re­

22 quest of the defendant or his c{)UDsel or at the request of the 

23 attorney for the Government, if the judge granted such con­

24 tinuance on the basis of his findings that the ends of justice 

25 served by taking such action outweigh the best interest 
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1 of the public and the defendant in a speedy trial. No such 

2 period of delay resulting from a continuance granted by the 

3 court in accordance ,vith this paragraph shall be excludable 

4 under this subsection unless the court sets forth, in the record 

5 of the case, either orally or in writing, its reasons for finding 

6 that the ends of justice sHyed by the gnlnting of such con­

7 tinllance outweigh the best interest of the public and the 

8 defendant in a speedy triaL 

9 " (B) The factors, among others, which a judge shall 

10 consider in determining whether to grant a continuance un­

11 der subparagraph (A) of this paragraph in any case are as 

12 follows: 

13 " (i) whether the failure to grant such a continuance 

1-1 in the proceeding would be likely to make a continuation 

15 of such proceeding impossible, or result in a miscarriage 

1G of justice; 

] 7 " (ii) whether the case taken as a whole is so un­

18 usual and so complex, due to the number of defendants 

19 or the nature of the prosecution or otherwisc, that it is 

?:) unreasonable to expect adequate preparation within the 

21 periods of time established by this section; or 

22 "(iii) whether delay after the grand-jury proceed­

23 ings have commenced, in a case where arrest precedes 

U indictment, is caused by the unusual complexity of the 

25 factual determination to be made by the grand jury or 
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by events beyond the control of the court or the Govern­

ment. 

"(i) If trial did not commence within the time limita­

tion specified in section 3161 because the defendant had 

entered a plea of guilty or nolo contendere subsequently with­

drawn to any or all charges in an indictment or information, 

the defendant shall be deemed indicted with respect to all 

charges therein contained within the meaning of section 

3161, on the day the order permitting witbO.rawal of the plea 

of guilty becomes final. 

"§ 3162. Sanctions 

" (a) (1) If, in the case of any individual against 

whom a complaint is filed charging such individual with an 

offense, no indictment or information is filed as required by 

section 3161 (b) of this chapter, such charge against that 

individual contained in such complaint shall be dismissed 

or otherwise dropped. The dismissing or dropping of such 

charge shall not bar a subsequ~nt prosecution. 

" (2) If a defendant is not brought to trial as required 

by section 3161 (c), the information or indictment shall be 

dismissed on motion of the defendant. The defendant shall 

have the burden of proof of supporting such motion but the 

Government shall have the burden of going forward with 

the evidence in connection with any exclusion of time under 

subparagraph 3161 (h) (3). Such dismissal shall not bar a 
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sllb~('quent prosecution. "Failure of the defendant to move 

~ for dismissal prior to trial or entry of a plea of guilty or nolo 

:{ contendere shall constitute u waiver of the right to dismissal 

undcr this section. 

fj " (b) After a di~l1lis~al pursnant to Stlhsection (a) (1) or 

G (a) (2) a prosecution can be reinstituted for the offense 

7 charged, any offense based on the same conduct or arising 

8 from the same criminal episode, and any other offense re­

9 quired to be joined with the offense. Such prosecution can 

HI only be reinstituted if the court in which the original action 

11 was pending finds that the attorney for the government has 

12 presented compelling cvidenre that the delay was caused 

1~~ by exceptional circnm"tances which the government and the 

14 court could not haye foreseen or avoided. Exceptional eir­

15 GllIllstances shall not mean general congestion of the court's 

]6 docket, lack of diligent prepurution or failure to obtain 


17 available witnesses. 


18 "(c) Notwithstanding the provisions of subsection (b) 


19 of this section, for the first and seeond twelye-calendar month 


20 periods following the effective date of this section as set forth 


21 in section 316;) (e) of tbis chapter, a pr08ccntion can be rl:'in­

22 stituted subsequent to dismissal maae pursuant to section 


23 3163 (a) without the requirement of a finding of exeep· 


24 tional circumstances. 
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] " (d) In tiny case in which connsel for the defendan t 


2 or the attorney for the government (1) knowingly allows 


3 a date certain for trial to be set without disclosing the 


4 fnct that a necesstlry witncss would be unavnilable for trial 


on such date; (2) files a. motion solely for the purpose of 


6 delay which he knows is totally frivolous and without merit; 


7 (3) makes a statement for the purpose of obtaining a con­

8 tinuance which he knows to be false and which is material 


9 to the granting of a continuance; or (4) otherwise willfully 


fails to proceed to tri:a1 on the date set for trial without 

11 justification consistent with section 3161 of this chapter, 

12 the court may punish any counselor attorney, as the case 

13 may be, as follows: 

11 " (A) in the case of an appointed defense counsel, 

by reducing the amount of compensation that otherwise 

16 would have been paid to such counsel pursuant to sec­

17 tion 3006A of this title in an amount not to exceed 

18 25 per centum thereof; 

19 "(B) in the case of a counsel retained in connection 

with the defense of a defendant, by imposing on such 

21 counsel a fine of not t.o exceed 25 per centum 

22 of the compensation to which he is entitled in connec­

23 tion with his defense of such defendant; 

24 "(0) by imposing on any attorney for t.he Gov­

ernment a fine of not to exceed $250; 
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1 "(D) by denying any such counselor attorney for 

2 the Govemmentthe right to practice before the court 

8 considering such case for a period of not to exceed ninety 

4 days; or 

:3 "(E) by filing a report with an appropriate dis­

(j ciplinary committee. 

7 The authority to punish provided for by this subsection shall 

8 be in addition to any other authority or power available 

9 to such court. 

10 "(e) The court shall follow Rule 42 of the Federal 

11 Rules of Criminal Procedure in punishing any counselor 

12 attorney for the Government pursuant to this section. 

13 "13163. Effeetive dates 

14 "(a) The time limitation III section 3161 (b) of this 

15 chapter­

16 " (1) shall apply to all individuals who are arrested 

17 or served with a summons on or after the date of expira­

18 tion of the twelve-calendar-month period following the 

19 date of the enactment of the Speedy Trial Act of 1974; 

20 and 

21 "(2) shall commence to run on such date of expira­

22 tion to all individuals who are arrested 01' sCl"ved with It 

28 summons Ilrior to the date of expiration of such twelve­

24 calendar-month period, in connection with the commis­

23 sion of an ofJense, and with respect to which ofJense DO 
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1 information or indictmrnt has heen filed prior to such 

2 <late of expiration. 

:J "(h) The time limitation III section 3161 (c) of this 

4- ehaptcr­

5 " (I) shall apply to all offenses charged in informa­

(i tions or indictments filed on or after the date of expira­

7 tion of the twelve-calendar-month period following the 

8 dute of the t'naciment of the Specdy Trial Act of 1974-; 

!J and 

J0 " (2) shall commrnce to run on sueh date of expi­

11 ration as to all oITcllses charged in informations or indict­

12 ments filed prior to that date. 

13 "(c) Section 3162 of this chapter shall become effective 

14 after the date of expiration of the fourth hn~lve-ealendar­

] 5 month period following the enactment of the Speedy Trial 

16 Ad of 1974. 

17 "§ 3164. Interim limits 

18 " (a) During an interim period commencing ninety days 

19 following the date of the enactment of the Speedy Trial Act 

20 of 1974 and ending on the date immediately preceding tlw 

21 date on which the time limits provided for under section 

22 3161 (b) and section 3161 (c) of this chapter become effec­

23 tin', l'ach (listrict (and the Superior Court for the District 

24 of Columbia) shall plaee into operation an interim plan to 
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1 assure priority Jll the trial or other disposition of cases 

2 inyolving­

3 " (1) detained persons who are being held in de­

4 tention solely because they are awaiting trial, and 

" (2) released persons who are awaiting trial and 

6 have been designated by the attorney for the Govern~ 

7 ment as being of high risk. 

8 " (b) During the period such plan is in effect, the trial 

9 of any person who falls within subparagraph (a) (1) or 

(a) (2) of this section shall commence no later than ninety 

11 days following the beginning of such continuous detention 

12 or designation of high risk by the attorney for the Govern­

13 ment. The trial of any person so detained or designated as 

H being of high risk on or before the first day of the interim 

period shall commence no later than ninety days following 

16 the first day of the interim period. 

17 " (c) Failure to commence trial of a detainee as speci­

18 fied in subsection (b), through no fault of the accused or 

19 his counsel, or failure to commence trial of a designated 

releasee as specified in subsection (b), through no fault of 

21 the attornry for the Government, shall result in the automatic 

22 review by the conrt of the conditions of release. No detainee, 

23 as defined in subsection (a), shall be held in custody pend­

24 ing trial after the expiration of such ninety-day period 

required for the commencement of his trial. A designated 
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releasee, as defined in subsection (a), who is found by the 

court to have intentionally delayed the trial of his case shall 

be subject to an order of the court modifying his nonfinan­

cial conditions of release under this title to insure that he 

shall appear at trial as required. 

"§ 3165. Planning process 

" (a) Within sixty days of enactment of this Act, each 

United States district court and the Superior Court for the 

District of Columbia shall convene a planning group con­

sisting at minimum of the Chief Judge, the Unitcd States 

Attorney, the Federal Public Defender, if any, a private 

attorney experienced in the defense of criminal cases in the 

district, the Chief United States l>robation Officer for the 

district, and a person skilled in criminal justice research and 

planning to act as reporter for the group. The group shall be 

responsible for the initial formulation of all district plans and 

of the reports required by the Act. 

" (b) The planning and implementation process shall 

seek to accelerate the disposition of criminal cases in the 

district consistent with the time standards of the Act Ilnd the 

objectives of effective law enforcement, fairness to accused 

persons, efficient judicial administration, and increased knowl­

edge concerning the proper functioniug of the criminal law. 

The proccss shall seek to avoid underenforcement, overen­

forccmcnt and discriminatory enforcement of the law, prej­
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udice to the prompt dispol'ition of civil litigation, and undue 

2 pressure as well as undue delay in the trial of criminal cases. 

3 " (c) The planning group shall address itself to the need 

4 for refonns in the criminal justice system, including but not 

limited to changes in the grand jury system, the finality of 

6 criminal judgments, habeas corpus and collateral attacks, pre­

7 trial diversion, pretrial detention, excessive reaell of Federal 

8 criminal law, simplification and improvement of pretrial and 

9 sentencing procedures, and appellate delay. 

" (d) The planning group shall suhmit recommeudations 

11 to the District Court for each of the District plans it nlllst 

12 adopt pursuant to section 3166. 

13 "§ 3166. District plans-generally . 
14 "(a) (l) I)rior to the expiration of the twelve-calendnr­

month period following the date of the enactment of the 

16 Speedy Trial Act of 1974, each rllited States district court, 

n with the approyal of the judicial council of the circuit, shall 

18 prepare and submit to the Administratiye Office of the 

19 United States Courts a plan for the trial or other disposition 

of offenses nnder this chflpter (within the jurisdiction of 

21 snch court) during the second and third twelve-calendar­

22 llWllth P<'riolts following the effective du te of section 31 G 1 

23 (b) and section 3161 (c). Prior to the cxpil'fltion of the 

24 thirty-six calendar month period following such date of 

enactment, each such court, with the approv<ll of ~uch coun­
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1 ciI, shall prepare and submit to the Administrative Office 

2 of the ljnited States Courts a plan for the trial or other dis­

3 position of offenses under this chaptcr (within the jurisdic­

4 tion of such court) during the fourth and fifth twelve-calen­

dar-month periods following the effective date of section 

6 3161 (b) find section 3161 (c). Prior to the expiration of 

7 the sixty-calendar-month period following such date of en­

S adment, each such court, with the approval of such council, 

9 shall prepare and submit to the Administrative Office of 

the ljnited States Courts a plan for the trial or other disposi­

11 tion of offenses under this chapter (within the jurisdiction 

12 of such court) during the sixth twelve-calendar-month 

13 period following the effective date of section 3161 (b) and 

14 section 3161(c). 

" (2) Each such plan shall be fonnulated after consulta­

16 tion with, and after considering the recommendations of, 

17 the Federal Judicial Center and the criminal justice planning 

18 group established for that district pursuant to section 3165. 

19 The district court may modify such plan at any time with 

the approval of the judicial council of the circuit and shall 

21 modify the plan when directed by such counciL The district 

22 court shall notify the Administratiye Office of the united 

23 States Courts of any modification of such plan. 

24 " (b) (1) })rior to the expiration of the twelve-calend:u­

month period following the date of the enactment of the 
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Speedy 'l'rial Act of 1974, the chief judge for the Superior 

Court of the District of Columbia, with the approval of the 

Joint Committee on Judicial Administration in the District 

(}f Columbia, shall prepare and submit to the Administrative 

Office of the United States Courts a plan for the trial or 

other disposition of offenses under this chapter within the 

jurisdiction of the Superior Court during the second and 

third twelve-calendar-month periods following the effective 

date of section 3161 (b) and section 3161 (c). Prior to the 

expiration of the thirty-six-calendar-month period following 

such date of enactment, the chief judge of such court, with 

the approval of such Joint Committee, shall prepare and 

submit to the Administrative Office of the United States 

Courts a plan for the trial or other disposition of offenses 

under this chapter, within the jurisdiction of such court, 

during the fourth and fifth twelve-calendar-month periods 

following the effective date of section 3161 (b) and section 

3161 (c). Prior to the expiration of the sixty-ealendar­

month period following such date of enactment, the chief 

judge of silch court, with the approval of such Joint Com­

mittee, shall prepare and submit to the Administrative Of­

fice of the United States Courts a plan for the trial or other 

disposition of offenses under this chapter, within the juris­

diction of such court, during the sixth twelve-calendar-month 

S.754-3 
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1 period following the effer.ti ve date of section B161 (b) and 

~ section 3161 (c). 

3 " (2) Such plan shall be formulated aiter consultation 

4 with, and after considering the recommendations of, the 

Joint Committee and the criminal justice planning group 

6 establi!'bed pursuant to seetion 3165. The chief judge may 

7 modify such plan at any time with the approval of the Joint 

8 Committee and shall modify the plan when directed by 

9 such Committee. The chief judge shall notify the Admin­

istmtive Office of the United States Courts of any modifka­

11 tion of sueh plan. 

12 " (c) Within fifteen calendar months after the date of 

13 the enactment of the Speedy Trial Act of 1974, the A.dmin­

14 istrative Office of the United States Oourts, with the approval 

of the Judicial Oonference, shall submit a report to the 

16 Oongress detailing the plans submitted to it pursuant to the 

17 first sentence of seetion 3166 (a) (1) and the first sentence 

18 of section 3166(b) (1) of this chapter, including any legis­

19 lative proposals and appropriations necessary to achieve 

compliance with the time limitations provided in section 

21 3161. Within thirty-nine calendar months following such 

22 date of enactment, the Administrative Office of the United 

23 States Oourts, with such approval, shall submit such a re­

24 port to the Congress covering plans submitted to such Office 

pursuant to the second sentenee of section 3166 (a) (1) and 

327 

http:effer.ti


5 

10 

15 

20 

25 

1974 Senate Committee Bill 

19 

] the first sentence of section 3166 (b) (1) of this chapter. 

2 Within sixty-three calendar months following such date of 

3 enactment, the Administrative Office of the United States 

4 Oourts, with such approval, shall submit such a report to 

the Oongress covering plans submitted to such Office pur­

6 suant to the third sentence of section 3166 (a) (1) and the 

7 third sentence of section 3166(b) (1) of this chapter. 

fl " (d) District plans adopted pursuant to this section 

9 shall, upon adoption, and recommendations of the district 

planning group shall, upon completion, become public docu­

11 ments. They shall be available (1) to the bar and the press 

12 in each district, (2) to the Department of Justice, (3) to 

l3 the General AccOlmting Office, ( 4) to the Judiciary Oom­

14 mittees and Appropriations Oommittees of the Senate and 

House of Representatives, and (5) at reasonable cost, to 

16 others who request them. 

17 " (e) For the purpose of carrying out the provisions 

18 of this section and section 3165, there is hereby authorized 

19 to be appropriated such sums as Oongress may find necessary. 

"§ 3167. District plan8-a)ntents 

21 "(a) Each District plan required by section 3166 shall 

22 include a description of the norms prevailing- at the time of 

23 its submission as to characteristics of criminal justice adminis­

24 tration in the district, including but not limited to: the time 

span between arrest and indictment, and indictment and trial; 
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the number of matters presented to the United States Attor­

ney for prosecution; acceptance and rejection rates of proseeu­

tions, and transfers to other distriets and to State prosecution; 

the comparative number of cases disposed of by trial and 

by plea; the rates of conviction, dismissal, acquittal, nolle 

prosequi, diversion and other types of disposition; and the 

extent of preadjudication detention and release, by numbers 

of defendants and days in custody or at liberty prior to 

disposition. 

" (b) Each plan shall include a description of the time 

limits, procedural techniques, innovations, systems and other 

methods, including the development of reliable methods for 

gathering and monitoring information and statistics, by which 

the district court, the United States Attorney, the Federal 

Public Defender, if any, and private attorneys experienced 

in the defense of criminal cases, have expedited or intend to 

expedite the trial or other disposition of criminal cases, con­

sistent with the time limits and other objectives set forth in 

section 3165 (b) and section 3165 (c). 

" ( c) Each plan shall prescribe reporting forms, pro­

cedures and time requirements, consistent with section 3168, 

for assembling information concerning (1) the incidence of 

and reasons for extensions of time beyond the statutory or 

district standards, (2) the invocation of sanctions for non­

compliance with time standards, and (3) the incidence and 
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1 length of, reasons for, and remedies for, detention prior to 

2 triaL These forms shall include the pretrial custody informa­

3 tion re(juired by Rule 46 (g) of the Federal Rules of Crimi­

4 nnl Procedure, 

5 " (d) Each plan shall further specify the rule changes, 

6 statntory amendments and appropriations needed to effectu­

7 ate further improvements in tlIe administration of justice in 

8 the district which cannot he accomplished without sueh 

9 amendments or funds, 

10 "§ 3168. Speedy trial reports 

11 " (a) Reports shall be filed for purposes defined in tll is 

12 section by­

13 " (1) eaeh prosecutor and defense attorney who 

14 seeks in an individual case an extension of time, or to 

15 avoid a sanction for noncompliance, in respect to a time 

16 limit prescrihed in the Act or in a district plan, 

17 "(2) each judge who grants or denies such a 

18 request in a case, 

IH " (3) each planning group, dish'iet court, United 

20 States Attorney, and Federal Public Defender in a dis­

21 trid, on an allllllnl hasis at the end of each t\wl\'e-cn1en­

22 dar-month period hrgilIuiug two yrars after the date of 

2:~ rllactment, and 

24 "(4) the AdJllini~tratin~ Offi('e of the rlliled Stntc~ 

:.!ri Courts, the United States Dcparlmrut of ,Tustirc, and 
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the General Accounting Office, on an unllual basis begin­

uing six months after the first reporting date referred to 

in subsection (a) (3) of this section. '1'he reports referred 

to under (1) and (2) may consist of the memoranda and 

hriefs of parties, and the written or transcribed opinions 

of judges, and shall be available to each organization 

designated in subsection (a) (3). A pJanning group or 

district court report referred to under subsection (a) (3) 

may be satisfied by a reconunendution submitted for the 

same year under section 3165 or u plan submitted for the 

same year under section 3166 find shall be transmitted to 

the judicial council of the circuit and each organization 

designated in subsection (a) (4) of this section. 

" (b) The contents of a report shall, to the extent ap­

plieuble io a person or agency designated in subsection (a) 

(1), (:3), and (3) of this section, include in individual cases 

or in cumulative profiles: 

" (1) reasons for requesting or granting an extm­

sion of statutory limits, or for invoking or failing to 

invoke an applicable sanction, 

" (2) the new timetable set, or requested to be set, 

for an extension, and the nature of the sanction, if any, 

invoked for noncompliance, 

" (3) the effect on criminal jU:'ltice administration 

of the prevl1iling tillle limits flud Sfilletiolls, iudnding 
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1 effects on prosecution, defense, the judicial function, 

2 correctiollR, costs, transfers, appeals, 

3 " (4) the identity of cases which, because of their 

4 special characteristics, deserve separate or different time 

1) limits as a matter of statutory classification, and 

6 " (5) other information pertinent to the operation 

7 and implications of the district's plnn. 

s " (c) District reports filed under subsection (a) (3) of 

9 this section shall be received, compiled and analyzed by the 

10 national agencies designated in subsection (a) (4) of this 

11 section for the purpose of distilling national summaries, and 

12 recommendations as to changes in rules, statutes, institutions, 

13 appropriations, reporting procedures, or other ingredients of 

14 the criminal process. All snch reports shall be filed with tbe 

15 Judiciary and Appropriations Committees of the Senate and 

16 the House. 

17 "§ 3169. Pilot districts 

18 "(a) 'i'herc are hereby nuthorized to be appropriated 

19 $5,000,000 to carry out the initial phases of planning and 

20 implementation of speedy trial plans under this Aet in five 

21 pilot Federal judicial districts. The funds shall remain avail­

32 ahle ulltil expended, Hnd reqnests to renew the appropriation 

23 shall receive priority if endorsed by the planning groups ill 

24 each of such districts, and their parent ngencies. 

25 " (b) The pilot districts shall be designated jointly by 
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the Chief Justice and the Attorney General on the basis of 

applications received by them from planning groups estab­

lished under section 3165. Each such application shall de­

scribe ill detail the process by which the district proposes to 

carry out the provisions of this Act. To be eligible, applica­

tions shall be submitted on or hefore one hundred and eighty 

days from the date of enactment, and the designation of pilot 

districts, and the amount of funds awarded, shall be made 

public no later than two hundred and seventy days after 

cnactment. All applications shall be public documents. 

"(c) No funds appropriated under this section may be 

expended in any pilot district except hy two-thirds vote of 

the planning group. Funds may be expended for personnel, 

facilities, and any other purpose permitted by law. Where 

an expenditure requires further action by Congress, as in the 

creation of an additional judgeship, such recommendation 

shall receive priority if endorsed by the nationai agencies 

designated in section 3166 ( d) . 

"§ 3170. Definitions 

"As used in this chapter­

" (1) the terms 'judge' or 'judicial officer' mean, 

unless otherwise indicated, any United States mflgis­

trate, Federal district judge, or judgeoI the Superior 

Court for the District of Columbia, and 

" (2) the tenn 'offense' means any criminal offense, 
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other than a petty offense (as defined in section 1 (3) 

:l of this title) or an offense triahle by court-martial, mili­

a tary commission, provost court, or other military tri­

4 bunal, which is in violation of any Act of Congress and 

[) is triable by any court established by Act of Congress. 

G "§ 3171. Sixth amendment rights 

7 "N0 provision of this title shall be interpreted as It bar 

8 to any claim of denial of speedy trial as required by amcnd­

9 ment VI of the Constitution". 
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Union Calendar No. 730 
930 CONGRESS H R 17409
20 SESSION •. • 

[Report No. 93-1508] 

IN THE HoeSE OF REPRESENTATIVES 

Ocrom,R 16,1974 

Mr. CmiYERS (for himself, Mr. Com:x, Mr. SARB.\l'n:s, Mr. FISH, Mr. RANGEL, 

Mr. MARAZITI, Mr. THORX'I'ON, llnd Mr. OW!cNS) illtroduc~d the following 
bill; which was referred to the Committee Oil the Judiciary 

NOVE:Iofllt:R 27,1974 


Reported with amendments, committed to the Committee of the '''hole House 

on the State of the Cnion, and ordered to he printed 


[Omit the Pllrt struck through and Insert the part printed in italic] 


A BILL 
To assist in reducing crime and. the danger of recidivism by re­

quiring speedy trials and by strengthening the supervision 

over persons released pending trial, and for other purposes. 

1 Be it enacted by the Senate and House of Representa­

2 tives of the United States of America in Congress assembled, 

3 That this Act may he cited a8 the "Speedy Trial Aet of 


4 1974". 


5 TITU~J I-SPEEDY TRIAL 


6 SEC. 101. Title 18, Pnited States Code, is flmendedhy 


7 adding immedifltely after chapter 207, a ne\v chapter 208, 


8 as follows: 


VI-O 
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--(]hapter 208.-SPEEDY TRIAL 

"Sec. 

"3161. Time limits and exclusions. 

"3162. Sanctions. 

"3163. Effective dates. 

"3164. Interim limits. 

~PIDRHiRg~ 


~~ fllDtiS /IIeRtlP81Iy. 

~~ fllDRs eSHt.eRte. 

~~t,pi:tM~ 

~ Pl8:HRiRg 8:flfl'Sflpie.MStiS. 

~ DeftRitisHB. 

~~ IIlHellelfteHt ~ 


~~elfttl~ftey, 


"3165. Distriot plans-generaU1/. 

"3166. Distiiot plam--contents. 

"3167. HepetTts to Con9'1Y3ss. 

"3168. Plmmin9 prooess. 

"3169. Federal Judicial Center. 

"317(). Speedy trial data. 

"3171. Plannin9 appropriations. 

"3n2. Definitions. 

"3173. Sixth a1Ywndment ri9hts. 

"3174. J-wildal emergerwy. 


2 "§ 3161. Time limits and exclusions. 

3 "(a) In any case involving a defendant charged with 

4 an offense, the appropriate judicial officer, at the earliest 

5 practicable time, shall, after consultation with the counsel for 

6 the defendant and the attorney for the Government, set the 

7 case for trial on a day certa1in, or list it for trial on a weekly 

8 or other short-term trial calendar at a place within the 

9 judicial district, so as to assure a speedy trial. 

10 " (b) Any information or indictment charging an indi­

11 vidual with the commission of an offense shall be filed within 

12 thirty days from the date on which such individual was ar­

13 rested or served with a summons in connection with such 

14 charges. If an indiyidual has been charged with a felony in 
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a district in which no grand jury has been in session during 

such thirty-day period, the period of time for filing of the 

indictment shall be extended an additional thirty ~~ 

itt B6 Stieh ease sfmlI: ftft iflaivialial ttW&itiBg inaietffieflt ~ 

aet&iBeti in ~ ef ~ days frem the 6:t:tte ffl ~ 

days. 

"(c) The arraignmen t of a defendan t charged in an 

inforrIllltion or indictment with the commission of an offense 

shall be held within ten days from the filing date (and 

making public) of the information or indictment, or from 

the date a defendant has been ordered held to answer and has 

appeared before a judicial officer of the court in which such 

charge is pending whichever date last occurs. Thereafter, 

where a plea of not guilty is entered, Q .aefeIulQflt sfmlI: ee 

t.Pie6 the trial of the defendant shall commence within sixty 

days from arraignment on the information or indictment at 

such place, within the district, as fixed by the appropriate 

judicial officer, 

" (d) If any indictment or informa tion is dismissed upon 

motion of the defendant, or any charge contained in a 

complaint filed against an individual is dismissed or other­

wise dropped, for reasons other than those provided in sec­

tion 3162 (a), and thereafter a complaint is filed against 

such defendant 01' individual charging him with the same 

offense or an offense hased on the same conduct or arising 
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1 from the same criminal episode, or an information or indict­

2 ment is filed charging such defendant with the same offense 

3 or an offense based on the same conduct or arising from the 

4 same ('riminal episode, the proviRions of suhsections (h) and 

(c) of this section shall he npplicahle with respect to such 

6 subse~J11ent complaint, indictment, or information, as the case 

7 may be. 

8'( (e) If the defendant is to he tried agnin following a 

9 declaration by the trilll judge of a mistrial or following an 

order of such judge for a new trial, the trial shall commenCe 

11 within sixty days from the date the nction occasioning the 

12 retrral hecomes final. If the defendant iii to he tried agahl 

13 following an appeal or a collateral attack, the trial shall 

14 commence within Hixty doys from the date the action ocea­

sioning the retrial hecomeli final, except that the court retry­

16 ing the case may extend the period for retrial not to exceed 

17 one hundred and eighty days from the date the action occa­

18 sioning the retrial hecomes finol if ullovailahility of witne!'lSe8 

19· or other factors resulting' from passage of time sholl makc 

trial within sixty days impracticol. 

21 "(f) Notwithstanding the provisions of suhsection (b) 

22 of this section, for the first twelve-calendar-month period 

23 following the effective dote of thiR section as set forth in 

24 section 8163-fhHa} of this chapte!' the time limit imposed 

with respect to the period hctwe('ll arrest and indictment 
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lJy ~ulJscctioll (h) of this sedioll ~hall be sixty days, for the 

secolld such twelye-mollth pcriod ~uch time limit shall be 

forty-fh'e days and foJ' the third sHeh period such time limit 

shall he thirty-five days, 

"(g) Notwithstanding the provisions of subsection (c) 

of this sedioll, for the first tweh'e-cllielldar-Illonth period 

follo\ving the effeetiH' date of thi,. ~edion I1S set forth in 

section B16B ++ (b) of this chapter, the time lilllit witb 

respect to the period betwecn ifldidment arraignment and 

trial imposed by subs('ctioll (c) of this sedion shall be one 

hundred and eighty days, for the second such twelve-month 

period such time limit shall be one hundred and twenty 

days, and for the third such period sueh time limit with 

respect to the period between iIulieiment arraignment and 

trial shall be eighty days. 

" (h) The following periods of delay shall be excluded 

in computing the time within which an information or an 

indictment must be filed, or in computing the time within 

which the trial of any snch offense must commence: 

" (1) Any period of delay resulting from other pro­

ceedings concerning the defendant, including but not 

limited to­

" (A) delay resulting from an examination of 

the defendant, and hearing on, his mental compe­

tency, or physical incapacity; 
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" (B) delay resulting from an examination of 

the defendant pursuant to section 2902 of title 28, 

United States Oode; 

" (C ) delay resulting from trials with respect 

to other charges against the defendant; 

" (D) delay resulting from interlocutory ap­

peals; 

"(E) delay resulting from hearings on pre­

trial motions; 

"(F) delay resulting from proceedings ~ 

:&HIe ~ ef relating to transfer from other districts 

under the Federal Rules of Oriminal Procedure; and 

"(G) delay reasonably attributable to any 

period, not to exceed thirty days, during which any 

proceeding concerning the defendant is actually 

under advisement. 

"(2) Any period of delay during which prosecution 

is deferred by the attorney for the Government pursuant 

to written agreement with the defendant, with the ap­

proval of the court, for the purpose of allowing the de­

fendant to demonstrate his good conduct. 

"(3) (A) Any period of delay resulting from the 

absence of unavailability of the defendant or an essential 

witness. 

It {B} For purposes of subparagraph (A) of thIS 
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paragraph, a defendant or an essential witness shall be 

considered absent when his whereabouts are unknown 

and, in addition, he is attempting to avoid apprehensIon 

or prosecution or his whereabouts cannot be determined 

by due diligence. For purposes of such subparagraph, a 

defendent or an essential witness shall be considered 

unavailable whenever his whereabouts are known but 

his presence for trial cannot be obtained by due diligence 

or he resists appearing at or heing returned for trial. 

I, (4) Any period of delay resultmg from the fact 

that the defendant is mentally incompetent or physically 

unable to stand trial. 

" (5) Any period of delay resulting from the treat­

ment of the defendant pursuant to section 2902 of title 

28, United States Code. 

" (6) If the information or indictment is dismissed 

upon motion of the attorney for the Government and 

thereafter a charge is filed against the defendant for the 

same offense, or any offense required to .be joined with 

that offense, any period of delay from the date the 

charge was dismissed to the date the time limitation 

would commence to run as to the subsequent charge had 

there been no previous charge. 

" (7) A reasonable period of deiay when the de­

fendant is joined for trial with a codefendant as to whom 
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the time for trial has not run and no motion for se\'erance 

has been granted. 

" (8) (A) Any period of delay resulting from a 

continuance granted l)y any judge OIl his own motion or 

at the request of the defendant or his counselor at the 

request of the attorney for the Government, if the judge 

granted such continuance on the basi" of his findings that 

the ends of justice seryed by taking such action out­

weigh the best interest of the public and the defendant in 

a speedy trial. No such period of delay resulting from a 

continuance granted by the court in accordance with this 

paragraph shall be excludable under this subsection 

unless the court sets forth, in the record of the case, 

either orally or in wri·ting, its reasons for finding that 

the ends of justice served by the granting of such con­

onuance outweigh the best interests of the public and the 

defendant in a speedy trial. 

" (B) The factors, among others, which a judge 

shall consider in determining whether to grant a con­

tinuanee under subparagraph (A) of this paragraph in 

any case are as foUows: 

"(i) Whether the failure to grant such a oon­

tinuance in the proceeding would be likely to make 

a continuation of such proceeding impossible, or 

result in II miscarriage of justice. 
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1 " (ii) Whether the case taken Il,S a whole is so 

2 unusual and so oomplex, due to the number of de­

3 fendants or the nature of the prosecution or ()ther­

4 wise, that it is unreasonable to expect adcqu'ate prep­

aration within the periods of time established by this 

6 section. 

7 "(iii) Whether delay after the grand jury pro­

8 ceedings have commenced, in a ease where arrest 

9 precedes indictment, is caused by the unusual com­

plexity of the factual determination to be made by 

11 the grand jury or by events beyond the control of 

12 the court or the Government. 

13 "(C) No sa:eh continuance under paragraph (8) 

14 (A) of thi~ subsection shall be granted because of gen­

eral congestion of the court's calendar; or lack of diligent 

16 preparation; or failure to obtain available witnesses~ on 

17 the part of the alto/'ney fOT the Government. 

18 "(i) If trial did not COnmHJIlCe within the time limita­

]9 tion spccilled in section 3161 because the defendant had 

entered a 111ea of guilty or nolo contendere subsequently with­

21 drawn to any or all charges in an indictment or information, 

22 the defendant shall be deemed indicted with resPf:ct to all 

23 charges therein contained \vithin the meaning of section 

24 3161, on the day the order permitting withdrawal of ihe 

plpl1 becomes final. 


H.R.17409-2 
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1 "(j) (1) If the attorney for the Government knows 

2 that a person charged with an offense is serving a term of 

3 imprisonment in any penal institution, he shall promptly­

4 "(A) undertake to obtain the presence of the 

5 prisoner for trial; or 

6 "(B) cause a detainer to be filed with the person 

7 having custody of the prisoner and request him to so 

8 advise the prisoner and to advise the prisoner of his 

9 right to demand trial. 

10 <t (2) If the person having custody of such prisoner re­

11 ceives a detainer, he shall promptly advise the prisoner of 

12 the charge and of the prisoner's right to demand trial. If at 

IS any time thereafter the prisoner informs the person having 

14 custody that he does demand trial, such person shall cause 

15 notice to that effect to be sent promptly to the attorney for 

16 the Government who caused the detainer to be filed. 

17 "(3) Upon receipt of such notice, the attorney for the 

18 Government shall promptly seek to obtain the presence of the 

19 prisoner for trial. 

20 "(4) When the person having custody of the prisoner 

21 receives from the attorney for the Government a properly 

22 supported request for temporary custody of such prisoner 

23 for trial, the prisoner shall be made available to that attorney 

24 for the Government (subject, in cases of intcrjurisdictional 
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transfer, to any right of the prisoner to contest the legality 


of his delivery) . 


"§ 3162. Sanctions. 


" (a) (1) If, in the case of any individual against whom 

a complaint is filed charging such individual with an offense, 

no indictment or information is filed as required by section 

3161 (b) of this chapter, such charge against that individual 

contained in such complaint shall be dismissed or otherwise 

dropped. DiS'lnissal with prejudice shall only apply to those 

offenses which were known 01' reasonably should ha'IJe been 

known at the time of dismissal. The dismissing or dropping 

of such charge shall forever bar prosecution of the individual 

for that offense or any offense based on the same conduct 6P 

~ f:fem the SIlffl:e efimiftM ~. 

"(2) If a defendant is not brought to trial as required 

by section 3HH (c), the information or indictment shall be 

dismissed on motion of the defendant. The defendant shall 

have the burden of proof of supporting such motion but the 

Government shall have the burden of going forward with 

the evidence in connection with any exclusion of time under 

subparagraph 3161 (h) (3). Such dismissal shall forever bar 

prosecution of the individual for that offense or any offense 

based on the same conduct 6P &fisi.Bg Rem the SfIIIfte eftm­

ffia,l ep-isede. Dismissal with prejudice shall only apply to 
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1 those offenses which were known 01' reasonably should have 

2 been known at the time of dismissal. Failure of the defendant. 

3 to move for dismissal prior to trial or entry of i1 plea of guilty 

4 or nolo contendere shall constitute a waiver of the right to 

5- dismissal under this section. 

S "(b) In any case in which counsel for the defendant 

7 or the attorney for the Government (1) knowingly allows 

8 the case to be set for trial without disclosing the fact that a 

9 necessary witness would be unavailable for trial; (2) files a 

10 motion 'solely f'Or th~ 'purpose of delay which he knows is 

11 totally friV'Olous and without merit; (3) makes a statement 

12 for the purpose 0,£ obtaining a continuance which he knows 

13 to be false and which is material to the granting of a con­

14 tinuance; or (4) otherwise willfully fails to proceed to trial 

15 without justifioation consistent wHh section 3161 of -this 

16 chapter, the court may punish any such counselor attorney, 

"17 as follows: 

18 "(A) in ,the ease 'of an appointed defense counsel, 

19 by reducing the amount 01 compensa,tion that otherwise 

20 w~)Uld have been paid to such counsel pursuant to sec­

21 tion 3006A of this title in an 'amount not to exceed 

22 25 per centum thereof; 

23 " (B) in the ease 'Of a counsel retained in connection 

24 with the defense {)ia defendant, by imposing on such 

25 counsel a fine of n(}t to exceed 25 per centum of the 
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1 compensation to which he is entitled in connection with 

2 his defense of such defendant; 

3 "(C) by imposing on any 'attorney for the Gov­

4 ernment a fine of not to exceed $250; 

"(D) by denying any such counselor attorney for 

6 the Government the right to practice before the court 

7 considering such case for a period of not to exceed 

8 ninety days.; or 

9 "(E) by filing a report with an appropriate disci­

plinary committee. 

11 The authority to punish provided for by this subsection shall 

12 be in addition to any other authority or power available '.to 

13 such court. 

14 " (c) The court shall follow RtHe ~ at procedures estab­

lished in the Federal Rules of Criminal Procedure in punish­

16 ing any counselor attorney for the Government pursuant 

17 to this section. 

18 "§ 3163. Effective dates. 

19 "(a) The time limitation in section 3161 (b) of this 

chapter­

21 " ( 1) IIhan apply to all individuals who are arrested 

22 or served with Ii snmmons on or after the date of expira­

2:1 	 tion of the twelve-calendar-month period following the 

24 	 date of the enactment of the Rpeedy 1'rial Act of 1974; 

and 
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" (2) shall commence to run on such date of expira­

tion to all individuals who are arrested or served with a 

summons prior to the date of expiration of such twelve­

calendar-month period, in connection with the cQmmis­

sion of an offense, and with respect to which offense no 

information or indictment has been filed prior to such 

date of expiration. 

H (b) The time limitation in section 3161 (c) of this 

chapter­

" (1) shall apply to all offenses charged in informa­

tions or indictments filed on or after the date of expira­

tion of the twelve-calendar-month period following the 

date of the enactment of the Speedy Trial Act of 1974; 

and 

"(2) shall commence to run on such date of expi­

ration as to all offenses charged in informations or in­

dictments filed prior to that date. 

" (c) Section 3162 of this chapter shall become effective 

after the date of expiration of the fourth twelve-calendar­

month period following the enactment of the Speedy Trial 


Act of 1974. 


~§3164. Interim limits. 


H (a.) During an interim period commencing ninety days 

following the date of the enactment of the Speedy Trial Act 

of 1974 and ending on the date immediately preceding the 
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1 date on which the time limits provided for under section 

2 3161 (b) and section 3161 (c) of this chapter become effe.c­

3 tive, each district ~ the &llel'iOf Gfflffi feF the Distl'iet 

4 ef Col!lm:bia) shall place into operation an interim plan to 

assure priority in the trial or other disposition of cases 

6 involving­

7 " ( 1) detained persons who are being held in de-

S tention solely because they are ·awaiting trial, snd 

9 "(2) released persons who are awaiting trial and 

have been designated by the attorney for the Govern­

11 ment as being of high risk. 

12 " (b) During the period such plan is in effect, the trial 

13 of any person who falls within subsection (a) (1) or (a) (2) 

14 of this sooti'on shall commence no later ·than ninety days fol­

lowing the beginning of such continuous detention or desig­

16 nation of high risk by the attorney f.or the Government. The 

17 trial of any person so detained or designe.ted as being of 

18 high risk on or before the first day of the interim period shall 

19 commence no later than ninety da~ fQIlowing the first day 

of the interim period. 

21 " (c) Failure to commence trial cd a detainee as speoi­

22 fied in subsection (b), through no fault of the accused or 

23 his counsel, or failure to commence trial of a designated 

24 releasee as specified in subsection (b), through no fault of 

the attorney for the Government, shall result in the automatic 
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review by the court of the condhions 'Of release. No detainee, 

as defined in subsection (a), shall he held in custody pend­

ing trial after the expiration of such ninety-day period 

required for the commencement of his trial. A designated 

releasee, as defined in suhsection (a), who is found by the 

court to have intentionally dl'lnyrd the trial of his ca:-:e shall 

be subject to an order of the court modifying his nonfinan­

cial conditions of release under thi:; title to insure that he 


shall appear at trial as required. 


H§ 3:J:4i&.. PIeRRiRg pl'eeess. 


4tt1- Wi:tftift ~ days ef eHftetffieru; 9f thls Aet, each 

y~ Sta,tes ~ 00tlfl; tttttl the ~efltw ~ lei' the 

DistPiet ef Colam-l:lil); shttII e~ I); pltiIilliftg gretrp eeft­

sistiftg tbt miftimlHfl. ef: the QHef ~ a, ~~ 

Ma,gistmte, if ttftJ'; 4esigBl);tea: f;y the QHef ~ the ~ 

ef the ffistriet eetl:l't; the yffiteQ. Stttres Attorney, tfte Fedefftl 

MIte IJefeBaer, if ttftJ'; tt ~ attorney ~ePieBeed 

itt the defeRse ef: eriminaJ. eases iB the aistPiet, the QHef 

yRitetl Sttbtes l\-obatioB ~ fe'f the eistriet, tttttl f:I; peP­

sea sk+H:ed iB erimiBtll ~ resea:reh ft:B6 pl8;Iillmg 00 aefi 

a,s reporter fe'f the gPeltp:' ~ gPet:tp sftal.I: 00 respeBsible 

fe'f the ~ formnlatiOft ef all ~~ ft:B6 ef the 

repartf! Pe~ lly tlte At4 ftfMl. iB ffitf thf'reof, it shttII 00 

eBtitie£l te the pltnming ~ speeifiea m~~ 
!!.fI:+ ':PJre plaufliag tmtl implemellttltioft proeess flh.ttn 
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!!t'ek ffi tW('t'lpl'tlte ~ tlisfl8f'1itioft flf f'fimiHal ooses itt the 

~ t'tlu;;intf'l'It w+Ht tftt. ftme lItnMnftls eI the M lM*l the 

eH:i~ flf t'ft~ :Ittw fftferf't'ffH'ftt, fai'llfSS ffi 1H'f'USf@ 

Ilf'l'!'!flHS, ~ftI: ~lIUhuiRi!<\tFfllioR, ttml iftPrt'RHf'd knowl­

etige f't1lleffHing t-kt' ~ ltttwfiettiHg ef the ffimi:AAl ffi.w.:. 

~~ iJtfH.l ~ ffi A"ffiid UH(},'rfHfor('('Jl1f'Ht, fln~'fft 

fel'eefUeftt tMI:d tlise,imiflaffii'y' f'ftfflrf'fmPtd eI t-ltt' law; ~ 

fHIiee ffi t-lte flrf'lmpt ~~ eI ...wtllitiglltim'l, ttml tmfttte 

flf€ssu,e as well as ~ df41lj" ffi t-ltt' t-rlal flf eritftiRal ~ 

44 ~~ttg~ slttH-l ~s~ ffi the fIet'tl 

fet: referms itt the et'imiRtH iH~ ~yf!teffl, iHl'ludiftg ffl:tt ft6t 

~ ffi ehftftges itt titf. ~j~ "ystpm, t-lte ~ eI 

eriminal jll6gmeflts, 1mbetlS 00i'jffiS aM eellftteral ftUaeks, pre-

fl'iti,} diversiefl, pretrial detieBtiOft, ~¥e~ eI Ff:'flefftl 

erimiBIlIl&w; simplifielltifffl ttRtl impl'(l'iemf'flt flf pretrial aI*I 

seftteReiRg pl'eeeali,es, flflfl appellate ~ 

4d1-!J'he plallBiftg groop shall ~ ,eeemmt'RaatieRS 

ffi the ~ eeHFt fer etteh eI the ffi~ plttfIf! it fffit!!I; 

~ f!l:l:rslumt te Bef4ie.n ~ 

!!§3l66; DiStFiet plMs geael'ftlly. 

" (Ii) (1) ~ plllftS preflllretl 9y t'a:eH: ~ fflttl't; sHall 

be sliDmittetl f& RflproYlil ffi Ii re¥iewtttg ~ eORsistiflg eI 

the membe,s flf tIM> ~al f'OO:Rei.l: flf tIM> ~ ftfI4 eitfle,p 

the ffltt:.f ~ ef titf. tli~ OOHrt wMse pIMt is JJeffig Fe-. 

n.R, 174()!)-~ 
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~ et' saeft ~ aeti¥e ja:dge ef tha:t ~ ftS tHe ~ 

ja:dge ef ~~~mtty eesigtlate. 

~ PFieP t6 tHe expimtioft ef tHe bvelve ettlefteltF 

IOOfttlt ~ feUowiftg tHe ~ ef tHe eftft;etmeftt ef tHe 

~~M ef -w+4; ea.eft ~~ tlistflet eem4; 

with tHe ftJ'IPf6'i'1ll ef tHe 'l't'¥i:ewiBg ~ shall prepare Rfi4 

~ t6 tHe }"fiminislirfttive 9ftioee ef the Yffi4;eQ States 

~ 6: ~ fet' the ~ ef ~ dispasitieft ef olieftses 

tt:ftdt..p this ffiaJ*ei' (witliift tHe jHrisdietioft ef saeh: eoHi'tf­
~ the seetffid I:H1:d tJtH:tl t'lleiYe ettleftdal' m9fttft ~ 

~Bg the efieel.i¥e d&te ef seeti&ft 8161 (a) Rfi4 seetioB 

3HH (e). J!flet' t6 fhe expimtioft ef fhe M:i:iriy six ealeftQar 

IOOfttlt ~ felloy,ring fltlelt dttre ef eftaetmeftt, ea.eft saeh 

00'H:l't; witlt the appf6val ef 9a'clt ~ sI-mlI prepare 9:ftft 

~ t6 the A4miftistmfive ()fiiee ef tlte +Iffited States 

~ & pltm fet' tHe tffiH ffl' ~ ~osi:tioft ef offeftses 

~ this ebapter -fwitJtiB tHe im'isGietioft ef saeh-~ 

~ the ~ tweh'e ealeftQt1:r mofttit ~ feUewing 

tHe eiIeeti'ie dttte ef seetieft l:H61 (I-;, aM seetieft 3HH (e) , 

!:~ ~ saeh- pl8lft shttll Be fet'fftttlaW aitef' eOftsalta 

tioft with, I:H1:d ~ eoftsideriftg the ft'eOfflffteftGstiofts ef; tHe 

FeEleml Jaeieial Gettte-r Rfi4 tlte erifttiftltl ~ pl6:ftfting 

gFOOp est-aalisheEl f.op thttt ~ ptH'Sttft>ftt tft seetioB ~ 

~ ElisH'iet ~ lftIty Hi6tlify Rttt'h phm ab ooy tffite 

wtt.l:t tfte. flflPFovsl ef tHe ~wffig ~ ttft.!l. shall tftfltlify 
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1 the:PHm wlH>it ~ lly: sttf'It ~ &P i:;y: the Jaaieiitl 

2 Ceftferenee ef the -Yffit.ed SWie&.- !J!he ftis:l;piet eool't sItttIl 

3 ft6tHy 4e A-tl:miHi5tTilH¥e G~ ef the l:Iffit€J Sfa.fes ~lH'fs 

4 ef fI:HJ' J:l:W6.ifieaftoo: ef SttM jtlttfu 

"(0) (1) ~ te fhe ('xpiraJioR ef #te tv/dye et:UeftQ9:r 

6 Htefttit ~ Wlttwffig flte tlftte ef tlte enaetu'teftt ef the 

7 ~ 'I!rittl At4 ef -l9U; flw ..ltit4 jtttlge fflp the &:pefl&P 

8 ~ ef flte I)isffiet ef GetlH~ wf.t.ft the Uflflre,,9:1 ef the 

9 Jein.t; Cemmittee 00 Juaieial Aamiftist,l'fltieft itt the DistPiefi 

ef COiuHlhia, slttill fl~ I1Htf ~ te the Aa,miftisiFftti:¥e 

11 Gffiee ef 4e l':ftifffi States Geurts a JthrH fflp flte trittl &P etlter 

12 ~sffi.t.toft ef eltH:tSf'S fltttkr fltis ..Iltqlft'r witltitt flte jafisaie­

13 6etr ef the ~iffl:~ ffiwittg 4e Sf'eOOa &fMl tl:tiftl twel¥e­

14 eoJettJnl' mSRth :Pt'f'ietl:s fe.J.le.w.ittg the e~we &ate ef seet-ieft 

8.HH (ht aH4 set'tifffi ~*"~ te #to ex:fl~ ef the 

16 ~-s*-ealenallr monHt I1t'¥ioa fe.J.le.w.iHg sttt4t &ate ef eft­

17 aehnettt, flte .. ltit4 jtHlge ef flfIffi eetl:#; witIt the tlflflfO,,1l1 ef 

16 atteIt Je.ittf ~ttttm€t', slttill Jtfe~ ttn:tl ~ ta the AJ.. 

19 mffi~¥e ~ ef t;fl£, lrltiw &tM-es ~ft:ffs a ~ fflp the 

t;Pial. &P ethel' tlispes-iOOR ef ~ttses fltttlei: this eltt!:Pl;t>l' WHftHt 

21 the jurisdietiett of fffit'lt f'iffil't, 4wffig the fetH:tI:t twelve ealeft 

22 tltw-HHmilt ~ ffillowing 4e ~¥e tlttte ef seetieft 1HS-f:. 

23 -fht aM set4ieIt 8 Hn (e) . 

24 !!..{~ &ffi fllttH AAftU ~ formulatea' a-ftei' e9flSultatioft 

witIt; ftfI:d alftt'f f'fffiSideflttg tIte t'et'(lmmenaatietts ef; the JfflHt 
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1 CeHlmittee ftlI4 t.J:H> (Fiminlll jttstit>e ~lifl:tg ~~ 

2 liske4 J*tfSHttt:* t6 St't'fieH ~ !R:te ~ jttJge Rift;" ~ 

3 ffitffi plflift Itt flfIY ~ wif.lt fftt. Hppf'n~'111 e.f #tt> Jfflfll; ~ 

~ ttR+l I'IIttHI me+J.Hy tit.. pltHt 'Wftt.R di~J .J+j: ~ 

5 Cnnllfflittrr. ~~~ f4ftttll ~ #W Mffi+Hif4tl'ntivr 

6 ~ e.f #tt> .{..:tt+fM ~f! f!1ffii'ff! e.f fI:f'Ij' mnflifif'ntioR e.f ~ 

7 ~ 


8 !!..ft+ ~ftiR ~ paleIulft}" ~ a#rr ffie Elfl,te e.f 


9 ffl1. ('fllwtHH'flf e.f fur ~ftrt'f:~f ~ttl M e.f tl++4, #tt> :z:\..d.HtiH­

10 istmtivr ~f' e.f fM. +=~~~ w+Ht #tt> RPPffl'lft;l 

11 e.f #tt> .ludit'iHI PflRfrft'flPr, Illlttl1 f!RJmri.t II: ~ te ffl1. 

12 COflgl'f'SS (it'tailiflg tfl.e. ~ snhmittr4 tfl #, PHfSllftflF te the 

13 fu.si; seHtefifle e.f suhseeliflfl (A) (2) ttR+l ffl1. fliff+i; Af'fltefloo e.f 

14 Attl.sef'tiefl (h) (1) e.f t-lHR sf'ptien, m~ flfIY lrgiFilati'lf' 

15 Pl"flPflSfI\S ttR+l ~~~ npC'ff'lSAfY tfl tlt'llip~rp !"ampli 

16 MIf'e w+tfl. tfl.e. ~ Hrl'litRtions pro'litira msrf't.i.eH 3-W-h 

17 WithlH tftirty fliflr f'Alf'nGtlr HtflfItfl.s ~ffiwffig SlM'ft ~ e.f 

18 Pflttetfltrflt, tfl.e. Adfniflistflttivr ~ e.f #tt> ~~ 

19 ~ wttlt ffitffi R-ft~1; AAttn ~ flfl:t4t It ~ te 

26 tfl.e CflHgl'rSS eOYf'Filig ~tH*! snhmittrd tfl ffitffi ~ VfH'­

21 f!Rfliftt te ffl:e s~ S('Hh'Hf't' flf Rnlif;('('tioH (A) (1) W ffl1. 

22 fu.si; Flf'fltelH'e e.f Al:lhflrf'tioH -(-ltH-lt e.f tffis flf'(,tiaH. 

23 !.:-(-&)- D~ pltHts Aaeptrd pIH'flllflHt te thls ~ 

24 ~ ttfteH tI.ftflptiflH, IHI:+i ,'ppmfll'lwHdnHeHs '* ilif' ~ 

25 plR:Hfliflg gl"flfIft AAtttI; Hflffit f'fflfIple-tffitt, l-lf'ffimr ~+r ~.tl-
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1 ~~y sltttU ~ tt'ffliJtthle flt ~ ~ lffl.f tttt:J. Hft' ~ 

2 ffi t'ttt'H tlil;!I'tt'l, M ~ tHt" Pt'fltll'imJ'flE ei Jllsth~t', ~ ~ 

3 fHe ~l .hA('l:lllfltiHg ~lftt.t'; fit ~ #I:t' Jmlit"illl'y ~ 

4 ~ tlttJ ~roflt'illtiHn::i ~HllHittt't':j ei tHe ~ tMi:d 

5 1Iett::!t' ffl Ut'flt'l't!euttltivc:" tttt:J. W tit l'eItsoHtlble eet+t; ~ 

6 o~ who }'t'(1Ht·tjf fltr.ttr. 

7 ~~ I"ctlt'rttl ~ttl~ sHttll ~ tHttl t'tIft­

8 ::i!tlt with tht" eritttil'lttl j~ tI~yilStJt':r flltluRing ~ tHttl 

9 tile t:lli;fi.'irl ei7lll't ffi fflttftt~dffiJ:t with fH:ei¥ ~ tut6er ~ 

10 ehnptt'r. 

11 ~ 3l6!h Distriet plRRS eeltteftts.. 

12 ~., \. "I.' ....1. 1'\' .....I...u... '.} k . ., 1 "" ..1. .• 11 ~ rmt'tt :t:flstnet pX<rrI t"cqlll)'Ctt TIf ~~ mmtt 

16 ~bet~';een ~ ttfffi ifl6i(~htlt'flt.; tHttl ifl6ietment a.ft6 tfltl.l..t 

17 the nmfthel' ef I-Hftt:.k>ffl prl'lwntca lie fl.te Hifea: ~ tttteP­

18 nt'Y fup P)'OSt'('Hti<tft1 ~ftfI:t!t' tt:fttI. t'l'jCl'tiOB ~ ei ~ 

19 t:Htiollit, tt:fttI. tmflJjft'l's ~ ~her tlillh'it'hl ttttd ~ St~ pl'oseen 

20 titmt #I:t' eOlllpllfntin' Immht't, ei t'ttMffi ~etl ei lty H4ttl ttttd 

21 by '(tlt:'ft-; fl.te Fttfet! ffl ~tittn; tlhuuisllttl, tlt'tfttifl-ttl.; neDe 

22 flfOSl'f):lti, tlivemioll ttttd 6fJ.w.F f-yJtCl'l ei ~i:fi6fti IH'td f.Ite 

23 ~ ef pfetttljluli(!~ 6ett'Btiofi ftBd l't'loofle, 9y ftlltBat'l'S 

24 ef tlefelHlfl:ftts IH'td days ift eHstotly et' M ,~ ~ t.8 

25 diSilositioe. 
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!!.fD1- Eaeh f!ltm shall iBclttde a oe;;eriptioH of the time 

~ proeedtlrfil teelmiftHes; if,HfW~ s~ms ItH4 ~ 

metfloas, iHeludiRg the developRu'H* of wlittYe ffi~ fflr 

g&tftffittg ItH4 ffIffltitorittg iHforfflution 6fltl stnti~ by -wlri:eh 

the a:stflet; 001:H'f-; tfle lIHitf'tl: ~ attofUe.y, tlte Federal 

pablffi .kfeHaef; if tmy-; tmtl pF~ ~Y" experieHees 

itt the .kfeRse of f'riIniHal ffiSf'S, ltftve ~itffi &' ffitet:t& to 

expedite tfl€. tfl:tI,l &' tttJter dispoJitioFi of ffiffiffial ~ e6FI­

sisteH:t w-if.h tfl€. tffi.te ltmits ftfId e4ff ohjeetiYes set fflrtfi itt 

seetioo 8-Hlfrtltt- ffitS St'etioo iJ 16[j (I:' ~~ 

!!.fer Eaeh plaB shall ~ ret'OfHfflendtltieHS W the 

Admiffistrati¥e (}#iee of tfle lIHi-tffi ~~ fflr Fe­

~ fflrms; p:meeanres, ffit& tffite retjHirefflents, eeRsisteHt 

w-if.h seetieft ~ fflr assembliHg' iHfonnatioR eOHeerHiHg' 

fit the iH~Hee of ffit& TeaseRS for f'*It~ of time 

~ tfl€. SkttlitOI'Y HF ~ stltHdflFfls, -f2t the in­

veoofioefl of sl:1:fM'ttons fflr Htlftee.ftHt'e w-if.h time s'llfltiaras, 

ftft8 -ftl} f,fle iHetaeflee tl:flfl It>Hgtli ef.; J'ffiSeHS fffle, ftft8 

Fem~e8 lei'; eeteHtion prier to tFitth ~ fem.ts sItaJ1 Ht­

elttde the pi't'H'ifti ffiSte&y iHffl!'mutioFi ~iFf'tl: by rule 4t; 

-fgt ef fltt>)!'eael'f1:1 Rttlffl of CrimiRfl:1 11l'1l1'edure. 'Phe I>i­

~ ei the ~&rati¥f. yiliee eI fl.te ~~ 

~ with tlie appFO¥Ul of tfle ~H COHfereftee of tlte 

~~ shfl:H pres~ stWlt ¥tFfflfl ffit& proeedltl'es ffit& 

tifm' Fe'tfl::Pffiit'flffl ~~ willi Bt't4t0tt 311)8 ttfieF ~ 

eratioo eI tfie Feefflftmett4ttieHS effHfrunffi itt tfie ~ plffit 
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ftftd: tfte ttee& te ~~~ leetd eeBtlitieBs ftBd ftBi­

iet'ffi nntieft81 l'epel'Eiftg stll:ftttiUGs. 

~ Ettffi pltHt shft.D ~ speeiiy the Fttle ehltB~ee, 

sta.tHtery 1tB1eftelftt'ftte, ftftd: apPl'epl'ittt+oos ~ fie e4IeetH­

&lie ~ifBtmt~s mtlte ~ismtfieB ef jHStiee ift 

the ~ wftit.h eftftft6ti he 8eee~lished '\'lithet'li !Mle& 

ameftemeftts 6f ftmee.: 

~ 3H8. Speedy mel peperts. 

!!.fat Repel'ts shaD ee filee lef pUfJleaes ftt4ifted m _ 

~by-

!.!..fIt etM'ft pfeet'eutef aBti tlekBse RUeffleY wh& 

seeks mtift iaeivithiftl ffit!e tift ~ioo ef time; 6f Ie 

tWeitl & sftftetien lef ftefteelftpliRftee, ift ~ fie & #me 

limtt; pfeserilJea mthis ehftpter 6f HI & ~ pItir, 

~ eftdt ~ wOO gt.'ftftts 6f detHes !Mle& & Pe­

~ fB ftI ease; 

!.!.fat etM'ft pHtftftift~ ~~ eeHl't; ~ 

~ sttel'lu'j', eM Fe8t>Pft& ~ eefeftder iB & 

dishif't, 00 8ft tl:flfttlftl ~&Sis ttl tlte eM: ef e&eIt .t.wel¥e 

etllt'ftell:. Ift'tlllth ~~ tW6 yetmJ ~ $he 

dftfe ef t'HtH'lhflt'ftt; ftBd 

~ the AdmiftistPftti¥e Qffit..e ef tfie ~ sw.es 
~~ lffltted Sf&l;es DepftrtlfteBt ef JHstiee, 80M 

the GeBt'PftI AeeeitittHtg ~ 00 ItB flftfIHftl .J:msis Begifi:-

BiBg sHt metltiH! ttftt>1' the ftt'Sfj ~eftiBg dttfe ft'iem>8 Ie 
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itt Elttuseetttlft (Il) (3) ef t.fltt.J St't:'lioil, 

!!!he ~ l'efenea tit ~ fit tHi4 -f.:?+ ~ tie fi.Ietl 

wttft the dffk ef tc"ttt'ft ~ t'6tH4 I:H'tfl, Hitty fflffllit* ffl 

the mellltl}'!:Hlthtlll~ ttl!:d ~ ei ~~ tttHl the wt'ift.ffi et' 

t¥tifU!t~ tlfliniolll; ei jttJges. !Pft:e ~~ mttln- StI:t:'ft 

~ twniltlble tit etI:t'h orguflil',tttiOll tlebignfltea itt ~ 

f.ttm (til (a) , :A phmniflg' #ffltP tH' tHt;tricl t'6tH4 ~ re­

~ tit ~ lmiJlwdion (II) (il) ttttt:r ftt:. llft~ 4r It 

f'ei't1ffttttt'utltltiml SH1Jlllittt·d f.ttt' fltt. llftJtw. :¥ffiI' tttttlff tIet'fi.tIB 

~ et' tl: ~ sulllllitted f.ttt' fltt. Httl:tW 7ffif ~~ 

~ ttfl:tI. llht!!l tie tFtlftsmittetl tit tfit. j~~ ei the 

~ ttfl:tI. e-adt oFgtlni>!tltioB tlesignu-ted tlt ~ttefl W 

14 -ei ~~el'tioft, 

~ ~ t'6fltleftt~ ffl tl: ~~ tit 4e ~m ttp­

rJ+etthle ttt It ~ et' ~ ael:ligftttteti itt liHIJi'f('tion~ W 
-flt; ~ ttntl iit1- ef +ltt;,; tit'et iOB, ittdtttle itt inQivitian! t'tlfleS 

et' itt eHI!lIIiluti1't' pFOfiles 

!.!fIt ~ f.ttt' 1't' lll:H:'8tilig et' gFtlfltiftg tlfl ~ 

~ ei iltntnttlFy ~ ffl' f.ttt' iB¥olHng ffl' fttil.tng ffi 

~ tlfl: tlfll11it'tlult' ~itIn, 

~ fltt. ttt>W ttlRt'ttlllle ~ et' l'ett~ tit he st+, 

Iffl' tlfl exlenilien, tHJ:J 4e 11tItt:tl'e ffl fltt. l:ltl~ if tMtY; 

tfwoketl Iffl' n6netlmplit;,~ 

',' L~ .L .. ~il'_",. "I" ,__1_.:,,' ,--ruT tttt' ~ tffi ('FHllllltt ~e ttttttmtl:,tffth6ft 

ei fltt. IIt'e'illiliftg tiBte I.i:flti.ffi !l:fIfl sllneti6fls, tflelmlmg 
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1 e:fteete 6ft pf'oseetttion, defense, fhe ~ fnnetioH, 

2 N~f'f'eetions, eests; tfltIisfeFS, appeals, 

4 speei&l elulftu.teristies, ars('!""c flt'pttFnte ffl' (liffcPCHt ~ 

5 .Jimi.ts &S ft ~ ef Btatutory elttssitir'fttioll, ttn4 

6 ~_ - ,-.:err ~,L.~_ 
~ 

' t ' ,Ill:rOf'fflatlon pCl'tlHent te .L.~ 
t'ttt' 

,6peFttElen 

7 ~_.l' I' , ~t .!.~ j' . , ~~ 
tttttI: mlp leahoHs ttl" t""ttt' Hl,tl'H t .1 1"= 

8 ~ Rl:'pol'tl'i ti!eft pnFL1Uant ffl L4ubseetien (a) (1) !HIJ 

9 (It) (2) ef fh.is ~ &ttHl J:w. ~ ttl the planning ~ 

10 Distl'iC:'t ~ flk.tl: H1l:fI:ff!ftth~ (n) (3) ef fhls ~ 

11 ffi&ll De recl'ivNl, eempHeQ, 8fI:4 tlltalyzea .fly fhe nOOOftfH 

12 fIlgendC:'s designated in Stlbsection (a) (rt) ef fh.is seet-ieft fer 

13 t.he pappose ef distilling national summaries, ooft Fee­

14 oBlmefuiatiens &S ffl changes in ~ statutes, institutions, 

16 tll:t' et'iniinttl precess. All !:II:leh FCffflFts ~ De filetl wft.h the 

17 JaaieiMy ft:ftd Appt'6pf'il:l;tionB Ce:mm:ittee ef the 8e:n&te ttn4 

19 !.!..ftlt Ia the C&SC ef eaclt indietnlent wiHt ~ te 

20 wfHdt theFC hIl:S Been 1:1; thif'ty da,y extcHsion ttndeF ~ 

21 tHo1 (b) ei fh.is eh&pter, fhe attorney fffl' fhe (;overnmel'lt 

24 'fefI:SeHS fer H:et heing 00le te held 1:1; sessi6ft ei ft grtl*d ~ 

H.lt l7409-4 
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~ tHe ~~ tlte.!; exteHSiaft, t6 tHe 8flll'apl'iate 

~ 00tif'!; tllftd f.h.e aiflllralll'iate lllamtiHg ~ 

~ 3H9. PlaRRiRg flPIIl'epFiatieRs. 

~~ it; ~ !l:Hthari?ce ttl be 9Jllpl'alll'iatee t6 

Hte Feeepttl jHeieitll'Y $2,1300,000 ef whieh SHm $213,000 

8h&ll be alleeatee IJ.y tHe Administl'll6ive (.)fti.ee ef f.h.e ~ 

~~ te ffi1"ft l"et!el'lll ~ aistJ:,iet, trfttl te the 

~er~ ef the Distriet ef COhUftBiA1, te etl:l'I'f etH £l.H:. 

ffii.titH ~ Bf p}oftning trfttl implementation ef ~ trW: 

plaffi ~ filtis eiHl;ptel'. !Hte f.t:H:t4;; shftIl re:main available 

HB:tH expefteea. 

!!.fl+ N6 fuB:ds appl'opFiated ~ this seeaen ~ lie 

5~ in tmy ~~ IJ.y hve thil'as Tete ef tire 

pltttffiing ~ FtH'l4! t6 tHe ~ 1t''lailItMe ~ Be t'*­

:l*'~ te¥ pt'FFIt:lftftel, faeilities, tt:B:4 tmy ~ lllippase llCf­

~~ lttr.¥: 

~~ DefiRitieRs. 

!!..f4t tHe tePffi ~ M 'juaieiru .~ mettfl:S; 

~ ethel'wise ifttHeatea, tmy' t=~ 8ffites ffitIlg~ 

Feaei'ttl ~~ M ~ Bf £l.H:. Sl:l:pel'iOF ~ ef 

the Distliet Bf Collift}Bitt, tllftd 

~ tlitHt a ~~ itts·4ffine4 in ~ t-f3t 

ef tl+is tifl.tt ef Mt ~ tfia-hle ~ (\otlrt HlaFtiat, mil­
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1 itMy eOfl'l:missitul:, p~¥est ~ (:)f ~ Hti:ltWy tft­

2 ffl:m:aJ:; wfl.ielt is m ViOJtt,t,iOfl ef My Aei ef COBgt'eB8 _ 

3 is ~~ a:sy 00ffi't estftBlisBefil 9y Aei ef Cosgt'ess. 

4 .!l§ 3J:!H:. SRtIt ameuameut Pights;; 

5 ~ pfoyifliofl ef fhls ehltflter shaJ1 00 mtelf:JPetefil ItS a 

6 ~ ffl a:sy el:tHm ef ~ ef ~ trW M l'e(fQi-Ped 9y 

7 ameflGmeflt ¥f ef tli:e GOflstitbltiefl. 

8 .!l§ ~ Judieial emel'geRey. 

9 ~ J.fI: tli:e ~ th£H, IHlT 4ist¥tet effl:H't; is ~ t6 

10 eOfllfl1y wi-th tli:e #m:e lim+ts set ierth msef'tiOB gHH (e) tltie 

11 t6 tli:e ~ ef ~ eottl:'t; ealeflaftfS, ffte Ghtef ~ where 

12 tke existil'l:g reS6arees are ~ etlieiently utili!!ea, ffl:tI:Y; af!;et. 

13 seekiflg the PeoommeflGatiefls ef the pl9:flBiBg ~~ 

14 to ffte ~~ ef the ~ fef a saspeflatOfl ef atteh 

I " v 
. 1:~:.~ ml. A~"~~'';'fil ,,~ .. - ~:l ~t .l... A • • _1._11 ItHfte ~~ ;J=""tT ~ tit' = etPetHt tmm't eva ltll>te 

16 the ~ities ef the aistriet, the 6;,'.-a.ilaaility ~ vieitisg 

17 ~ frost wtfhift tH'Ml wid'l6at the ~ aM: lfI.ftke tmy 

18 FeefHlIflleflatbliions it deefH:.s appF6flfia.te to Itllevi&te eMeflfiM 

19 eeflgestien FeSttltiflg fl.em: the l&ek ef PeS6HFees. 

21 fie l'elfteay fep Silclt eeftgeBtien is FeftBOflflhly ~le, saeh 

22 etmBeil HI:6:Y ~ t6 the .Tudieial CeHfeFeflee ef ffte ~ 

23 ~ foF It snspf'flSiefl ef time J:iB:t#s set ierth m seetieB: 

24 81 Sl (e). !!!he Jntlieiltl COflferel'l:ee, it ~ ~ ~ saeh 
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1 ~ & ~asiea 6f 4ihe titae IffiH.t,s msee6i:oo 31SI (e) ~ 

2 & ~ 6f .time fteot ~~ eae ye&P fep th:e kffi,l ~~ 

3 fep wltielt iadiretmeats &l'e fi:I:eft dtffittg sa:eft ~~ 

4 stteft ~ ef sttBpeasiea, #te f.ime ftm.i:ts H:em !lfl'eSt; t6 

iHsietm€at , ~ ~ m ~ ;} Hi! (e) , flhtill Hef -De fie­

6 ~ Jt:6i' sftttlt th:e Sltfl:etieHs se4; ~ m seeti-ett ~ tie 

7 fll:llllwBiletl; fflH Stl:t'it ~ Iimifs H:em iooietmeHt ttt kffi,l shftR 

8 flffl; ~ iH('Feast'tl t6 ~ eae ftliftf'ltted &ad eighty tlayfr. ~ 

9 time ftm.i:ts fep ffte ffltH ef ettSt'S 6f aetaiHea tKll'S8ftS wfte &Pe 

BeiHg tletaiHetl sek>iy heetUlse tft.ej" Me 8:wniting fl'itt,l sftlill 

11 Hef l;e aMeeteEll;y ihe PF8'iisieft6 6f fihls eeeliioa. 

12 4-e1- ~ SttBpeHsioo ef f.ime Ifm.i.t;s g'ftlHtetl l;y the 

13 JutlireiaJ tleHfeFenee sltalll;e FepeFtee ~ the tleBg'f'ess ~ 

14 ~~ et tlflPJ'evru l;y the DiJ'eeteF 6f the A4miflistJ:'8:ti'{€ 

~ ef fh.e ~ Sffi.tt.s ~ tegetheF wi#t & eepy 6f 

16 the &ppliootieH fep stteh snspt'BsieB, ft WFitteH ~ settiag 

17 ffiFth aet&iled FeaS6flB fep gFtuttiBg sttelt appJ'e'laJ &ad &~ 

18 pesttl fep iHeFea!ftBg the J'eSetlFees 6f sttelt ElisfFiet lB tltf' 

19 ~ 8ft &thlitieattJ ~ ef stlspeaSiell 6f f.ime limits ffi 

ftt'ees9ft'f'Y, fh.e Di:FeeteF ef ffte AtimiaistI'fttiv.e ~ 6f ihe 

21· ~~~ sfl&H S6 ifttiioote mhis ~~ tht' 

22 tleagFt'ss, wftiOO. Fep6'I't sltall ~~ applieatieft fer 

23 sttelt· atlElitieB9l peftetl ef sttspeftsiofl: tegetlter with. 9:fl:';f ~ 

24 pe'f'tiBt'Ht imeFHIatieHI ~ JllaieiaJ tleftfeFeaee sltttll 00f 

gI'ft8t ft SllSpeftsioo ttt tffiY' ~~ :H ~ fffl.le.w­
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1 Htg tfte ex~inltitJli ffl It ~ Stttlf;lt'Hiitflll witiM-Hti; tfte e~ 


2 ffl flte CtJlig'ft'Stl. ~tlt'It ~ftI; tIitt:f tie l'etttt~ lty flte J.t.Mt.. 


n t'ittl l'tJllfcfCUt't' l-ty t"elltJt"tiHg W the Ceugt"t',ltj tlte fttt:+., ~ 


4 ~udiftg flte Heetl fut' It sl:liipen!iian -wf4.ffi stlt'It ::;ix llWlIth 


~~ktlttld flte Caugt't'SS ftHI fa tH4 tJft ttHY Ilp~lietttit)ll 


6 fut' It SttSft~ ffl tfflte litttffi; -wf4.ffi t!ix Ulouthl!, tftt.. J~ 


7 CaRk'reuce ttI!:I:f grttt.* tittch It SlI:5llCUBiaIl iei' ttft tttltlitiollul 


8 ~ fl:tIt te ~ tJftt' ~ 


9 "§ 3165. District plans-generally. 


"(a) Badt di8trict court 81wll cOllduet a continuillg 

11 study of the acimilti8iration of aill/ina' jl/8tice ill the district 

12 court and before UHfted States 1Il(l!Ji8trate8 of the dish·iet 

13 alld shall prepare plans for the di8POliitivit of cl'imiltal Cll81'S 

14 in accv/'dwwe will! this Act. Eaclt slIch plan shall be 

fVl"utlllated afte/' cOllsultation with, alld aflel' con8iderin.'l the 

16 recommendations of, the Federal ./udicial Cente/' altd the 

17 cl·iminal justice advisory plannillfJ fJI'OUp 1!81abli8hed fv/' that 

18 dilJtl'ict pursuant to section 3168. The phl/l8 xhall be prepared 

19 ilt accOl·dwwe teilli the schedule set forlh in liubseclion (e) 

of Ihis section. 

21 "(b) The planniltfJ awl impiemeltta'tiolt proce/j/j l:ihall 

22 seck to (tC{;eicl'flie the di,'Jpositioll of criminal cases in the 

23 district consistent with the lime standards of the Act and the 

24 objectives of effective law enforcement, fairness to accu8ed 

persons, efficient judicial administration, and increased 
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knowledge concerning the proper functioning of the criminal 

law. The process .~hall seek to avoid underenforcement, over­

enforcemellt and discriminatory enforcement of the law, 

llrejudice to the prompt diBposition of civil litigation, and 

undue pre.3.3U1'e a.3 well as undue delay in the trial of criminal 

cases. 

"(c) The plans prepared by each district court shall be 

submitted for approval to a nPiewilllj pallel consi.3ting of the 

members of the judicial council of the circuit and either the 

chief judge of the di.3trict COli /·t whose plan is being reviewed 

or such other active ju{/ge of that court as the chief judge of 

that di.3trict court may designate. If approt:ed by the review­

ing panel, the plan shall be forwarded to the Administrative 

Office of the United States Courts, which office shall report 

annually on the operation of such plans to the .Judicial con­

ference of the United States. 

" ( d) The district court may modify the plan at any 

time tl'ith the approval of the reviewing panel. It shall modify 

the plan when directed to do so by the rtviewing panel or 

the .Judicial Conference of the United States. Modifications 

t;hall be reported to the Administrative Office of the United 

States Courts. 

H(e)(1) Prior to the expiration of the twelve calendar 

month period following the date of the enactment of this Act, 

each United States district court shall prepa?'e alld .'HIbmit a 
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plan in accordance with subsections (a) through (d) above 

to govern the trial or other disposition of offenl'es within the 

jurisdiction of such court during the second and third ttcelve­

calendar-month periods follo/ping tile effedit'e dale of sub­

section 3161(b) and subsection 3161 (c). 

"(2) Prior to tlte e.rpiratioll of tlll: thirty-si.v calelldal' 

month period following the dale of ellactment of litis Act, 

each United Stales district com't Bhall ]Il'cpare alld submit a 

plan in accordal/ce with subsectiollB (a) through (eI) abot:e 

to govern the trial or other dispositioll of 0lfense.3 within (he 

jurisdiction of Sllch court during the fourth Ill'elve-calendar 

m(lnth period following the effective date of subsection 3161 

(b) and SttbSection 3161 (c). 

"§ 3166. District plam--content8. 

"(a) Each plan shall include a desc1'iption of the time 

limits, procedural tecltniques, innovation.~, systems alld other 

method8, including the development of reliable methods for 

gathering information and statistics, by which tlte trial or 

other disposition of criminal cases hOt'e been e.l'pe{/ited or may 

be e:rpedited in the districts, consistent with the time limit.~ 

and other objectives of this Act. 

"(b) Each plan shall include information concerning the 

implementation of the time limits and other objecfit'es of 

this Act, including: 

"(1) the incidence of, and l'e((S0I18 {Ol', l'eque~t 0/' 
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allowanee of e,rtcw;ioills of timc bey01ld :;tatutOl'!/ 01' Jis­

(rid standards; 

"(2) thc ineidencc of, and rcasons for, period:; of 

delay um!m' sectiolt 3161 (11) of this title; 

"(3) the incidence of, awlt'casolls for, the invoea­

tion of sanctiolls fol' lwilcompliance with time standards, 

or the failure toim;oke such sallctiolls, and the nature 

of the sanction, if allY in coked for lloucompliance; 

"(4) the new timctable set, 01' 'requested to be ,~et, 

f01' an ~xtension; 

"(,i) the effect 011 criminal ju:;tice at/millistl'Utioll of 

the pf'eIJailin!1 time limits alld sanctions, including tlte 

effects 011 the prosecution, the defell8e, the COllrt."J, the 

correctional PI'OCCI'J."J, cu!:Jts, ll'ansfel':; and appeals; 

"(6) the incidence and fength of, reasons for, alld 

remedies for detention prior to trial, and information 

required by I'ule 46 (g) of the Pederal Hulel'! of Criminal 

P,'ocedll re; alld 

"(7) the identity of cuse,9 which, because of their 

special characieristi('s, dese/'ce separate or different time 

lilllits (/15 a mailer of stalutory cla!:J,~ificatio/ts. 

"(c) Each district plan I'equil'cd by section 316'/; ,~hall 

include information and statistic.~ concerning the aJmjni~~tra-

'ion of criminal jllstice within 'he district, including, but not 

limited to: 

366 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1974 House Subcommittee and Committee Bills 

33 

"(1) the time '~/)(111 betweell lI/'rl'8t illdictmellt,(/1/(/ 

indictment amI trial, aml crmriction lind ,~I'lltellciug; 

"('!) thc lIumbcl' of mrrff{'/'.~ II/'e,~cllfl'r1 to fhe United 

8tatf's AltO/'III'!} fol' PI'G,iiCclltiol/, {(ml fhc /llIm/)cI'S of Rllrh 

maffcr,~ llroscclIt('(1 (fnd not Pl'o.q(,(·II((,(/.­

"(3) the numbcr of -m(fffcr.~ tl'Otlsf('/'Iwl to otlu'l' dis­

trict8 or to 8tate,~ for Pl'osc('ution; 

"(4) the nllmbcr of ('a.w;.~ disposed of by tria/alld h!} 

plea; 

"(5) the rnte.<r of nollc Jil'o.~ci}lIi, di.<mi.wti, ((rf/uiff(fl, 

COl1vidirJ71, di'CCl'8iOIl, m' othcl' disposition; alld 

"(6) the extent of pl'cm/judication drtcntion alld re­

lease, by numbers of defcnriant.q and day8 i1l clIstod]} or 

at liberty prior to disposition. 

"(d) Each lilan 8hall'furt//I·r spcrify tlir 1"dc rhanyc.q, 

statutol'Y amendments, and o]i]lro}wiatioIlS Ilcrdcd to CIfNdllotc 

furthcr improvcments in the admilli.qtl'ntion of j/l.~ticr ill the 

(li.~Ir·ict which crmnot be a('('ompli...hcrl witliOllt 811('11 aml'i/d­

mClli.'! or fnnds, 

" (c) Rach plan ,~hallillcllldc I'c('ommcndatioll.~ fo the 

Administrative Office of the Unitcd 8tatc.~ COUl't.~ fol' /'('I)()rt­

illy fOI'TlIS, pl'ocedurcs, and time rCf}uirements. The Dircctor 

of the Administrative Office of the United Statc,q C;O/lrt.~, with 

the apprmml of the Judicial (:onfCl'cnce of the Unitcd 8t(ltC8, 

.~lwll prcs(Tibc 811ch form.~ aud '{ll'o('cd'/l1'cs and timc I'c'7l1il'e­
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1 menta consistent with section 3168 after consideration of the 

2 recommendations ctfntained in the district plan and the need to 

3 reflect both unique local conditions and uniform nalional 

4: reporting standar.ds. 

"§ 3167. Reports to Congress. 

6 "(a) The Administrative Office of the United States 

., Courts, with the al)proval of the Judicial Conference, shall 

8 submit periodic reports to Congress detailing the plans sub­

9 mitted pursuant to section 316.5. The reports shall be sub­

mitfed within tM'ee months following the final dates for the 

11 submission of plans under section 3165(e) of this title. 

12 "(b) Such reports shall include recommendations for 

13 legislative changes or additional appropriations to achieve 

14 the time limits and objectives of this Act. The report shall 

a180 contain pertinent information such as the state of the 

16 criminal docket at tlte time of the adoption of the plan; the 

17 extent of pretrial detention and release; and a description 

18 of the time limits, procedural techniques, innovations, systems, 

19 and other methods by which the trial or other disposition of 

crimil1al cases have been expedited or may be expedited in the 

21 districts. 

22 "§ 3168. Planning procell. 

23 "(a) Within sixty days of enactment of this Act, each 

24 United States district court shall convene a planning group 

cO'luristing at minimum of the Chief Judge, a United States 
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magistrate, if any designated by the ellief JudfJe, the United 

States Attorney, the Clerk of the district court, the Federal 

Public Defender, if any, a private attorney e;rl'erienced -in 

the defense of criminal ca8e.~ in the district, th(! Chief United 

States Probation Officer fol' the district, and a l'e1'son skilled 

in criminal just'ice resem'ch who .~hall ad as reporter for the 

group. The group shall advise the district cOllrt with respect 

to the formulat'ion of all district rllans and shall submit its 

recommendati{)Us to the district court for each of the district 

plans required bg section 8165. The group shall be re.~ponsi-

ble for the initial formulation of all district plans and of the 

reports required by the Act. and in aid thereof, it shall be 

entitled to the planning funds specified in section 316.9. 

"(b) The planning group shall ad{h'ess itself to the need 

for reforms in the c1'iminal justice .~ystem, including but not 

limited to changes in the gl'aml jury system, the finality of 

criminal judgments, habeas COJ'pus and collateral att-acks, pre­

trial diversion, pretrial detention, e.rcessit'e reach of Federal 

criminal law, simpliflCafion and improvement of pretrial and 

sentencing p1'Ocedures, and appellate delay. 

"(cJ .Hembers of the planning group with the e.t:ception 

of the reporter shall receive no addifional compensation for 

their services, but shall be reimbursed for fravel, subsistence 

and other necessary expen,~es incun'ed by fhem in carrying 

out the duties of the advisory ,1Jrollp in rrcc01'dance with the 
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1 provisions of title 5, United 8tate8 Code, chapter 57. The 

2 reporter shall be compensated in accordance with ,qection .110.9 

3 of liJle 5, United States Code, Olldllotwithstamlin.'7 other ])/'u­

4 tJisions of law lIema!1 be employed for allY period of time 

during which hi.~ 8ervice.Q are needed. 

6 "§ 3169. Federal Judicial Center. 

7 "The Fed,eral .Judicial Center .~l/all adt'iqe and con.mit 

8 with the Griminal ju..~tice advi.qory plarmin,lJ !Jroups and the 

9 district court,~ in cOllnection with their duties ,meier 11Ii.9 Aer.. 

"§ 3170. Speedy trial data. 

n "(a) To facilitate tlte plallning process and the imple­

12 mentation of the time limits and objecti'lles of this Act, the 

13 clerk of eaclt district court shall assemble'the information and 

14 compile the .~tatistics requil'ed by ,qections .'J166 (b) and (c) of 

this title. The clel'k of each district court ,~hall a.'hqmnblc such 

16 information and compile such statistics on .'JUch fONnS and 

17 under suclL regulations as the Administrative Office of the 

18 United States Conrts shall prescribe with tile apprO/'al of the 

19 Judicial Conference and after consultation with the AUornel/ 

General. 

21 "(b) The clerk of each district court is autlwrized to ob­

22 tain the information required by sections 8166 (b) and (c) 

23 from all relevant sources includin!J the United States At­

24 torney, Federal Public Defender, private defen,qe coulIsel 

appearin.'l in criminal cases in the di.qfricl, U nited 8tat(',~ dis­
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trict court judge8, and tbe chief Federal Probation Officer for 

the dwfricf. ThiB subsection shall rwt be construed to require 

tbe release of any confidential 01' privileged information. 

"(cj The information and statistics compiled by the clerk 

pursuant to this section shall be made available to the di13tnct 

cOllrt, Ihe criminal j1lstice ad1'i.~0I'y planning group, the cir­

cuit council, and the Adminwtrative Office of the United States 

Courts. 

"§ 3171. Planning appropriations. 

"(aj There is authorized to be appropriated f01' the fiscal 

yew' elldillg .Til JI(~ 30, 1,97.5, to the Federal judiciary the sum 

of $'2,.500,000 of which SIIIn up to $25,000 shall be allocated 

by the Administrative Office of the United States Courts to 

each Federal judicial district, and to the Superior Court of 

the District of Columbia, to carry out the 'initial phases of 

planning and implementation of .~peedy trial plans under this 

chapter. The funds so appropriated shall remain available 

until expended. 

" (lJ j No funrls appropriated under thw section may be 

iWjJ<'.nlird in any di8t1'id e,n:rpt by two-Ihh'ds vote of the 

lJlanning gl'OlIp. Funds to tlte c;vteui a1~ailable may be ex­

peuded for prrsonnel, facilities, and any other purpose per­

mittrti by law. 

«§ 3172. Definitions. 

"As used in this chaptcl'­
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"(1) the terms 'judge' or 'judicial officer' mean, 

unless otherwise indicated, any United States magistrate, 

Federal distriot judge, or judge of the Supe1'ior Court 

for the District of Columbia, and 

"(2) the term 'offense' means any criminal offense 

which is in violation of any Act of Congress and is tri­

able by any court established by Act of Congress (other 

thana petty offense as defined in section 1 {3) of this 

title, or 'an offense triable .by court-martial, military com­

mission, provost court, or other military tribunal}. 

"§ 3173. Sixth amendment rights. 

"No provision of this title shall be interpreted as a 

bar to any claim of denial of speedy trial as required by 

amendment VI of the Constitution. 

"§ 3174. Judicial emergency. 

"(a) In the event that any district court is unable to 

comply with the time limits set forth in section 3161{c} due 

to the status of its court calendars, the chief judge, where the 

existing resources are being efficiently utilized, may, after 

seeking the recommendations of the planning group, apply 

to the judicial council of the circuit for a suspension of such 

time limits. The judicial council of the circuit shall evaluate 

the capabilities of the district, the availability of tlisiting 

judges from within and without the circuit, and make any 
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recommendations it deems appropriate to alleviate calendar 

congestion resulting from the lack of resources. 

"(b) If the judicial council of the circuit shall find that 

no remedy for such congestion is reasonably available, such 

council may apply to the Judicial Conference of the United 

States for a suspension of time limits set forth in section 3161 

(c). The Judicial Conference, if it finds that such calendar 

congestion cannot be reasonably alleviated, may grant a sus­

pension of the time limits in section 3161 (c) for a period of 

time not to exceed one year for the trial of cases for which 

indictments are filed during such period. During such period 

of suspension. the time limits from arrest to indictment, set 

f01·th in section 3161 (b), shall not be reduced, nor shall the 

sanctions set forth in section 3162 be suspended; but such 

time limits from indictment to trial shall not be increased to 

exceed one hundred and eighty days. The time limits for the 

trial of cases of detained persons who are being detained 

solely because they are awaiting trial shall not be affected by 

the provisions of this section. 

"(c) Any suspension of time limits granted by the J udi­

cial Conference shall be reported to the Congress within ten 

days of approval by the Director of the Administrative 0 lJice 

of the United States Courts, together with a copy of the appli­

cation for such suspension, a written report setting forth de­
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tailed reasons for granting such allproval and a proposal for 

increasing the resources of such dist1'i('(. In the event an addi­

tional period of suspension of time limits is necessary, the 

Director of the Administrative Office of the United States 

Courts shall so indicate in his report to the Congress, which 

report shall contain sllch application for such additional 

period of suspension together with any other pertinent infor­

mation. The Judicial Conferenre ,~hall not grant a suspension 

to any district within six mont/t,9 following the expiration of 

a prior suspension without the consent of the Congress. Such 

consent may be requested by the Judicial Conference by re­

porting to the Congress the facts supporting the need for a 

suspension within sllch si,l'-month period. Should the Congress 

fail to act on any application for a suspension of time limits 

within six' months, the Judicial Conference may grant such a 

suspension for an additional lleriod not to cJwed one year." 

SEC. 102. The tables of chapters for title 18 of the 

United States Code and for part II of title 18 of the United 

Statf's Code m'e carll amended hy insertinrl immediately after 

tbeitem relating to chapter :~07 tlte folloll'in,fj new item: 

"'!!08. Speedy tri«L ____________ ______________________________ .11Gl". 
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Public Law 93-619 1974 ACI 

93rd Congress, S. 754 
January 3, 1975 

2ln 2let 
'1'0 as~i>lt in reducing crime amI the danger of recid! ViSDl uy requiring speedy 

trials and by strengthening the supervision over persons released pending 
trial, Rnd for other purposes. 

Be it enacted by the Senate and House 01 Representatives 01 the 
United States 01 Ame1'icai1~ Cong1'ess assembled, That this Act may Speedy Trial 
be cited as the "Speedy Trial Act of 1974". Act of 1974. 

18 USC 3161 
note.'rITLE I-SPEEDY TRIAL 

S}:c 101. Title 18, United States Code, is amended by adding 
imml'diately after chapter 207, a new chapter 208, as follows: 

"Chapter 208.-SPEEDY TRIAL 
"Sec. 
"3161. Time limits and exclnsiOlL~. 
;'3162. Sanctions. 
"3163. Effective dates. 
"3164. In:erim limits. 
"3165. District plans-geIlNally. 
"3166. District plan&-contl'nts. 
"3167. Rl'ports to Congrl'ss. 
"3168. Planning process. 
"3169. Federal .Jndicial Center. 
"3170. Speedy trial data. 
"3171. Planning appropriation~. 
"3172. Definitions. 

;'3173. Sixth amendment rights. 

"3174. Judicial emergency. 


"§ 3161. Time limits and exclusions. 18 USC 3161. 

"(a) In any case in \'01 ring a defendant. char~ed with an offense, the 
appropriate judicial officrr, at the earliest practicable time, shall, after 
consultation with the counsel for the defendant and the attorney for 
the GoVel'llnH'lIt, 8('t the case for trial on a day certain. or list it for trial 
on a weekly or other short-term trial calendar at a place wit.hin the 
judicial dish'iet, so as to assurea speedy t.riaJ"".,--_~,--;c;-;-;---;_.=--,-;"_~88~S:,;T;+AT';;"!...i:2~0.;,76,;. 

"(b) Any information or indictment charging an individual with the 88 STAT. 2077 
commission of lIll offense shall be filed within thirty davs from the date 
on which such individual was arrested or selTed with a summons in 
connection with sllch charges. If an individual has been charged with 
a felony in a district in which no grand jury has been in session during 
such thirty-day period, the period of time for filing of the indidult'nt 
shall be extended an additional thirty days. 

"(e) The arraignment of a defelldHnt charb,red in an information or 
indictment with the commission of an offense shall be held within ten 
days from the filing date (and making public) of t.he information 
or indictment, or from the date a defendant has been ordered held to 
answer and has appeared before a judicial officer of t.he court in which 
such charge is pending whichever datr last occurs. Thereafter, where 
a plea of not ~Tuilty is entered, the trial of the defendant shall com· 
mence within sixty days frolll arraignment on the inform;ilioll or 
indictment at sllell plaee, within the dish'iet, tlS fh:l'd hy thr appropriate 
judicial officer. 

"(d) If any indictment or informat.ion is dismissed upon motion of 
the defendant, or any chaJ'~e cont.ltilH,d in a complaint filed against an 
individual is dismisserl or otherwise dropped, and thereafter It com­
plaint is filed against sueh defendant or individual charging him with 
the same offense or an offense based on the same conduct or arlsin/5 from 
the same criminal episode, or an information or indictment IS filed 
charging snch defendant with the smne off!']),;e 01' an offense based 011 

375 



]974 Act 

Post, p. 2080. 

Dele,y periods. 

86 STAT. 2077 
88 srAT. 2/)78 

376 

Pub. Law 93.619 - 2 - January 3, 1975 

the same conduct or arising from the same criminal episode, the pro­
visions of subsections (b) and (c) of this section shall be applieabJe 
with respect to sueh subsequent complaint, indictment, or infonnation, 
as the case may be. 

H (e) If the defendant is to be tried again fonowing a declaration by 
the trial judge of a mistrial or followinJ5 an order of such judge for a 
new trial, the trial shall commenC',6 withm sixty days from the date the 
action occasioning the retrial becomes final. If the defendant is to be 
tried again following an appeal or a collateral attack, the trial shall 
commence within sixty days from the date the action occasioning 
the retrial becom(',s final, except that the court retrying the case may 
extend the period for retrial not to exceed one hundred and eighty days 
from the date the action occasioning the retrial becomes final if 
unavailability of witnesses or other Tadors rt'snlting fl'om passage of 
time shall make trial within sixty days impractical. 

"( f) Notwithstanding the provisions of subsection (b) of this sec­
tion, for the first tweh'e-calendar-month period following the effective 
date of this Sl'ctiOll as set forth in section 3163(a) oT thi;:; ehapter the 
time limit imposed with resped to the p('riod between arrest and 
indictment by subsection (b) of this section shall be sixty days, for 
the second such twelv('-month period such time limit shan be forty-five 
days and for the third sueh period such time limit shall be thirty­
five davs. 

"(gf Notwithstanding the provisions of subsection (c) of this sec­
tion, for the first twelve-ealendar-month pl'riod following the effective 
date of this section as set forth in section 316i3(b) of this chapter, the 
time limit with respect to the period between arraignment and trial 
imposed by subsectIOn (c) of this section shall be one hundred and 
eighty days, for the second such twelve-month period such time limit 
shall be one hundred and twenty days, and for the third such period 
such time limit with respect to the period between arraignment and 
trial shaH be eighty days. 

"(h) The following periods of delay shall be excluded in computing 
the time within which an information or an indictment must be filed, 
or in computing the time within which the trial of any such offense 
must commence; 

"(1) Any period of delay resulting from other proceedings con­
cRrning the defendant, including but not limited t<>­

"(A) delay resulting from an examination of the defend­
ant, and hearing on, his mental competency, or physical 
incaeacity; 

"( B) delay resulting from an examination of the defendant 
pursuant to section 2902 of title 28, United States Code; 

"(C) delay resulting from trials with respect to ather 
charges against tlle defendant; 

"(D) delay resulting from interlocutory appeals; 
"(E) delay resulting from hearings 011 pretrial motions; 
"(F) delay resulting from proceedings relating to trans­

fer from other digtricts under the Federal Rules of Criminal 
Procedure; and 

"(G) delay reasonably attributable to any period, not to 
exceed thirty days, during which any proceeding concerning 
the defendant is actually under advisement. 

"(2) Any period of delay during which prosecution is deferred 
by the attorney for the Governnwnt pursuant to written agree­
ment with the defendant, with the approval of the court, for the 
purpose of allowing the defendant to demonstrate his good 
eonduct. 
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"(3) (A) Any period of delay resultill~ from the absence or 
una vailability of the defendant or an essentlal witness. 

"( B) For purposes of subparagraph (A) of this paragl'aph, a 
defendant 01" an essential witness shall be considered absent when 
his whereabouts arp unknown and, in addition, he is attempting 
tD avoid apprehension or prosecution or his whereabouts cannot 
be determined by due diligence. For purposes of such sub para· 
gmph, a defendant 01' an essential witness shall be considered 
unavailable whenpver his whereabouts are known but his presence 
for trial cannot be obtaint?d by dup diligence or he resists appear­
ing at or being retumed for trial. 

H( 4) Any period of delay resulting from the fact that thp 
d~fpndant is mentally incompetent 01' physically unable to ,,1and 
trllll. 

., ([)) Any period of delay resulting from the treatment of the 
defendant p\ll'suant to st?dion 2902 of title 28, United States Code. 

"(6) If the information or indictment is dismissed upon motion 
of the attorney for the Government and thereafter a charge is 
filed against the defendant for the same offense, or any offense 
required to be joined with that offense, any period of deJay from 
the date the charge was dismissed to the date the time limitation 
would conllnenceto run as to the subsequent charge had there 
be-lm,no previous charge. 

"(7) A reasonable period of delay when the defendant is joined 
for trial with a codefendant as to whom the time for trial has not 
I'un and no motion fOI' st'verance has been granted. 

"(8) (A) Any period of delay resultmg from a continuance 
granted by any judge on his own motion or at the,request of the 
defendant or his cOllllsel 01' at the request of the attonley for the 
Government, if the judge granted such continuance on the basis of 
his findings that the ('nels of jU:otice served by taking such action 
outweigh the best interest of the public and thc defendant in a 
speedy trial. No such period of delay resulting from a cOlltin,uance 
gra.nted by the court in accordance with this paragraph shall be 
excludable under this subsection unless the court sets forth, in the 
record of the case, either orally or ill 'writing, its reasons for find­
ing that the ends of jnstice served by the granting of such con­
tinuance outweigh the best interests of the public and the 
defendant ill II speedy trial 

"(B) The factors, among others, which a judge shall consider in 
detennining whether to grant a continuance under subparagraph 
(A) of this paragraph in any ca"e are as follows: 

"(i) Whether the failure to grant such a continuance in the 
proceeding would be likely to make a continnation of such 
proceeding impossible, 01' result in. a miscarriage of justice. 

"(ii) Whether the case taken as a whol!' is so unusual and 
so complex, due to the number of defendants or the nature 
of the prosecution or otherwise, that it is unreasonable to 
expect adequate preparation within the periods of time estab­
lished by this section, 

"(iii) Whether delay after the grand jury proceedings 
have commenced, in a case where arrest precedes indictment, 
is caused by the unusual complexity of the factual determina­
tion to be made by the grand jury or by events beyond the 
control of the court or the Government. 

"(C) No continuance under paragraph (8) (A) of this subsec· 
tion shall be granted because of general congestion of the court's 
calendar, or lack of diligent prC'paratioll 01' failure to obtain 

88 STAT. 2078 
ee STAT. 20'M 
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anlilahle witnesses on the part of the attorney for the 
Gon'rnm!'lIt. 

"(i) If trial did not eommence within the tillle limitation specified 
in sedion 3161 becauS(' the defendant hnd entt'J'pd a plea of guilty or 
nolo ('out('lId('re subsequently wilhrlrawll to !lny or all ('bargl's in an 
indidlllent, or infoJ'mHtioll, the d<>fendllllt sharI 1)(' d('(,!llNI ~ill(lict('d 
with J'('slwd to all ehargps therein contnim'd within the IIwflningofsec­
tion 3lfil, on the day the on\el' permitting withdl'llwal of the plea 
her'omes finn J. 

H(j)(l) If the nttorll(,Y fOl' the (to\'errllll('lIt knows that It person 
('IHll'g(·d with an Offf'TISe is ser'ving n tenn of impJ'isolllJl('nt in any 
Iwnlll institution. Ill' slln]] prolllptly-­

"(.\) I1HfI(,J'ta ke to ohtain the pl'('sell('(' of t II(' prisoner for trial; 
01' 

"(B) cause a r1dairwr to he filed with the pl'J'son having CllS­

tody of the prisonel' and requ('st him to so ad viS(' the prisoner and 
to ad\'i~r the pI'isoner of his right 10 clE'mllll.1 trial, 

.. (it) If the person ha \·ing cllstody of sHeh prisollt',r T"('eei ves a 
dl'tnim'l"' he shall promptly n(h'ise the prisOl)!'r of the ehal'ge and of 
til(' pl'iSOll!'r's rigllt to drmand trial. If lit allY t illte tit('rpaft('r the pris­
OIlPr inforllls the person hllving (,llstody that Ilc (lo('s (l('mand trial, 
,melt 1)(,I'SOIl shall eauS(l notiee to that. eifeet to he sent pl'Omptly to the 
attol'llPY fOl' the Go\-ernment who ealls('d thr d('tninel' to hI.' filcd. 

"(:3) l 'pOll re('cipt of sllch noti('e, the atto],lIey for tIl\' (1O\'cmment 
shall promptly sc('k to obtain the pr('sencc of tli(' prisoner for trial. 

., (4) ,y IlPn the person having custody of t hc priSOl)(,I' rrceiyes from 
tIl(' Hltol'lwy fOT' the GoVel'nm~llt a PJ'oIwrly s1Ipported n"qlH'st for 
t('lllPOI'S I)' custody of such pl'lsoner for trial, t hI' prisoner shall be 
IIlfir!(' anlilahl(' to that attorney foJ' tIle Gon'l'lIllt(,lIt (imhject, in cases 
of intl'l'jHl'isdidiollal tl'llllsfer. to any right of I he prisonel' to contest 
tIll' ll'/!Hlity of his deliwl'Y), 
"§ 11162. Sanctions. 

"(a) (1) Jf. in tlwcasc of any imlividual agllil!stwhom a complaint 
is fi1<·<1 ('hal'gin/! sl\Ph individual with an Offl'llS('. no indictm('nt or 
information is filed within til(' tim(' limit l-eqllired hv sl'dion 3161 (b) 
as ('xteJl(lpd h~' s('etioll :,161 (h) of this chapt('r', slu:h char'ge against 
that illdi \'idna I ('ontainI'd in 811(:h complaint shall he II ismissNl or other­
wise dmpjl\·d. In d('tHlIIilling whrther to dismiss I he ('as(' with or with­
ollt j)l'('jllili('('. the COUl't, shall considl'r, among othrrs, each of the. 
follo\\'ing fa('tors: the 8(,I'io11SIII'I"S of the offense; the facts and circum­
stllllf'PS of the casC'. which led to the dismissal; and the impad, of a 
1'(' Pl'OS('(' lit ion Oll the ndministl'lltion of this chapter !lnd on the admin· 
istration of jnsti!',\'.. 

"(2) If a defpndant is not brought, to trial within the time limit 
)'cqui)'pd b)' s('dion :n 61 (c) as extl'nd"d by seetion :3161 (h), the infor­
mati01 I 01' intli(,tment shall be dismissed on motion of the defendant. 
The def('l)(lant shall lun-e the burden of proof of supporting snch 
motion bnt the GoveI'llment shall have the burden of going forward 
with the eviden('R, in connection with any exclnsion of time under sub­
paragraph 3161(h) (3). In determining w11ether to dismiss the case 
with or wit.hollt, prejudice, the court shall consider, among others, each 
of the following factors: the seriollsness of the offense; the facts and 
(~ircllmst!lnCes of the ca~ which l('d to the dismissal; and the impact 
of a reprosecution on the administration of this chapwr and on the 
administration of just.ice. Failure of the d('fendllnt to move for dismis­
sal pI'iot' to trial or (',ntry of a plea of guilty or nolo eontendere. shall 
('onstitute a waiver of the right to dismissal under this section. 
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"(b) In any case in which counsel for the defenuant or the attorney 
for the Government (1) knowingly allows the case to be set for trial 
without disclosing the fact that a necessary witness would be unavail­
able for trial; (2) files a motion solely for the purpose of delay which 
he knows is totally frivolous and without merit; (3) makes It state­
ment for the purpose of obtaining a continuance which he knows to 
be false and which is material to the granting of a continuance; or 
(4) otherwise willfully fails to proceed to trial without justification 
consistent with section 3161 of this chapter, the court may punish any 
such counselor attorney, as follows: 

"(A) in the case of an appointed defense counsel, by reducing 
the amount of compensation that otherwise would have been paid 
to such counsel pursuant to section 3006A of this title in an 18 USC 3006A. 
amount not to exceed 25 per centulll thereof; 

"(B) in the case of a counsel retained in connection with the 

defense of a defendant, by imposing on such counsel a fine of not 

to exceed 25 pC!' centum of the compensation to which he is 

entitled in connection with his defense of such defendant; 


"(C) by imposing on any attorney for the Government a fine 

of not to exceed $250 ; 


"(D) by denying any such counselor attorney for the Govern­

ment the right to practice before the COUI·t considering such case 

for a period of not to exceed ninety days; or 


"(E) by filing It report with an appropriate disciplinary 
committee. 

The authority to punish provided for by this subseetion shall be in 
addition to any other authority or power available to such court. 

"(c) The court shall follow procedures established in the Fedl'r:tl 
Rules of Criminal Procedure in ptmishing any counselor attorney 18 USC app. 
for the Government pursuant to this section. 
"§ 3163. Effective dates. 18 USC 3163. 

"( a) The time limitation in section 3161 (h) of this chapter­
"(1) shall apply to all individuals who are arrested or served 

with a summons on or after the date of expiration of the twelve­
calendar-month period following July 1, 1975; and 

"(2) shall cOlnmence to run on such date of expimtion t.o all 
individuals who are arrested or served with a summons prior to 
the date of expiration of such twelve-calendar-month period, in 
connection with the commission of an offense, :Uld with respect 
to which offense no information or indictment has been filed prior 
to such date of expiration. 88 STAT. 2080 

"(b) The time limitation in section 3161(c) of this chapter- 88 STAT. 2081 
"(1) shall apply to all offenses' charged in informations or 

indictments filed on or after the date of expiration of the twelve­
calendar-month period following .July 1,1975; and 

"(2) shall commence to run on such date of expiration as to 
all offenses charged in informations or indictments filed prior to 
that date. 

"(c) Sedion 3162 of this chapter shall become effective aft!'r the 
date of expiration of the fourth twelve-calendar-month period follow­
ing July 1,1975. 
"§ 3164. Interim limits. 18 USC 3164. 

"(a) During an in~erim period con:menei~g ninety days following Interim plan. 
July 1, 1975 ami endmg on the date Immedlate1y preceding the date 
0!1 whieh the time limits provided for under sect'ion 3161 (b) and sec­
~IOn 3161 ( c) of this chapter become effective, each district shall place 
mto operatIOn an interim plan to assure priority in the trial or other 
disposition of cases involving- 379 
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"( 1) detained persons who are being held in detention solely 
because t.hey are await.ing trial, and 

"(2) released persons who are awaiting trial and. ha.ve ~n 
designated by the a.ttorney for the Government as bemg of 11lgh 
risk. 

"(b) DUI'ing the period such plan is in effect, the trial of any per­
son who falls within subsection (a) (1) or (a) (2) of this section shall 
commence no later than ninety days following the beginning of such 
continuous detention 01' designation of high risk by the attorney for 
the Gov(,l'llment. The trial of any person so detained or de3ignated 
as being of high risk on or before the first day of the interim peJ"iod 
shall cOlnmence no later than ninety days following the first d[:y of 
the interim period. 

"(c) Failure to commence trial of a detainee as specified in sub­
section (b), through no fault of the accused or his counsel, or failure 
b commence trial of a designated releasee as specified in sub':ection 
(b), through no fault of the attorney for the Government, shall result 
in the automatic review by the court of the conditions of release. No 
debtillee, as defined in subsection (a), shall be held in custooy pending 
trial nfter tllE' expiration of such ninety-day period required for thl' 
commen~elllent of his h'ia1. A designated releasee, as defined in sub­
section (a). who is found by the court to have intentionally dela~'ed 
the h'ial of his case shall be subject to an order of the court modifymg 
his nonfinancial conditions of release under this title to insure that he 
shall appear at trial as required. 
"§ 3165. District plans-generally. 

"(a) Each district court shall conduct a continuing study of tilt' 
administration of criminal justice in the district cOUIt and before 
United States magistrates of tht' district and shall prepare plans for 
the disposition of criminal cases in accordance with this chaptt'r. Each 
snch plan shall be formulated after consultation with. and after con­
sidering the recommendations of, the Fede.ral J ndicial Ct'nter and the 
planning group established for that district pursuant to section 3168. 
The plans shall be prepared in accordance with the sch{~dule set forth 
in subsection (e) of this section. 

"(b) The planning and implementation pr()C{'ss shall seek to accel­
erate the disposition of crimmal cases in the district consistt'nt with 
the time standards of this chapter and the objectives of effective law 
enforcement, fairness tQ accused persons, efficient judicial administra­
tion, and increased knowledge concerning the proper functioning of 
the criminal law. The process shall set'k to avoid undert'nforcement, 
overenforcement and discriminatory enforcement of the law, prejudice 
to the prompt disposition of civil litigation, and undue pressure as 
well as undue delay in the trial of criminal cases. 

" (c) The plans prepared by each district court shall be submittl'd 
for approval to a reviewing panel consisting of the membl'l'S of the 
judiCial council of the circuit and l'ither the chief judge of the district 
court whose plan is being reviewed or such other active judge of that 
court as the chief judge of that district court may designate. If 
approved by the reviewing panel, the plan shall be forwarded to the 
Administrative Office of the United States Courts. which offic(> shall 
report annually on the operation of such plans to the Judicial Con­
ference of the United States. 

"(d) The district court may modify the plan at any time with the 
approval of the reviewing panel. It shall modify the plan when 
directed to do so by the reviewing panel or the .Tudicial Conference 
of the United States. Modifications shall be rl'ported to the Admin­
istratiye Office of the United Statl's COUl1s. 
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,,( e) (1) Prior to the expiration of the twelve-calendar-month 
period following July 1, 1975, each United States district court shall 
prepare and submit a plan in aecordance with subsections (a) throu~h 
(d) above to govern the trial or other disposition of offenses witilln 
the jurisdiction of snch court during the second and third twelve­
calendar-month periods following the effective date of subsection 3161 
(b) and subsection 3161 (c). 

"(2) Prior to the expiration of the thirty-six calendar month period 
following July 1,1975, each United States district court shall prepare 
and submit a plan in accordance with subsections (a) through (d) 
above to govern the trial or other disposition of offenses within the 
jurisdiction of snch court during the fourth and subsequent twelve­
calendar month periods following the effective date of subsection 3161 
(b) and subsection 3161 (c). 

"( f) Plans adopted pursuant to this section shall, upon adoption, 
and recommendations en the district planning group shall, upon com­
pletion, become public documents. 
"§ 3166. District plans-contents. 

"(a) Each plan shall include a description of the time limits, pro­
cedural techniques, inno,-ations, systems and other methods, including 
the development of reliable methods for gathering and monitoring 
information and statistics, by which the district court, the United 
States attorney, the Federal publie defender, if any, ana private attor­
neys experienced in the defense of criminal cases, have expedited or 
inteml to expedite the trial or other disposition of criminal cases, con­
sistent with the time limits and other objectives of this chapter. 

"(b) Each plan shall include information concernin,g the imple­
mentation of the time limits and ot.her obj<'ctives of this chapter, 
including: 

"( 1) the incid<'nce of and reasons for, requests or allowances 
of extensions of time beyond statutory or district standards; 

"(2) the incidence of, and reasons for, periods of delay under 
section :3161 (Il) of this title; 

"(:3) the incidence of, Ilnd reaSOllS for, the iuyocation of sanc­
tions for noncompliallce with time standards. or the failure to 
invoke such sanctions, and the nature of the sanction, if any 
innlked for noncompliance; 

"(4) the new timetable set, or r!'quested to be set, for an 
extension; 

"(5) the effect on criminal justice administration of the pre­
yailing time limits and sanctions, including the effects on the 
prosecution, the defense, the courts, the correctiol1ul process, costs, 
tl'Hnsfers and appeals j 

"(6) the incldence and length of, reasons for, and remedies 
for detention prior to trial. and information required by the provi­
sions of the Federal Rules of Criminal Procedure relating to the 
snperYision of detention pending trial; 

"(7) the identity of cases which, because of their special 
characteristics, deserve s<'parute or different time limits as a matter 
of statutory classifications; and 

"(8) the incidence of. and reasons for eaclI thirty-day extention 
unclet' section 3161 (b) with l'('speet to !Ill inaietment in that 
district. 

"(c) Each district plan required by section 3165 shall include 
information and stutistics concerning the administration of criminal 
justice within the district, including, but not limited to: 

"( I) the time span between arrest and indictment, indictment 
and trial, ana com-iction and sentencing; 

1974 Act 

18 USC 3166. 

66 STAT. 2062 
86 sTAT. 2083 

16 USC app. 
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"(2) the number of matters presented to the United States 
Attorney for prosecution, and the nnrnb('rs of such matters pros­
ecuted and not prosecnted; 

"(3) the number <?f matt€'rs transferred to other districts or 
to States for prosecutIOn; 

"(-t) the numbt'!' of eases disposed of by trial and by plea; 
(. (I)) the rates of nolle prosequi. dismissal, acquittal, conviction, 

din'{'sion. or other disposition; and 
"(6) the t'xtellt of preadjndication dt'tentlon and release, by 

numbt'rs of defendants and days in custody or at liberty prior to 
disposition. 

"(d) Each plan shall further speeify the rule changes, &tatutory 
amendments, and appropriations nt'eded to t'fiectuate further improve­
ments in the administration of justice in the district which cannot be 
accomplished ,yithout such amendments or funds. 

"(e) Each plan shall include {'ecommendations to the Administra­
tinl Office of the rnited States Courts for report.ing forms, procedures, 
and time !·e9,uirements. The Director of t.he Administrative Office of 
t.he Cnited States Comts, with the approval of the ,Judicial Confer­
enee of the United States, shall prescribe such forms and procedures 
and timl.' requirements consist!'llt ,yith section 3170 after consideration 
of the recommendations ('ontained in the district plan and the need 
to {'{'fleet both unique local conditions and uniform national reporting 
standards. 
"§ 3167. Reports to Congress. 

"(a) The Administl'!lti ve Office of t he l.~nih'd States Courts, with 
the approyal of the ,Judicial Conference, shall submit periodic reports 
to COllgress detailing t.he plans submitted pursuant. to section 3165. 
The reports shall be submitted within three months following the final 
dates for the submission of plans under spetioll 316;}(e) of this title. 

"(b) Such reports shall include rcemnmendatiolls for legislative 
changes or additional appropriations to achieve the time limits and 
objectin's of this chapter. The report shall also eontain pertinent 
information such as the state of the criminal docket at the time of the 
adoption of the plan; the extent of pretrial detention and release; and 
R description of the tim!' limits, procedural techniques, innovations, 
systems, and other methods by which the trial or other disposition of 
criminal eases have been expedited or may be expedited in the districts. 
"§ 3168. Planning process. 

"(a) "Within sixty days after ,July L 1075, (>ach Unit{'d States dis­
trict court shall com'ene a planning group consisting at minimum of 
the Chief ,Judge, a United Stat~s magistrate, if any designated by the 
Chid Judge, the United StatRs Attorney, the Clerk of the district 
c.ourt, the :Federal Public. Defender, if any, a private attorney experi­
enced in the defense of criminal caS('s in the district, the Chief United 
States Probation Officer for the district, and R person skilled in crim­
inal justice research who shall act as reporter for HIe group. The ~rroup 
shall advise the district court with respect to the formulation of all 
distriet plans and shall submit its recommendations to the district 
court for each of the district plans required by section 3165. The group 
shall be r€'spensibl('; for the initial formulation of all district plans and 
of the reports required hy this chapter and in aid ther{·of. it shall be 
entitled to the planning funds specified in section ~171. 

"(b) The planning group shall address itself to the Iwed for reforms 
in the criminal justice system, including but not limited to changes in 
the grand jurv system, the finality of criminal judgments, h"abe..as 
corpus and coflatRral atta('ks, pretrial diversion, pretrial detention, 
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excessive reach of Federal criminal law, simplification and improve­
ment of pretl'ialand se.ntencing procedures, and appellate delay. 

"(c) Memoors of the planning group with the e.xception of the 
reporter shall receive no additional coml?ensation for their serviceil, 
but shall 00 reimbursed for travel, SubSIstence and other necessary 
expense..'l incurred by them in carrying out the duties of t.he ad visory 
group in accordance with the provisions of title 5, United States Code, 
chapter 57. The reporter shall be compensated in accordance with sec­
tion 3109 of title 5, United States Code, and notwithstanding other 
provisions of law he may be employed for any period of time during 
which his services are needed. 
"§ 3169. Federal Judicial Center. 

"The Federal Judicial Center shall advise and consult with the 
planning groups and the district courts in connection with their duties 
under this chapter. 
"§ 3170, Speedy trial data. 

"(a) To fa.cilita.te the planning process Rud the implementation of 
the time limits and objectives of thIS chapter, the clerk of each dist.rict 
('ourt shRlJ assemble the in!ormation and compile the statistics required 
by sections 3166 (b) and (c) of this tit Ie. The clerk of each district 
court shall assemble such information and compile such statistics on 
such forms and under such regulations as the Administrative Office 
of the United States Courts shall prescribe with the approval of the 
Judicial Conference and after consultation with the Attorney General. 

"(b) The clerk of each district comt is authorized to obtain the 
information required by sections 3166 (b) and (c) from all relevant 
sources including the r nited States Attorney, Federal Public 
Defender. private defense <'Onn8el appearing in c.riminal CaSf'5 in the 
district, United States district court judges, and the chief Federal 
Probation Officer for the district. This subsection shall not be 
construed to require the release of allY confidential or privileged 
information. 

"(c) The information and statistics compiled by the clerk pursuant 
to this section shall bl~ made available to the district court, the plan­
ning group, the circuit council, and the Ailministrative Office of the 
United States Courts. 
"§ 3171. Planning appropriations. 

"(a) There is authorized to be appropriated for the fiscal year end­
ing June 30,1975, to the Federal judiciary the sum of $2,500,000 to be 
allocated by the Administrative Office of the United States Courts to 
Federal judicial districts to carry out the initial phases of planning 
and implementation of speedy trial plans under this chapter. The 

1974 Act 

Tra.ve1 exw 
penses. 

Compensa.tion. 

18 US:: 3169. 

18 USC 3170. 

18 USC 3171. 

funds so appropriated shall remain available,_u'fn,.,.t""i.:..l.,::.e""x""p""eTn,::=d",ed""'=-_1"'r-:6,;-;6;--;:;S,;:;TA;"iTi',-*.20i;i8ii-4 
"(b) No funds appropriated under this section may be expended B8 STAT. 2085 

in any district except by two-thirds vote of the planning ~rou'p. Funds 
to the extent available may be expendeil for personnel, facihties, and 
any otller purpose permitteil by JRw. 
"§ 3172. Definitions, 18 USC 3172. 

"As nsed in this chapter­
"(1) the terms 'judge' or 'jndicial officer' mean, unless otherwise 

indicated, any United States magistrate, Federal district judge, 
and 

"(2) the term 'offense' means any Federal criminal offense 
which is in violation of any Act of Congress and is triable by any 
court established by Act of Congress (other than a petty offense 
as defined in section 1 (3) of this title, or an offense triable by 
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court-martial, military commission, provost court, Ol.other mili­
tary tribunal). 

"§ 3173. Sixth amendment rights. 
"No provision of this chapter shall be interpreted as a bar to any 

claim of denial of speedy trial as required by amendment VI of the 
Constitution. 
"§ 3174. Judicial emergency. 

" (a) In the event that any district court is unable to comply with 
the time limits set forth in section 3161 ( c) due to the status of its court 
calendars, the chief judge, where the existing resources are being 
efficiently utilized, may, after seeking the recommendations of the 
planning group, apply to the judicial council of the circuit for a sus­
pension of such time limits. The judicial council of the circuit shall 
evaluate the capabilities of the district, the availability of visiting 
judges from within and without the circuit, and make any recommen­
dations it deems appropriate to alleviate calendar congestIOn resulting 
from the lack of resources. 

"(b) If the judicial council of th(' circuit shall find that no remedy 
for such congestion is reasonably available, such council may apply 
to the ,JudiCIal Conference of the United States for a suspension of 
time limits set forth in section 3161(c). The ,Judicial Conference, if it 
finds that such calendar congestion cannot be reasonably alleviated, 
may gl'ant a suspension of the time limits in section 3161 (c) for a 
period of time not to exceed one year for the trial of cases for which 
indictments are filed during such period. During such period of sus­
pension, the time limits from arrest to indictment, set forth in section 
3161 (b), shall not be reduced, nor shall the sanctions set forth in 
8(>~tion 3162 be suspended; but such time limits from arrangement to 
trial shall not be mcreased to exceed one hundred and eighty days. 
The time limits for the trial of cases of detaiued persons who are 
being detained solely because they are awaiting trial shall not be 
affected by the provisIOns of this section. 

"(c) Any suspension of time limits granted by the ,Iudicial Con­
ference shaH be reported to the Congress within ten days of approval 
by the Director of the Administrative Office of the Unit('d States 
Courts, together with a copy of the application for such suspension, 
a written report setting forth detailed reasons for granting such 
approval and a proposal for increasing the rel'>OUl'ces of such district. 
In the event an additional period of suspension of time limits is nec­
essary, the Director of the Administrative Office of the United States 
Courts shall so indicate in his report to the Congress, which report 
shall contain such application for such additional period of suspen­
sion together with any other pertinent information. The Judicial 
Conference shall not grant a suspension to any district within six 
months following the expiration of 'a prior suspension without the 
consent of the Congress. Such consent may be requested by the .rudicial 
Conference by reporting to the Congress the facts supporting the need 
for a. suspension within such six-month period. Should the Congress 
fail to act on any application for a suspension of time limits within 
six months, the Judicial Conference may grant such a suspension for 
an additional period not to exceed one year." 

SEC. 102. The tables of chapters for title 18 of the United States 
Code and for part II of title 18 of the United States Code are each 
amendl'd by inserting immediately after the item relating to chapter 
207 the following new item: 
"208. Speedy triaL___________________________________________________ 8161". 

<, u.s GOVERNMENT PRINTINGOFFICE:1987·181~175103 



THE FEDERAL JUDICIAL CENTER 

The Federal Judicial Center is the research, development, and 
training arm of the federal judicial system. It was established by 
Congress in 1967 (28 U.S.c. §§ 620-629), on the recommenda­
tion of the Judicial Conference of the United States. 

By statute, the Chief Justice of the United States is chairman 
of the Center's Board, which also includes the Director of the 
Administrative Office of the United States Courts and six 
judges elected by the Judicial Conference. 

The Center's Continuing Education and Training Division 
conducts seminars, workshops, and short courses for all third­
branch personnel. These programs range from orientation semi­
nars for judges to on-site management training for supporting 
personnel. 

The Research Division undertakes empirical and exploratory 
research on federal judicial processes, court management, and 
sentencing and its consequences, usually at the request of the 
Judicial Conference and its committees, the courts themselves, or 
other groups in the federal court system. 

The Innovations and Systems Development Division designs 
and helps the courts implement new technologies, generally under 
the mantle of Court ran II~a multipurpose, computerized court 
and case management system developed by the division. 

The Inter-JUdicial Affairs and Information Services Division 
maintains liaison with state and foreign judges and judicial 
organizations. The Center's library, which specializes in judicial 
administration, is located within this division. 

The Center's main facility is the· historic Dolley Madison 
House, located on Lafayette Square in Washington, D.C. 

Copies of Center publications can be obtained from the 
Center's Information Services office, 1520 H Street, N.W., 
Washington, D.C. 20005; the telephone number is 202/633-6365. 
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