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PREFACE 

In January 1973; As A Matter of Fact was published by 
the Federal Judicial Center as a handbook to answer common ques
tions likely to be in the minds of newly appointed United States 
Probation Officers. As a publication, As A Matter of Fact met 
the purpose for which it was intended. It was well received by 
experienced officers in the field who found its material to be 
helpful and pertinent to everyday correctional situations. In 
addition, new officers found the material invaluable in compre
hending the Federal Court System which had just become their 
employer. 

When the first printing of As A Matter of Fact was 
expended, it was necessary to decide whether to reprint it, to 
rewrite it, or to revise it. The decision to revise the volume 
under a new title was made as the best alternative since it was 
found that about fifty percent of the material published in 1973 
was obsolete or out of date by 1975. 'fuis dramatically points 
out the need for probation officers to realize the rapid changes 
constantly taking place in their profession. Probation is not 
static. It is dynamic and reflects the changes in the social" 
mores as well as the laws. It requires staff members who are 
viable enough to grow~ adapt and respond professionally to the 
changing society and new organizational structures and relation
ships. 

Like its predecessor, the purpose of this volume will 
be to answer common questions likely to be in the minds of newly 
appointed probation officers. is intended also to give the 
new officers a commou base of information Drior to their attending 
one of the formal orientation schools conducted by the Federal 
Judicial Center. 'fuis book endeavors to present some of the 
basic information which otherwise would be covered in the orien
tation programs thus making available additional time during 
the classes to cope with the more complex issues. 

It serves also as an outline for chief probation of
ficers in their initial orientation discussions with new staff 
and may be invaluable in measuring the new officers' grasp of 
the federal probation scene. 

'fuis publication is not intended to replace the Proba
tion Officers ptlnual or other basic documents with which the 
p~obation officer must become familiar, but rather to put under 
one cover the information most helpful to the new officer. 
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Authorship of the new vol~~e was delegated to a com
mittee rather than anyone individual. Appreciation is expressed 
to the authors who contributed their thoughts and ohilosophy 
in the form of articles and materials contained herein; and to 
those who rewrote materials previously published. 

Credit is also due to those who assisted in editing 
the materials for inclusion. They include: Assistant Chiefs 
of the Division of Probation, Donald 1. Chamlee, and Frederick 
R. Pivarnik; Deputy Director of Continuing Education and Training, 
Richard M. Mischke; Chief, Training Program Develooment, Bureau 
of Prisons, Dennis R. Hubbard; Administrative Officer, D.S. Parole 
Board, James C. Neagles; P.ssistant Professor of La.w, University of 
Tennessee, Niel Cohen; and, Counsel Emeritus, National Council on 
Crime and Delinquency, Sol Rubin. 

In addition, appreciation for their advice is expressed 
to: Chief U.S. Probation Officers George P. Adams, Chester C. 
McLa.ughlin, and William S. Pilcher; to Deouty Chief U.S. Probation 
Officer Herbert Vogt; to Suoervising U.S. Probation Officer 
William P. Adams; and to U.S. Probation Officers Thomas L. Barnes, 
Paul F. Cromwell Jr., and Jerry P. Morgan. 

These and others have been an invaluable aid in the 
compilation of this work. 

JOHN W. SISSON, Jr. 
Assistant Deouty Director 
Continuing Education and 
Training Division 



FOREWORD 

Due to the rapid growth of the Federal Probation 
Officer System in the last several years, it has become neces
sary for the Federal Judicial Center to reevaluate the type 
and amount of training which can be offered. We wish there 
were limitless funds and staff to provide all the training 
needed in this vital field of service within the Federal 
Judiciary. Unfortunately, it is not possible to train every 
new officer as soon as he or she enters on duty. We ~~ll con
tinue our effort to offer orientation training as soon as pos
sible after a new officer is on duty. i<le will also continue 
to offer other training as it can be provided. However, we 
are reaching a point where it is going to be an impossible 
task to educate and train probation officers other than 
through an orientation program. 

This is one effort at providing a resource material 
to fill in the gap of some of the needed local training until 
a formal seSSiO!l can be scheduled. other localized, packaged 
training materials will certainly be a thing of the future as 
we attempt to meet the training needs of a rapidly growing 
and changing system. 

I feel this book will be as valuable as the pre
ceding volume. It too will need to be updated as times, 
courts, al1d programs change. However, for ]'lQW , it repre
sents a step in the right direction. 

WALTER E. HOFFMAN 
DIRECTOR 

The Federal Judicial Center 





CHAPI'ER I 

INTRODUCTION TO THE PROBATION SYSTEM 

\'lelcome to the Federal Probation System. As a federal 
probation officer you occupy a key position in government. The 
daily exercise of your judgment and will have a profound 

on the lives and futures of countless people--not only 
those who are the immediate subjects of your work but those 
whom their behavior ultimately affects. 

Your position is unique. Fundamentally your job is to 
help people--people with deep hurts, in need of under
standing, people in of guidance, people who need to know 
that someone cares. But also basic to your job is your unwaiver

dedication to upholding the law and making your community a 
place to live. The uniqueness your work is that through 

your humanitarian efforts and the impact of your life, you will 
achieve the ultimate goal of corrections. You will help draw 

out of crime and thereby afford the only real and lasting 
protection to all citizens. 

Helping people is what probation is all about) but 
within a legal structure whose requirements though sometimes 
restrictive cannot brushed aside. Organizational framework, 

policies and prescribed procedures although 
can seem rather unless seen in perspective as means to 
an end. 

There is reason--in law, in regulation, in rule or in 
experience--for is required of probation officers or 
recommended for their guidance. The Division of Probation holds 
firmly the view that whenever a particular policy or procedure 
ceases to make good sense, it should be modified or abolished. 
The Division looks to the field probation officers for continuing 
feedback to keep policy; practice and procedure in line with 
reality. 

Purpose. Both the puroose and philosophy of the Proba-
System are to a degree in the foregoing. pur

stated more concisely however the following definition: 

The central goal of the Probation System is to enhance 
the safety of comm~ity by reducing the incidence 
of criminal acts by persons previously convicted. 
goal is achieved through the , guidance, 
ance, surveillance and restraint of offenders to enable 
their reintegration into society as law abiding and pro
ductive members. 
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Philosophy. An excellent statement probation 
philosophy is found in introduction to Standand3 Rela~L~g to 
Probation. The document, authored by the American Bar Association 
which hold the copyright, one of a series on Standards for 
Criminal Justice. The statement of probation philosophy follows: 

The basic idea underlying a sentence to probation 
very simple. Sentencing is in large part con

cerned with avoiding future crimes by helping the 
defendant learn to productively in the commu
nity which he has offended against. Probation 
proceeds on the theory that the best way to pursue 
this goal is to orient the criminal sanction toward 
the community setting in those cases where is 
compatible with other dbjectives of sentencL~g. 
Other things being equal, the odds are that a given 
defendant will learn how to live successfully in the 
general community if he is dealt with in that com
munity rather than shipped off to the artificial 
and atypical environment of an institution of con
finement. Banishment from society, in a word, is 
not the way to integrate someone L~tO society. 
Yet imprisorJl'rent involves just such banishrnent
albeit for a temporary sojourn in most cases. 

This is of course not to say that probation should 

be used in all cases, or that it will always pro

duce better results. There are many goals of sen

tencing, some of which in a given case may require 

the imposition of a sentence to imprisonment even 

in the face of a conclusion that probation is more 

likely to assure the public that the particular 

defendant will not offend again. And there are 

defendants as to whom forced removal from the en

virorJl'rent which may in some part have contributed 

to their offense ma.y be the best beginning to a 

constructive and useful life. 


By the same token, however, it is to say that 

probation 1's a good bit more than the "matter of 

grace" or Itleniencyl! which characterizes the phi

losophy of the general public and of ~any judges 

and legislatures on the subject. Probation 

an affirmative correctional tool, a tool which is 

used not because it of rraximum benefit to the 

defendant (though, of course, this is an impor

tant side product), but because it is of maximum 
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benefit to the society which is sought to be served 
by the sentencing of criminals. The automatic re
sponse of many in the criminal justice system that 
imprisonment is the best sentence for crime unless 
particular reasons exist for "mitigating" the sen
tence is not a sound starting_point in the framing 
of criminal sanctions. The premise of this report 
is that quite the opposite ought to be the case
that the automatic response in a sentencing situa
tion ought to be probation, unless particular aggra
vating factors emerge in the case at hand. At least 
if such aggravating factors cannot be advanced as 
the basis for a more repressive sentence, probation 
offers more hope than a sentence to prison that the 
defendant will not became part of the depressing 
cycle which makes the gates of our prisons resemble 
a revolving door rather than a barrier to crime. 

It must of course also be realized that this thesis 
cannot be practiced in a vacuum. Too often a sen
tencing judge is faced with the Hobson's choice of a 
sentence to an overcrowded prison that is almost a 
guarantee that the defendant will emerge a more 
dangerous man than when he entered or a sentence to 
an essentially unsupervised probation that is little 
more than a release of the defendant without sanc
tion, as well as without incentive to avoid the com
mission of a new offense. Such a state of affairs 
represents a failure of the legislative process of 
the highest order. The criminal justice system has 
failed :in this country for this reason more than 
any other; not enough attention has been paid to 
providing adequate correctional choices to those 
who TImst operate the system. The thesis of these 
standard3is that an adequate correctional system 
will place great reliance on appropriately funded 
and manned probation services. Within such a con
text, probation can lead to significant improvement 
in the preventive effects of the criminal law, at 
TImch less of a financial burden than the more typi
cal prison sentence. 'Ibis TImch has been proven in 
those jurisdictions where it has had a chance to 
work. CXJ.e shOUld not treat lightly an approach to 
crime control that offers the hope of better results 
at less cost. This, in a sentence, is the hope of 
probation. 

3 




Note: The American Bar Association Standards are printed in 
individual volumes. They may be ordered from the American Bar 
Association, Circulation Department, 1155 East 60th Street, 
Chicago, Illinois 60637, telephone (312) 493-0533. The cost 

$3.25 per volume. 

History. Although probation generally regarded as 
having its origin solely in America, there were practices in the 
English courts as early as the 14th century which can be seen as 
its forerur.ners. Release persons prior to conviction on re
cognizance or bail during good behavior established a pattern 
not dissLuilar to suspension of sentence of convicted persons 
and release under prescribed conditions or restraints. 

Sirrdlar and related practices developed also in the 
Arrerican colonies but the first recognized use what now is 
regarded as embryonic probation did not occur until 1831 in the 

of goston when a judgment was rendered in Municipal Court 
creating the basis for legal enforcement conditions of pro
bation. Ten later in the police court of the same city 
a shoe~er named John Augustus, with court approval, commenced 
providing volunteer services in the supervision of persons re
leased by the court to his care. 

The first probation law was enacted by the Massa
chusetts legislature in 1878. Two years later another law was 
added to the books permitting the appointment of probation of
ficers for adult offenders throughout the cities and towns of 
the State. In 1898 an act of the legislature authorized appoint
ment of probation officers by the Massachusetts Superior Courts 
and authorized the courts to fix their salaries. 

ltlhat happened in Massachusetts in the last of 
the 19th century had an obvious impact on the legislatures of 
other states. In the following two decades probation became 
authorized by law in the District of Columbia and 46 of the 
states. Probation now is authorized in every state of the union. 

Tne federal courts were not among the first to e!1joy 
probation services. Prior 1916, federal judges had followed 
a practice of suspending sentence in many cases a'1d proba" 
tion informally. However a Supreme Court decision that year 
(Killits ex parte 242 U. s. 27) held that a federal judge was 
without power to suspend sentence indefinitely. The court 
gested 1I ••• probation legislation or such other means as the 
legislative mind may devise ... 11 to answer the need of the judi
Ciary to exercise "enlarged but wise discretion in the infinite 
variations which may be presented to them for judgment ... " 
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The gestation and birth of the Federal Probation 
System was anything but uneventful. Between 1916 and 1925 proba
tion legislation was introduced into Congress almost every year. 
Most of the proposals were opposed by the 'D:;partment of Justice 
but were supported by a few vitally interested district court 
judges and had the strong support of the National Probation Asso
ciation (now the National Council on Cri.rre and D:;linquency). 
The Act of Congress establishing a Probation System in the United 
States Courts was signed by President Coolidge on March 5, 1925. 

Although the Probation Act has undergone amendment 
several ti.rres, two changes made in 1930 were among the more signi
ficant. The first removed the Probation System from the Civil 
Service and placed the power of appointment of probation officers 
in the hands of the judges of the district courts. The second 
placed upon probation officers the responsibility for the super
vision for persons paroled from federal penal institutions. 

The first probation officers, three in number, were 
appointed in 1927. By 1930 only five more had been added. In 
the succeeding 10 years the service grew to an authorized strength 
of 233 officers. Since then its growth has continued with major 
breakthroughs occurring in the mid-1950's when nearly 150 addi
tional officer positions were authorized and again in 1972 when 
the Congress authorized an increase of 168 positions. In 1974 
the authorized strength increased to 1,148, and in 1975 further 
action of Congress increased the staff to 1, 468 officers, 20 
probation officer assistants and 941 clerk stenographers. 

Prior to 1940 the Probation System was administered 
by the Department of Justice, specifically the Bureau of Prisons. 
Following creation of the Administrative Office of the United 
States Courts, which came into being late in 1939, the admin
istration of probation was transferred to the Judiciary and a 
Division of Probation was established within the Administrative 
Office. In the mid and late sixties several efforts were mounted 
without success to return the Probation Service to the Justice 
Department to place the three major components of federal cor
rections under the same roof. Much can be said for creation of 
a wholly unified corrections service. The view has prevailed, 
however, that the Probation System should continue to be com
pletely insulated from any possible influence of the prosecutive 
arm of the government. 

More detailed information on the development of pro
bation generally may be found in Cri.rre, Courts and Probation by 
Charles L. Chute and Marjorie Bell. A copy of the volume has 
been provid~d to each probation office. Reference is also made 
to Appendix A of this volume. 

5 




Present Composition. As of September, 1974, the Pro
bation System has an authorized strength of 1,468 officers si
tuated in 213 offices serving tl1e 91 United States District Court~ 
in the 50 states, the District of Columbia and the Cormnonwelath 
of Puerto Rico. In addition probation offices financed and ad
ministered locally serve the District Courts of the United States 
Virgin Islands, Guam, aDd the PaDama Canal Zone. Tbese offices 
and the offices the Probation System cooperate closely in fur
nishing needEd field services for one another in their respectIve 
areas. 

The Probation System is responsible for supervision 
the corrrnunity of more than 60,000 persons--two thirds or 

more whom have been granted probation by the courts and the 
rewainder released on parole or mandatory release from irlsti
tutioYl3 the Bureau of Prisons and ];1.ilitary disciplinary 
barracks (see "Board of Parole" in ChaDter VIII). The Proba
tion System responsible also for conducting D:r'esentence in
vestigations of virtually all persons convicted of offenses 
against the United States, for inquiring into the circurr~tances 
of juvenile offenders to ascertain vmether prosecution should 
be deferred or diverted, for investigating parole arrangements 
prior to release of federal prisoners, and for :L'1vestigatir.g 

violations of probation and parole. Armually the System 
prepares approximately 77,000 investigative reports. 

Unlike many federal agencies the Probation System 
is not centralized. Local administration is' in the hands of 
the chief probation officers of the 01 district courts vmo are 
directly responsib to the courts they serve. The programs 
and services of the field offices are co-ordinated by the Di
vision of Probation of the Administrative Office of the United 
States Courts in Washington. The Probation Division likewise 
carries the responsibility for budgeting, personnel adminis
tration and promoting the efficient operation of the System. 

Federal Corrections. The three major components of 
federal corrections are the Probation System, the Bureau of 
Prisons and the United States Board of Parole. As implied in 
the foregOing the Probation System stands at the entrance and 
exit points the federal government's correctional efforts. 

provides a community based rehabilitation program for of
fenders under the jurisdiction of the courts. It cooperates 
closely with the Bureau of Prisons in providing informational 
inputs following commitment, in maintaining contacts with fami
lies of prisoners and in providing prerelease information and 
planning assistance. In like manner the Probation System func
tions in close harmony with the United States Board of Parole 
furnishing all necessary field services for that body. 
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ROLE OF THE PROBATION OFFICER 

The duties and responsibilities of probation officers 
flow from four sources: those llnposed by statute, those llnposed 
by rule, those assigned by the court and those assumed by admin
istrative agreement. 

Statutory Duties. The basic duties of probation offi 
cers as set forth by law are found in Title 18 of the United 
States Code. Section 3655 provides that the probation officer 
shall furnish to each probationer under his supersision a written 
statement of the conditions of probation and shall instruct him 
regarding the same; that he shall keep informed concerning the 
conduct and condition of each probationer under his supervision 
and shall report thereon to the court placing such person on pro
bation; that he shall use all suitable methods not inconsistent 
with the conditions llnposed by,the court to aid probationers and 
to bring about improvements in their conduct and condition; that 
he shall keep records of his work; shall keep accurate and com
plete accounts of all monies collected from persons under his 
supervision; shall give receipts therefor and shall make at least 
monthly returns thereof; shall make such reports to the Director 
of the Administrative Office of the United States Courts as he 
may at any time require. 

Section 3655 provides also that each probation officer 
shall perform such duties with respect to persons on parole as 
the Attorney General shall request. Section 4164 broadens the 
above provision to include persons on mandatory release. Section 
4208(c) provides that it shall be the duty of probation officers 
to furnish the Board of Parole information concerning prisoners 
sentenced under Section 4208(a) and whenever not incompatible 
with the public interest their views and recommendations with 
respect to the parole disposition of such cases. 

Sections 5008, 5016, 5019, and 5020 define responsi
bilities of probation officers as set out in the Federal Youth Cor
rections Act. Probation officers are required to perform such du
ties with respect to youth offenders on conditional release as the 
Attorney General shall request; are required to supervise youth of
fenders in the corrmunity; are required to make reports regarding 
youth offenders to the Youth Division of the Board of Parole; and 
are authorized to execute warrants issued by that division. 
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the 

Duties L"Y'.])osed bv Ru.le. Rule (c) (1) of the Federal 
Rules of C!':irJlinal Procedur~ (see Chapte!' III) the pro
bation service of the court to a p!'esentence invest ion 
and report to the court before the of sentence or the 
granting of probation unless court othep,vise directs. 
32(c) (2) ident the basic information reouired to be included 
in a presentence report iy addition the court 

discretion to to couILSel the 
contents the presentence report. 

D0ties Assigned by Court. addition to the 
set out above under Section 3655, this section also 
that probation officers shall perfo~l such other as the 
court may direct. Section 3401(c) Drovides that a ~nited States 
magistrate, \vith the approval of a judge the district court, 
~3y direct the probation service of the court to conduct 
tence invest render reports to the :;0gistrate 
to the imposition of sentence. 

indi
cated in 
srJp between the System, 
BoaY>(} Parole. By virtues an A~inistrative understanding 
dating from 19}~O probation officers social inquiries the 
request the Bureau Prisons, maintain contact 'tlith prisoners' 
families assis: in plans persons return
ing to the cOT:n:.unity on or mandatory By forrml 
agreement betweer: Director of Administrative Office a.."1d 

of JL~, Na\~ and Air Force, probation officers 
services on request of military establishments, 

in addition provide supervision of persons paroled from mili
tary irstallations. 

General. addition to specific set out 
above the probation officer has a responsibility to Imow 
his corrnnunity, its culture, traditions, institutions and agenCies. 
He should ImO'd the social resources in the cOlTll11u;"1i ty and how 

r.ake use of them, and he should take aJ1 active interest in 
his community's social welfare. 

Further probation officer should do he can to 
Ll1crease public understanding and Imowledge probation and 
parole and recognition their adv3Tltages. officer should 
handle plhfJlicity with dignity, tact, a'1d friendliness, being 
mindful of the nature of the court's work his 
own responsibility to the offenders he is assisting. 
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Under the guidance of the chief, the probation officer 
shoUld take advantage of radio and television facilities to 
foster public understanding of probation and parole and to ex
plain his own responsibilities and objectives. Likewise he should 
keep relations with press representatives on a dignified and friend
ly level and should rely on the court to set the limits within 
which information about offenders may be divulged and publicized. 
The probation officer also should avail himself of every opportu
nity to give public talks on probation and parole and the role 
of the probation officer in dealing with the problems of delin
quency and crime. 
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CHAPI'ER III 

CRIMINAL PROCEDURE 

For an intelligent understanding 01' the proceedings 
in criminal cases each probation officer should become acquainted 
with the Federal Rules of Criminal Procedure. A copy of the 
rules as amended to October 1, 1972, is included as Appendix D. 

Authority for Rule Making. 'Ihe power to prescribe 
rules of criminal procedure in the courts of the Urt1ted States 
is vested in the Supreme Court by Sections 3771 and 37'72 of 
Title 18, United States Code. Rules proITnllgated by the Supreme 
Court ITnlSt be reported to Congress by the Chief Justice, and if 
Congress takes no negative action, they become effective go days 
after they have been thus reported. 

Rules of Special Interest to Probation Officers. 'Ihe 
attention of probation officers is directed in particular to 
Rules 7, 10, 11, 20, 32, 35, 38(a) (4), 43, 44, and 57. 'Ihese 
rules cover the aspects of criminal procedure of most inrnediate 
concern to probation officers including the areas of indictment, 
arraignment, pleas, transfers between districts for plea and 
sentence, sentencing, stay of execution, the required presence 
of the defendant, the right to assigned counsel, and provision 
for local rules to be made by the district courts. 

Rules Have Effect of Law. 'Ihe sections cited above 
empowering the Supreme Court to prescribe rules of cr1minal pro
cedure provide also that all laws in conflict with such rules 
shall be of no further force after the rules have taken'effect. 

Rule Making Process. 'Ihe Judicial Conference of the 
United States (see Chapter IX) is required by Section 331 of 
Title 28, United States Code, to carry on a continuous study of 
the operation and effect of the General Rules of Practice and 
Procedure as pres cribed by the Supreme Court including the Rules 
of Cr1minal Procedure. 'Ihe statute requires also that the Judi
cial Conference recommend desirable changes or additions to the 
rules from time to time for consideration of the Supreme Court. 

'Ihe Judicial Conference carries on its study of the 
operation and effect of the General Rules of Practice and Proce
dure through a standing committee on Rules of Practice and Proce
dure assisted by five advisory committees on special subjects. 
One of the advisory committees is the Advisory Corrmittee on Cr1m
inal Rules. 'Ihe standing conrnittee is comprised of United States 
Circuit Judges, professors of law and practicing attorneys. 
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Included in the Advisory Corrrnittee on Crim:inal Rules are United 
States circuit judges, United States district Judges, judges 
State courts, and Assista'1t Attorney General, law professors and 

In practice the Advisory Comnittee does the spade worle 
in preparing amer.cL'TIents or additions to criminal rules. It 
then presents the COffir.Qttee on Rules of Practice and ProcedlU~ 
a the proposed cha'1ges and additior.s v-.rith full expla
nation in notes appended to each them. Before taking action 
on the proposals the Corrmtttee on Rules of Practice and Procedill'e 
circulates them to j and lawyers throughout the United 

comments and sU¥Eestiors for the coWMittee's benefit. 
a period of one year' is allO'tled for receipt such 

After full consideration of points of view the Com
ice and Procedure makes ~ ts recorrmend

ations to the Conference of the United States. 
and to the rules approved by Conference 
are then submitted to the Supreme COtLvt. If adopted by the COill't 

a~e then repo~ted to the Congress as noted. 

'The process r\.110 making a continuous one, the 
cO::"1lTLi ttees meet several times each year. 
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CHAPI'ER Dr 

THE CRIMINAL LAW 

Statutes of Special Interest to Probation Officers. 
Most of the offenses committed by persons with whom probation of
ficers will be working are violations of the criminal provisions 
of Title 18 of the United States Code. Whatever time a probation 
officer can spend in perusing and developing a nodding acquaintance 
with Part 1 of Title 18 (Sections 1 through 2520) will be time 
well invested. The Probation Officer should also be knowledge
able of the recently enacted Juvenile Justice and Delinquency 
Prevention Act (9-7-74 Public Law 93-415). 

Other criminal law provisions coming to the probation 
officer's attention with reasonable frequency are those found in 
Sections 1306, 1324, 1325 and 1326 of Title 8 dealing with 1mm1
gration problems; Sections 841, 844, 846 and 960 of Title 21 
relating to narcotics; Sections 5811, 5841, 5851, 5854 and 5861 
of Title 26 pertaining to fi,rearms; Sectiorn 7201, 7203 and 7206 
of Title 26 covering income tax evasion and fraud. 

Sentencing Alternatives. For many years Judge Walter 
E. Hoftman, Director, Federal Judicia 1 Center, served on the 
faculties of institutes on sentencing and seminars for new judges, 
addressing the subjects of Sentencing Alternatives and Sentencing 
Philosophy. In a paper on the latter topic Judge Hoftman admonishes: 

If any word of advice as to sentencing should 

be given to a new federal judge, it would be 

to "lean upon your probation officer" as he 

should have knowledge of all sentencing alter

natives and the ability to apply them in the 

proper cases. 

Since more than just a few other federal judges share 
Judge Hoffman I s view, the burden to borne by the probation 
officer seems clear. Not only for his own information but because 
of its great value to the judge, it is imperative that the proba
tion officer quickly develop an intimate grasp.of the alternatives 
available to the court in sentencing. 

A chart is supplied as Appendix B which sets forth the 
alternatives in outline form. 'Ihe alternatives fall into three 
basic categories--those applicable to juvenile offenders, those 
applicable to' youth offenders and young adult offenders and those 
applicable to adult offenders. In each category the approrpriate 
prOVision for the use of study and observation procedures are noted. 
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Through use of the ChCL~ and study of the cited sections of the 
criminal code the probation officer may acquire a systematic know
ledge of sentencing alternatives. 

A copy of a paper by Judge Hoffman is included as Ap
peniix C. 

Althougtl the probation officer should be thoroughly 
conversant with the criminal laws and sentencing procedures, he 
should refrain from any attempt to interpret the law. this 
respect he should seek the advice of the court or the United 
States Attorney. Because of the complexities of many penalty 
provisions the probation officer should look to the trained pro
fessional in the field of law for advice and interpretation. 
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CHAPTER V 

THE COURT FAMILY 

This chapter will serve to introduce the new probation 
officer to the work of the other principal officers of the dis
trict court. More detailed informa.tion will be found in the 
section of the United States Code alluded to in the respective 
paragraphs. 

The Judge. Sections 81 through 144 of Title 28, United 
Code, deal with judges of the United States District Courts. 

The judges are appointed by the President by and with the advice 
and consent of the Senate and hold office during good behavior. 
In each district that has more than one judge the one who is senior 
in corrmission and under 70 years of age is the chief judge of 
the district court. 

The business of a court having more than one judge is 
divided among the judges as provided by the and orders of 
the court. The chief judge is responsible for the observance of 
such rules and orders and in addition divides the business and 
assigns the cases so far as the rules and orders do not other
wise prescribe. 

The Ma..sistrate. On implementation of Public law 90-578 
enacted October 17,1968, United States magistrates assumed the 
duties and functions formerly performed by U.S. commissioners. 

include processing complaints and issuing summonses and 
arrest warrants, issuing search warrants, issuing administrative 
inspection warrants (under the Comprehensive D1~g Abuse Preven
tion and Control Act of 1970)1 conducting initial appearance pro
ceedings under Rule 5(a) and t.b) of the Federal Rules of Criminal 
Procedure, setting and reviewing bail and conducting preliminary 
examinations and removal hearings. 

The magistrates also have trial ,iurisdiction over minor 
offenses--those misdemeanors which may be punished by imprison
ment of one year or less and a fine of up to $1,000. Included 

entry; theft of government pruperty or from inter
shipments valued at under $100; some Food and ~g Act 

violations; first violations of the Motor Carrier Act; certain 
fraud and forgery matters; obstruction of the mail ; and miscella
neous offenses not proscribed by Act of Congress but punishable 
under state law in federal court under the Assimilated Crimes 
Act. 
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In the discretion of the district court the magistrate 
may perform any other duty "not inconsistent" with the Constitu
tion or a specific statute. Under this authority several district 
courts have assigned magistrates to conduct arraignments of defen
dants in criminal cases, review prisoner petitions, serve as 
special masters in civil cases, conduct pretrial conferences and 
motion proceedings in both civil and criminal cases, try civil 
cases with the consent of the parties, and select juries. By 
direction of the court the magistrate may also review petitions 
requesting the appointment of counsel filed under the Criminal 
Justice Act by alleged parole or mandatory release vlolators. 
'The law relating to magistrates is found in United States Code, 
Title 28, Section 631-639. 

The Clerk of the Court. Subject to the direction of the 
court the clerk has a wide range of important and responsible 
duties. For litigants he is the gateway to the court. He keeps 
the court's records and is the court's fiscal officer. He func
tions as the court's executive officer and in this capacity can 
be a positive force in the initiation and operation of administra
tive procedures which best promote efficient and effective move
ment of the court's work. 

In accordance with Section 751 of Title 28, United 
States Code, the clerk of each district court and his deputies 
exercise the powers and perform the duties assigned to them by 
the court. 

The Bankruptcy Judge. The bankruptcy laws constitute 
Title 11 of the United States Code. A bankruptcy court may be 
presided over by either a district judge or a judicial officer 
'Villose title is Bankruptcy Ju~ge. When presided over by a bank
ruptcy judge, the bankruptcy court is an inferior court to the 
district court and a person aggrieved by an order of a bankruptcy 
judge may apDeal to the district court. 

The bankruptcy judge is appointed by the district judges 
for a tenn of six years and may be removed by the judges for cause 
after notice and hearing. Bankruptcy proceedings are civil rather 
than criminal in nature. Consequently, except for certain crimes 
relating to bankruptcy (see Title 18, United States Code, Section 
152), probation officers generally will have little official 
contact with bankruptcy judges. 

'llie Court Reporter. The employment and duties of court 
reporters are covered in Title 28, United States Code, Section 
753. Reporters ,are required to attend each session of the court 
and every other proceeding designate&by rule or order of the 
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of the court or by one of the judges. Further they are required 
to record verbatim by shorthand or mechanical means, which may 
be augmented by electronic sound recording subject to regulations 
promulgated by the Judicial Conference: (1) all proceedings in 
criminal cases had in open court; (2) all proceedings in other 
cases had in open court unless the parties with the approval of 
the judge shall agree specifically to the contrary; and (3) such 
other proceedings as a judge of the court may direct or as may 
be required by rule or order of the court or as may be requested 
by any party to the proceeding. 

Reporters are appointed by each district court, the 
number being determined by standards prescribed by the Judicial 
Conference of the United States. Reporters receive an annual 
salary and in addition receive fees for transcripts ordered by 
parties to an action. Fees are not received for transcripts 
requested only by a judge or for transcripts of arraignments, 
pleas and proceedings in connection with the imposition of sen
tence. Reporters are not required for proceedings before a magis
trate.. Electronic recording normally is used for such proceedings 
unless a magistrate is conducting a hearing which is covered by 
Title 28, United States Code, Section 753. 
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CHAPI'ER VI 

OIHER OOURT OFFICERS 

Other officers of the court with wham the probation 
officer has frequent official contact include the United States 
Attorney and his assistants, attorneys representing defendants 
in criminal proceedings and the United States Marshal and his 
deputies. 

'!he United States Attorney. A United States attorney 
for each judicial district is appointed by the President by and 
with the advice and consent of the Senate. His term of appoint
ment is four years. Assistant United Statesattorneys are appointed 
oy the Attorney General for indefinite terms. 

By statute each United States attorney is required 
within his district to prosecute for all offenses against the 
United States; to prosecute or defend for the government all 
civil actions, suits or proceedings in which the United States 
is concerned; to defend gover.t:1ITlent officers and employees in civil 
actions or suits arising from the performance of their official 
duties; and generally to institute and prosecute proceedings 
for the collection of fines, penalties and forfeitures. 

The United States attorney's office is a prime source 
of essential information for the probation officer in preparing 
the qfficial account of the offense in presentence reports. 
Likewise in cases that have gone to trial the assistant who has 
handled the prosecution may have valuable insights into the beha
vior of the defen::lant and other witnesses during the trial. He 
also is the authoritative source as to the nature of the penalty 
which is permissible under the law in a particular case. 

The United States attorney's office can be of consider
able help to the probation officer in preparing for probation 
revocation proceedings and in many districts the United States 
attorney or one of his assistants represents the probation offi
cer at revocation hearings. 

In larger offices the functions of the United States 
attorney are discharged througtl specialized units dealing with 
criminal, civil, tax or other particular kinds of matters. 

Private ~fense Counsel. Any defen::lant in a criminal 
case who is financially able may retain an attorney of his own 
choosing. 
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Federal Public Defenders and Community Defenders. 
Federal Public Defenders and attorneys supplied by Community 
Defender organizations serve the same purpose within the federal 
court system. Under the Criminal Justice Act (Title 18, United 
States Code, Section 3006A) they furnish legal representation 
to any person financially unable to obtain such (1) who is charged 
with a felony or misdemeanor or with juvenile delinquency by the 
commission of an act which, if committed by an adult would be 
such a felony or misdemeanor or with a violation of probation, 
(2) who under arrest, when such representation is required by 
law, (3) who is subject to revocation of parole, in custody as 
a material witness, or seeking collateral relief under Sections 
2241, 2254, or 2255 of Title 28 or Section 4245 of Title 18, or 
(4) for whom the Sixth Amendment to the Constitution requires 
the appointment of counselor for whom, in a case in which he 
faces of liberty, any federal law requires the appointment 
of counsel. 

The Community Defender organization attorneys thus 
perform same functions as the Federal Public Defender's office 
under the Act. However, the organization of the two offices is 
quite different. . 

A Federal Public Defender and his staff are government 
employees. The Federal Public Defender is appointed and is re
movable by the judicial council of his circuit (the U. S. Court 
of Appeals sitting as an administrative body). The judicial 
council also fixes his pay on a basis analogous to the U. S. 
attorney. This gives the Public Defender an independence from 
control by the U. S. District Court or any non-judicial authority; 
but all of the fringe benefits of a government employee. 

A Community Defender organization on the other hand is 
not a government office but a nonprofit defense counsel service 
established and administered by any group authorized by a district 
criminal justice plan to provide representation. It is compen
sated for representing federal litigants either on the same basis 
as private attorneys, or on the basis of annual grants approved 
for it by the Judicial Conference of the United States. 

Judicial districts may have one of three systems of 
indigent representations under the Criminal Justice Act: 

(1) 	 appointment of private attorneys only, or 

a combination of private attorneys, and 


(2) a 	Federal Public Defender, or 
(3) a 	Community Defender organization. 
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The United States M3.rshal. A United States marshal 
for each judicial district is appointed by the President by and 
with the advice and consent of the Senate and serves a term of four 
years. As authorized by the Attorney General each marshal may 
appoint deputies and clerical assistants. Deputy marshals are 
subject to removal by the marshal pursuant to Civil Service regu
lations. 

The United States marshal of each district is the marshal 
of the district court and may be required to attend any session 
of court. It is his duty to execute all lawful writs, process 
and orders including subpoenas, warrants of arrest and c1tat ions . 
He has legal custody of federal prisoners pending trial, hearing, 
or delivery to a federal confinement facility. Under guidelines 
established by the Bureau of Prisons the marshal usually desig
nates the institutions to which committed offenders will be sent. 
In exceptional cases he requests designation fram the Bureau. 

The marshal is responsible for security of the court 
house and individual court rooms. He is responsible also for 
physical custody of federal prisoners in the court house and for 
their transportation to federal penal and correctional institution. 
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CHAPIER VII 

ENFORCEMENT AGENCIES 

The jurisdiction and functions of the enforcement agen
cies with which the probation officer is likely to have the most 
frequent contacts are described here. 

Federal Bureau of Investigation. 'Ihe FBI, an agency 
of the Department of Justice, is charged with investigating all 
violations of federal laws with the exception of those which have 
been assigned by legislative enactment or otherwise to some other 
federal agency. 

The FBI has jurisdiction over some 185 investigative 
matters. Among these are espionage, sabotage, and other subver
sive activities; kidnapping; extortion; bank robbery; interstate 
transportation of stolen property; civil rights matters; inter
state gamnling violations; fraud against the government; and 
assault or killing the President or a federal officer. Coopera
tive services of the FBI for other duly authorized law enforce
ment agencies include fingerprint identification laboratory 
services, police training, and the National Crime Information 
Center. 

'Ihe FBI will also attempt to locate and apprehend pro
bation violators for whom warrants have been issued by the courts 
and parole and mandatory release violators for whan warrants have 
been issued by the Parole Board, regardless of whether the origi
nal convictions were for offenses within the FBI's investigative 
jurisdiction. 

Immigr:ation and Naturalization Service. 'Ihe Inmigra
tion and Naturalization Service, Department of Justice, is re~ 
sponsible for administering the Immigration and Naturalization 
raws relating to the admissions, exclusion, deportation, and 
naturalization of aliens. Specifically, the service inspects 
aliens to determine their admissibility into the United States; 
adjudicates requests of aliens for benefits under the law; pre
vents illegal entry into the United States; investigates, appre
hends, and removes aliens in this country in violation of the law; 
and examines alien applicants wishing to become citizens. 

The Border Patrol Division carries on enforcement acti
vities in the ,1rrnnediate vicinity of national boundaries. The 
Investigations Division is responsi~le for enforcement activities 
in the balance of the nation and supplements Border Patrol efforts 
in the border areas. 
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Drug Enforcement Administration. The mission of the 
Drug Enforcement Administration, another agency of the Depart
ment of Justice, is to control narcotic and dangerous drug abuse 
through enforcement and prevention programs. The primary respon:>i
bility of the bureau is to enforce the laws and statutes relati~~ 
to narcotic drugs, marihuana, depressants, stimulants, and hallu-
cinogenic drugs. 

Drug Enforcement Administration conducts domestic and 
international investigations of major drug traffickers, concen
trating efforts at the source of illicit supply or diversion. 
The Administration places particular emphasis on the immobiliza
tion of clandestine manufacturers, interr~tional traffickers and 
origins of diversion from legitimate channels. In addition, ~~ 
Enforcement Administration works cooperatively with other agenciE~s 
as well as independently to institute national drug abuse prevention 
programs. 

Drug Enforcement Administration also regulates the legal 
trade of narcotic and dangerous drugs. This entails establishing 
import-export a~d manufacturing quotas for variuus controlled drugs; 
registering all authorized handlers of drugs; and inspecting the 
premises and records of legal handlers. 

Organized Crime and Racketeering Section. Operating 
under the supervision of the Justice Department in major metro
politan areas are "Strike Forces.1! These consist of prosecuting 
attorneys and representatives of federal law enforcement agencies 
having a special interest in organized crime activities. 

FOBtal Inspection Service. The Inspection Service 
under an Assista~t Postmaster General, protects the mails, post2~. 
funds, and property; investigates within the Postal Service con
ditions a~d needs which may affect the security and effectivepess 
of the Postal Service; apprehends those who violate the postal 
laws; and inspects and audits financial and nonfinancial operatic.ns. 

Bureau of Customs. The Bureau of Customs, Department 
of the Treasury, engages in activities for the collection and 
protection of the revenue; the prevention of fraud and smug
glin~and the processing and regulation of people, carriers, carfo 
and mail into and out of the United States; and performs a variety 
of functions for other government agencies in safeguarding agri
culture, business, health, security and related consumer interests. 

Customs is active in suppressing the traffic in illegal 
narcotics (in conjunction with the Drug Enforcement Administraticn), 
and enforcing munitions control, pier pilferages (in conjunction 
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with the FBI), preventing hijacking and other crimes aboard depart
ing aircraft, through the "Sky Marshal" program; and enforcing 
regulations affecting articles in international trade where paral
lel regulations control domestic articles (such as copyright, 
trademark, and patent restrictions regulated domestically by the 
Patent Office or Copyright Office; and special marking provisions 
for wool, fur, and textile products controlled domestically by 
the Federal Trade Commission). 

The Bureau of Customs enforces certain environmental 
protection programs for other agencies. 

United States Secret Service. Subject to the direction 
of the Secretary of Treasury, the U. S. Secret Service is author
ized to protect the person of the President of the United States, 
the members of his immediate family, the President elect, the 
Vice President, or other offiper next in order of succession to 
the President, the Vice President elect, maj or Presidential or 
Vice Presidential candidates, former Presidents and their wives 
during his lifetime, widows of former Presidents until their death 
or remarriage, and rrrlnor children of former Presidents until they 
reach age 16, and visiting heads of a foreign state or foreign 
goverrnnent. 

The Secret Service is also authorized to detect and 
arrest any person committing any offense against the laws of the 
United States relating to coins, currency, and other obligations 
and securities of the United States and foreign governments; 
supervise the Executive Protective Service and the Treasury se
curity force. 

Bureau of Alcohol, Tobacco and Firearms. The AT and F, 
another Treasury Department agency, attempts to achieve voluntary 
compliaPce with the law under the Bureau t s jurisdiction; to assure 
full collection of revenue due from legal industry; to suppress 
traffic in illicit untaxpaid distilled spirits, and the illegal 
possession and use of firearms, destructive devices and explosives; 
to assist federal, state, and local law enforcement agencies in 
reducing crime and violence; to eliminate commercial bribery, 
consumer deception and other improper trade practices in the 
distilled spirits industry. 

Internal Revenue Service. The Intelligence Division 
of the Internal Revenue Service, Department of Treasury, comucts 
investigations involving criminal tax fraud and related criminal 
investigations. 
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The Securities and 
Exchange agencies of the 
Executive Branch the government. Corrmission's enforcement 
activities are designed to secura compliance with statutes regu
lating the issuance of securities, the maintenance of securities 
exchanges, DubUc utility holding compaYlies, trust indentures 
and investment companies (mutuc,l funds) and investment advisors. 
Enforcement activities include measures to compel obedience to 
the disclosure requirements of the registration and provisions 
of the act, tc prevent fraud and deception in the purchase and 
sale securities, to ootain court orders enjoining acts and 
practices which operate as a fraud upon investors or ctherwise 
violate the laws, to revoke the registratio!13 of brokers and deal,~rs 
and investment advisors willf':ll1y in such acts and prac
tices, to suspend or expel from national securities exchanges 
or the National Associatiun of Secur:"tles Dealers Incorporated, 
any member or officer who has violated any provision of the federal 
securities laws, and to prosecute persons who have engaged in 
fraudulent activities or other violations of those laws. To 
this end investigations are conducted into complaints or other 
evidence of securities violations. Evidence thus established 
of law violatio':13 in the purchase and sale of securities is used 
in appropriate ac1rrJ_nistrative proceedings to revoke registrations 
or in actions i!1Stituted in feceral courts to restrain or enjoin 
such activities. vmere the evidence tends to establish fraud or 
other willf':ll \~olation the securities laws, the facts are 
referred to the Attorney General for criminal prosecution of the 
offenders. The Corrmission may assist in such prosecutions. 

'The Securities and Exchange Corrmission has offered to 
furnish to probation officers in1brmation about offenders origi
nally investigated by that agency. The probation officer should 
corrmunicate with the Chief' the Securities Violation Section, 
Division of Trading and fvlarketing, Securities and Exchange Com
miSSion, 500 North Capitol Street, Washington, D. C. 20549. 

Detailed descriptions of these and other agencies are 
contained in a variety of sources. One which wIll be especially 
helpful to the probation officer is entitled United States Govern
ment Manual. Further information on this resourc"e is available 
in the recorrmended reading lis t in this text. 
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CHAPrER VIII 

RELATED CORREGrIONAL AGENCIES 

The success of correctional efforts at the federal level 
is dependent on an intimate working relationship between the 
Probation System, the Federal Bureau of Prisons and United States 
Board of Parole. rrhis chapter gives a brief description of the 
responsibilities and functions of the related agencies. 

Bureau of Prisons. The control and management of federal 
penal and correctional institutions is vested by statute in the 
Attorney General of the United States (Title 18, United States 
Code, Section 4001). rrhe same section authorizes the Attorney 
General to establish and conduct industries, farms, and other 
activities, to classifY the inmates and provide for their proper 
government, discipline, treatment, care, rehabilitation, and re
formation. Section 4041 provides that the Bureau of Prisons 
shall be in charge of a director who is appointed by and serves 
directly under the Attorney General. The duties of the Bureau 
of Prisons are spelled out in Section 4042. They include (1) 
management and regulation of all federal penal and correctional 
institutions, (2) provision of suitable quarters, and provision 
for the safe keeping, care and SUbsistence of all persons charged 
with or convicted of offenses against the United States or held 
as witnesses, (3) provision for the protection, instruction and 
discipline of all persons charged with or convicted of offenses 
against the United states, and (4) provision of technical assist
ance to state and local governments in the improveID2nt of their 
correctional systems. 

Section 4082 provides for commitment of convicted per
sons by the courts to the custody of the Attorney General who 
is empowered to designate the place of confinement and to transfer 
persons from one place of confinement to another. rrhe section 
provides also for furloughs and work release. 

rrhe Bureau of Prisons operates 44 facilities including 
15 Community TreatID2nt Centers and has in its custody more than 
23,000 offenders. In addition the Bureau establishes and monitors 
contracts with local jails for pretrial detention and short tenn 
cOmmitments, with "'private and local government agencies for com
munity programs, and with some state correctional systems for 
cornmitrn=nt of selected offenders. 

The Bureau's primary objective is to carry out the judg
ment of the courts and to prepare offenders for return to the com
munity as law-abiding productive citizens. Efforts are underway 
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to :improve federal prison system by developing a balanced 
program that includes increased educational and vocational train
ing "'.ow,"'""'.,-, , a variety of counseling and therapy techniques, 
special units specific treatment problems, and expanded com
rrn.mity Emphasis is directed toward increased 
development 
zation of 

a professionally trained staff, increased utili
and evaluation capabilities, expansion of 

technical to state and local correctional systems, and 
provision facilities to meet and future 

1969 the Bureau expanded substantially its 
professional complement of , case workers, psychiatrists 
and psychologists. In recognition of the need for a sound racial 
balance between staff and inmates a successful minority recruit
ment progra~ also been implemented with a large number of 
vacant positions being filled with qualified representatives of 
minority groups. 

training centers have been opened Atlanta, 
, Texas, Bureau the of 

providing new employee with introducto~J training in cor
rectional techniques and career employees with inservice training. 
In addition to the training , an ongoing program to train 
all correctional staff in co~~seling and other skill areas has 
also been established, and full-time training coordinators have 
been appointed at each institution to direct local effort3. 

program developments in recent include 
special treatment units for with drug abuse problems, 
extension of commQ~ity based such as cOmmlli~ity treatment 
centers and treatment programs to probationers a~d parolees, 
and increased mental health within the institutions. 

The development of the Functional Unit System by the 
Federal Bureau of Prisons is proving to be a most significant 
step in correctional treatment administratiDn. Treatment 
units of approximately 100 inmates are developed around the con
cept that of the resident's treatment and are 
brought under the adrninistration and guidance of a Unit 
team which responsible for the , O~stody and Correction 
of the D2cisions are \flth the resident keeping 
with total and Institutional policy and procedure. 'The 
Unit Team is composed of an administrator (manager), a case 
manager, psychologist, correctional counselor, unit , 
educational representative, and such staff as are necessary 
for its function. Staff involvement and availability areas of 
treatment, develoDment, decision-,making most impor
tant to the achievenent of . treatment goals. Follow-up 
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and evaluation of the residents and the Unit program are impor
tant responsibilities of the Unit team as it relates to the total 
mission of the institution. 'Ihe Functional Unit System brings 
the resident, his team, and all things that are relative to his 
life and development, together in a concentrated effort to assure 
effective and successful re-entry into the community. 

An a.rrbitious building program has also been undertaken. 
The first new facility, the Robert F. Kennedy Youth Center, was 
opened in Morgantown, West Virginia, in 1968. In 1974, a new 
Youth Facility was opened in Pleasanton, California; and a former 
P.H.S. Hospital at Lexington, Kentucky was converted to a minimum 
security Adult institution. The San Diego, California, Metro
politan Correctional Center opened late in 1974. A Federal Center 
for Correctional Research at Butner, North Carolina, and Metro
politan Correctional Centers in New York and Chicago are all cur
rently under construction with completion dates scheduled for 
1975. Additional Metropolitan Correctional Centers are planned 
for other urban areas in the immediate future. 

In an effort to make maximum use of available resources 
and assist case managers in the classification process, an auto
mated data processing system has been developed. A seg]llent referred 
to as "R-A-P-S" (rating, age, prior record and sentence) helps 
institution personnel establish treatment priorities by generating 
regular reports concerning areas of 1rrrnate needs, number of program 
enrollments, completions and withdrawals, reason for withdrawals, 
number of inmates with needs not yet programmed and needs for which 
there are no programs available. rrhis system has been recently 
refined and is making valuable contributions toward more effective 
management and resource utilization. 

As seen by the Bureau, the most critical problems it 
faces today are those related to facilities that are seriously 
over-crowded, too large, antiquated or located in remote areas. 
Such institutions were buil~ in an era when prisons were designed 
solely as places of punishment and men are confined in multi-tiered 
cell blocks of steel and concrete. The Bureau I s long range plans 
call for the replacement of these outdated facilities with smaller 
rrore manageable units designed to complement modern correctional 
philosophy. 

The Bureau of Prisons is deeply involved in programs 
providing institutional treatment as well as aftercare for addicted 
offenders. After developing programs for persons committed under 
Title II of the Narcotics Addict Rehabilitation Act the Bureau 
recognized that many other offenders, although not eligible for 
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commitment under that Title, were in need of treatment for addic
tion problems. As a result the Drug Abuse program was inaugurated 
and currently operates in a number of institutions. Aftercare 
treatment offers a continuity of programming between the institu
tional phase of treatment and parole supervision. Since released 
offenders are under the jurisdiction of the Board of Parole and 
are officially supervised by the federal probation officers, close 
coordination most important. 

In 1961 the Bureau of Prisons stepped directly into 
community-based correctional prograITS vnth the establishment of 
its first guidance centers, whj ch now are known as 
Community TreatJrent Centers. From the inception of the initial 
planning for centers the Division of Probation vms directly 
involved and provided a staff menber on a time basis to serve 
on the Bureau's planning task force .. 

The Conrnunity Treatment Centers provide extensive prere
lease services offenders during the 90 to 120 days of 
their sentences. Since 1970, they also have provided community 
treatment programs for probationers, parolees and short term 
committed offenders as an alternative to confinement. 

Board of Parole. The statute creating the Board of 
Parole is of the United States Code at Section 
4201. The Board consists of eight full members appointed 
by the President by and w:ith the advice and consent of the Senate. 
The Jrembers serve six year overlapping , and may be reappointed. 
Section 5005 of 18 created a youth Correction Division. 
The Attorney General designates the Chairman of the Board and the 
Chairman of youth Division. Since the Board reorganized into 
regions during 1974 the youth Division responsibilities have large
ly been to the member in each Region who is the Regional 
Director. The Attorney General has desi,gnated members of the 
Board to serve as members of the youth Division as the need arises. 

As indicated in Chapter II of handbook, probation 
officers are required by law to perform such duties with respect 
to persons on as the Attorney General shall request. The 
Attorney General's authority in this respect has been delegated 
to the Board of Parole. Title 28, Part 2, Section 2.42 of the 
Code of Federal Re~~lations describes this delegation with respect 
to "mandatory releasees II as well as parolees under the Board's 
jurisdiction. A section of the Federal Youth Corrections Act 
provides that probation officers are required to "report to the 
Division respecting youth offenders under their supervision as 
the Division may direct." 
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Hearing Examiners assigned to each of the Board's five 
Regional Offices conduct personal interviews with parole appli
cants in the institution of confinement. TI1e interviews are con
ducted by a panel of two Examiners who study the file on the pri
soner prior to the interview. • Following the interview the Exa
mL'1ers vote relative to parole and call the prisoner back into 
the room and tell him their decision to parole, review a later 
date, or deny parole. Such decision may be appealed to the Regional 
Director if there is cause. 

Further appeals are also possible to the National Appe
late Board which is comprised of three of the merrbers located 
at the Headquarters Office of the Board in Washington, D. C . One 
of those members is the Chairman of the Board, who is responsible 
for the overall administration of the Board, includirlg its Regional 
Offices. 

A decision to release a prisoner on parole is conditioned 
on approval by the Board's Regional Office of a satisfactory re
lease place which is developed primarily by the prisoner hirrself 
in conjunction with his institutional caseworker, but which is 
investigated by a probation officer prior to issuance of a certi
ficate of release by the Board's Regional Office. 

Prisoners denied parole are usually released by operation 
of "good time creditsll according to appropriate statutes prior 
to the maximum term imposed by the court. Such persons, called 
"IT'lCll1datory releasees,1I remain under community supervision. for the 
remainder of their terrrs, less 180 days, and are supervised in 
the sarre manner as parolees. Those vath less than 180 days remain
ing on their sentences at the time of release receive no commu
nity supervision. 

Each parolee or mandatory releasee is required to abide 
by the conditions imposed by the Board of Parole. 'Ihe conditions 
are printed on the reverse of the release certificate. Any spe
cial conditions must be imposed or approved by the Board. 'I'he 
probation officer must report to the Board in detail all viola
tions of parole or mandatory release. Where the facts justify, 
a member of the Board will issue a warrant for the releasee 's 
arrest and detention. After a warrant is executed, a probation 
officer (other trwn the one who supervised him) conducts a preli
minary interview and submits a summary or digest of the interview 
to the Board. Unless the Board decides to reinstate the releasee 
to supervision, arrangements are made for a revocation hearing 
by a representative of the Board. Such hearing usually takes 
place after the prisoner is returned to a federal institution, 
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but may take place in his own community under certain conditions. 
Adverse witnesses are allowed to be present at a revocation hear
ing, and a probation officer may be requested to appear at such 
hearing. 

Periodic reports from the probation officer to the 
BJard are required for certain parolees. On the basis of those 
reports the BJard may approve a reduced reporting schedule by thl; 
releasee. especially deser'ling cases the Board may order a 
discharge from supervision. In the absence of such approval 
each releasee must submit a written monthly report to the proba
tion officer and report to him personally as directed. 

General policy and procedural instructions are cleared 
with headquarters staff of the Probation Division before being 
issued to the field. Handling of specific cases is accomplished 
by direct communication with the BJard through the Senior Analyst 
or other staff person of the appropriate Regional Office. The 
BJard's Regional Offices are located in the following cities: 

Philadelphia, Pennsylvania 
Atlanta, Georgia 
Kansas City, Missouri 
Dallas, Texas 
San Francisco, California 

Included as Appendix D is a copy of the Federal Regulation 
describing in detail the policies and procedures of the BJard 
under its Regional operation. Included in those Regulations are 
guidelines used by the Examiners as they vote relative to parole. 
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CHAPIER IX 

ADMINISTRATIVE STRUcrrJRE OF THE JUDICIARY 

The Constitution provides: "'Ihe judicial power of the 
United States shall be vested in one Supreme Court and in such 
inferior courts as the Congress may from time to time ordain and 
establish." The Supreme Court is the highest of three levels of 
courts in the federal system. On the second level are the United 
States Courts of Appeals, one such court in each of the 11 Judi
cial Circuits. On the third level are the 91 United States Dis
tric Courts in the 50 states, the District of Columbia and the 
Commonwealth of Puerto Rico. In addition thsre are district courts 
in the Canal Zone" Guam and the Virgin Islands. The Judicial 
Branch is co-equal with the Executive and Legislative Branches 
and is self-governing within its prescribed statutory framework. 
The administration of the judiciary is exercised through the 
Judicial Conference of the United States" the Judicial Councils 
of the Circuits, the Judicial Conferences of the Circuits, the 
Administrative Office of the United States Courts and the Federal 
Judicial Center. 

JUdicial Conference of the United States. The Judicial 
Conference of the United States is the prime policy making arm 
of the United States courts. It is comprised of 24 members in 
addition to the Chief Justice of the United States who is Chairman. 
other members of the Conference are the chief judge of each of the 
11 courts of appeals, the chief judge of the Court of Claims, the 
chief judge of the Court of Customs and Patent Appeals, and one 
district judge from each circuit. Each district judge member is 
Ghosen by the circuit and district judges of the circuit he repre
sents and serves a term of three years on the Conference. The 
Conference is required by statute to meet annually and at such 
other times as ma.y be called by the Chief Justice. Customa.rily 
the Conference meets twice each year usually in the early Spring 
and early Fall. 

The Conference is charged with the responsibility for 
making a comprehensive survey of the conditions-of business in 
the courts of the United States, for preparing plans for assign
ment of judges to or from circuits or districts where necessary, 
and for submitting suggestions to the various courts in the interest 
of uniformity and expedition of bUsiness. The Conference is also 
required to carry on a continuous study of the operation and 
effect of the general rules of practice and procedure, as is de
tailed in Chapter III of this handbook. The Conference also is 
responsible for supervision and direction of the Administrative 
Office of the United States Courts. 
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The Judic~ail Confe~nce carries out its resporsibili
ties by util~z1.f1g a r::ysterr. of committees. At present, in addi
tion to a five-merrber Executive Committee, there are general 
Committees on Court Administration, the Adml1'.istration of the 
Cr:iIninal law, and the Operatton of the Jury System. TIlere are 
standir.g Co:nnittees on the AdJrinistration of the Bankruptcy Systerr, 
the Administration of the Probation System, the Budget, Adminis· 
tration of the Federal f'lTagistrates System, and Intercircuit Assign
ments. There a special Corrm:ttt2e to Implement the Crim:Lnal 
Justie:e Act, and a speclal or hoc Committee on Court Facilities 
and Design. addition to these are the Standing COTIIDilttee on 
Rules of Practice and Pr'JCedlh"'2 (see Chapter III) and its Advisory 
Committees on Civil Rules, Rules, Appe12.te Rules, Bank
ruptcy Rules, and Rules of Evidence. Because of the changing 
nature of the problems facing the cOLLY>i::S there is frequent change 
in the m.uoc,er an::l t;ypes conIDilttees. Special or ad hoc conmit

normally are disbanded after completing their specific tasks. 

Circuit Judicial Cotll1cils. The Circuit COlll1cils are 
required year on call of the chief 
judge of the circuit. Tne chief judge, who serves as chairrnarl, 
together with all other circuit judges for the circuit regular 
active service comprise the Council. The Council is required by 
statute to make necessary orders for the effective and expe
ditious administration of the business of the courts within its 
circuit. The statute requires also that district judges shall 
promptly carry into effect all orders of the Judicial Council. 

Council empowered appoint a circuit executive to exer
cise suell administrative powers and perform such duties as may be 
delegated to hm by the Circuit Council. 

Judicial Conferences of Circuits. Circuit Judicial 
Conferences are held 8.nnually at a time and place designated by 
the chief judge of the circuit. The Conference membership include: 
all active circuit and district judges. lYJembers of bar of the 
circuit, are also invited as active partiCipants. The Conference 
has general responsibility for considering the business the 
courts and advising means of ilnproving the adlninistration of 
justice within the circuit. The Conference also chooses the 
district judge from that c;ircuit who shall serve as a menber of 

Judicial Conference of the United States. 

Administrative Office of the United States COill"tS. TIle 
Administrative Office of the United States Courts ~~s created by 
the Administrative Office Act of August 7, 1939, the pLL~ose 
of assuming the administrative f\mctions of the United States 
courts other than those of the Supreme Court. Prior to its crea
tion administrative services for the courts had been rendered by 
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the Department of Justice. The Administrative Office is headed 
by a Director and Deputy Director appointed by the Supreme Court 
of the United States. The office has administrative jurisdiction 
over the courts of appeals and district courts of the United 
States, the United States district court for the District of the 
Canal Zone and the district courts of Guam and the Virgin Islands, 
the Court of Claims, the Court of Customs and Patent Appeals, 
and the Customs Court. The Director is assigned no administrative 
duties with respect to the Supreme Court of the United States 
except that he is required to "perform such other duties as may be 
assigned to him by the Supreme Court." The Administrative Office 
consists of six divisions and the office of General Counsel. 

The Financial Management Division assists the Director 
in his duty of conducting the general business operations of the 
federal judicia.r,y. Its function is to provide fiscal management, 
facilities and equipment for the efficient handling of the work 
of the federal courts. 

The Services Division is charged with furnishing the 
courts with needed space and facilities, communications, printing, 
furniture, and office machines. All supplies necessa.r,y for the 
conduct of official bUsiness are available through this Division. 

The Division of Personnel is responsible for administer
ing a comprehensive personnel program for the federal judicia.r,y. 
Under authority delegated by the Director this division fixes 
the grades and salaries of all supporting personnel of the courts 
whose salaries are not otherwise fixed by law. 

The Division of Information Systems evaluates the effective
ness of existing information systems, develops new systems, eva
luates the impact of outside changes on the system, evaluates 
changes recommended from within or without the federal court system, 
and originates changes when conditions dictate. In addition it 
has the responsibility of providing accurate and current statistical 
information as to state of judicial bUsiness in each federal court 
for the purpose of promoting prompt and efficient disposition of 
litigation. 

The Division of Bankruptcy is charged with the general 
administrative supervision over the bankruptcy courts. It formu
lates and reyommends bankruptcy legislation to the Judicial Con
ference and develops, installs and implements bankruptcy programs, 
policies, systems, and procedures. 
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The Division of Probation serves· as the headquarters of 
the Federal Probation System. It assists the Director in estab
lishing policies and procedures for the operation of the system, 
keeps the Judicial Conference informed of the current status of the 
system and recommends to the Conference Jegislation which is con
sidered desirable for the ~ffective administration of the probation 
system. The Division is charged also with the general supervision 
of the probation officers of the system. 

The Division of Magistrates assists the Director in the 
performance of his duties under the Federal Magistrates Act. The 
divisiQn conducts surveys both general and special to determine 
the need for magistrate services and to recommend the appOintment 
of magistrates to the Judicial Conference, the Judicial Councils 
of the circuits, and to the district courts. Recommendations alsc 
are made as to locations and sal3.ries of magistrates. Further the 
division develops procedures and systems for the conduct of the 
business of the magistrates, carries out directives of the Judicial 
Conference and recommends legislation. 

The Criminal Justice Act Unit is newly formed within the 
Administrative Office and bears responsibility for carrying out 
the agency's statutory responsibilities under the Criminal Justice 
Act. This Division formulates administrative guidelines, forms 
and manual issued to court appointed counsel and defender organi
zations. The Division reviews budget estimates submitted by federal 
public defender organizations and maintains files required by 
statute such as district court plans for furnishing representation. 

The Division of Judicial Examination is another new 
branch of the Administrative Office responsible for developing 
and carrying out a comprehensive internal audit program. This 
program will include evaluation of the efficiency and effective
ness of the operations of the federal court system, except the 
Supreme Court. A staff of attorneys and auditors will examine 
the official records and procedures of U. S. district courts and 
Courts of Appeals, Federal Magistrates, Federal Probation Officers, 
Federal Public Defenders, Federal Bankruptcy Judges, Court reporte::-'s, 
the Customs Court, Court of Claims, and Court of Customs and 
Patent Appeals. 

The Division of Clerks has been formed to provide an 
office in Washington responding to the specific needs of this 
important function in the court. The Clerks Division is respon
sible for nationwide coordination and administration of programs 
and policies affecting the offices of all the Clerks of U. S. 
District Courts and the Clerks of U. S. Courts of Appeals. This 
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Division interprets official policy for Clerks and provides guid
ance, support, and technical assistance. The Division is respon
sible for design, testing, and impJementation of the systems used 
to accomplish the tasks assigned to clerks' offices. 

The Office of the General Counsel renders legal opinions 
and advice with respect to statutes and rules affecting judicial 
administration at the request of the Director, Deputy Director, 
Assistant Directors and Division Chiefs of the Administrative 
Office and at the request of all other officers of the federal 
judiciary and other branches of government. The office works 
directly with various committees of the Judicial Conference of the 
United States including the Committee on the Administration of the 
Criminal Law and the Committee on the Operation of the Jury System. 
It provides a secretariat and staff service for the Advisory Com
mittees on Federal Rules and Rules of Practice and Procedure. 

In addition to the foregoing the Administrative Office 
provides staff services for the committees of the Judicial Con
ference of the United States and makes studies, surveys and reports 
on request of such committees. Special surveys and reports are 
also made by the office on request of the Judicial Councils of the 
circuits or on request of the chief judge of a district court. 

The Federal Judicial Center. The Federal Judicial 
Center was established by Public Law 90-219 of December 20, 1967. 
Its purpose is liTo fUrther the development and adoption of improved 
judicial administration in the courts of the United States." 

The Center is supervised by a Board of seven members: 
the Chief Justice of the United States, who is the permanent chair
man of the Board; the Director of the Administrative Office of the 
United States Courts; and five members elected by the Judicial 
Conference of the United States--two active judges of the United 
States courts of appeals and three active judges of the United 
States district courts. The Act creating the Center requires the 
Board to establish policies and develop programs for the Center, 
to recommend methods for improving judicial administration in the 
United States courts, including the training of their personnel 
and management of their resources, and to consider and recommend 
to both public and private agencies aspects of the operation of 
the courts deemed worthy of special study. 

The Director of the Center is selected by the Board and 
serves at their pleasure. The work of the Center is carried out 
through Departments of Research) Innovations and Systems Develop
ment, Education and Training, and Inter-Judicial Affairs. 
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~e Research Division execut2s the research mission of 
the center, \"hich is to identify those creas where lack of 
cien~ info~ation ha~pers formulation recommendations and pro-

to improve operation the federal courts and to develop 
information in those areas. efforts are directed 

both toward basic information development, such as judicial time 
studies, and toward facilitating choices among alternatives by 
developing intensive information concern:ing the strengths and 
weaknesses each alternative. 

The IrmovaU.ons and Systems ::Jevelocment- assiste 
the in the execution of its statutorily assigned function 
to "study and deterr.line ways in autofT'at~c data processing 
and systems procedures be to the administration the 
COlLrts of United States. II development of COl-wt 
informa.tion which anu court administratore 
by giving insight into the court processes so that 
they roy ascertain how Nell practices work &'1d, addition
ally, identify where e]T2rat;c~. Development 
efforts a.~ also directed toNard improved systeIT's for general 
maragement, utilization, C01.Lrt reporting, studies or 
exneriments associated with the use of or modern 
tecrillology in courts. 

The Education and Division discharges 
Center function "to s'" , create, deve10D 

continuing education training personnel 
of the government.!! L'1 the execution of this function 

the Education Training Division conducts courses 
for j , ba~ptcy judges, Dublic defenders, clerks 
courtroom deputies, rogistrates, probation officers and 

Inter-Judicial Affairs is responsib le 
primarily for coordination other org&'1izations working toward 
improved judicial administration in both and courts. 
Close liaison is maintained with the four conferences of the 
American Association's Section Judicial Ad:f:1.1nistration, 
the National Cent:>r for State Courts, and the National 
of the State Judiciary. Division also follows the work of 

United States Congress as it affects the federal courts, 
and in conjQ'1ction with the Administrative Office publishes a 
monthly bulletin entitled The ~hird Branch containing news about 
the federal couts. 
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CHAPTER X 

ALMINISTRATIVE STRUCTURE OF THE PROBATION SYSTEM 

It is helpful generally to an officer or employee of 
any agency to have some grasp of the administrative structure of 
his organization. To an officer of the Probation System it both 
helpful and important because the administration of this organi
zation is not that of a conventional government establishment. 

In an earlier chapter we noted that unlike most govern
m=nt agencies the probation service is not centralized. With 
considerable autonomy at the district level and allegiance to 
at least two agencies at the Washington level the locus of final 
authority varies with the nature of the particular issue at hand. 
This ma.y be seen in what follows. 

Court Authority_. Trle Probation Act as amended (18 
USC 3654), which vests in the District Courts the power to appoint 
Probation Officers, provides also that they shall serve "within 
the jurisdiction and under the direction of the Court making such 
apPointment" (emphasis added")-:- The probation office functions 
under the irrrnediate direction of the district court, the chief 
probation officer being required by statute to "direct the work 
of all probation officers serving in such court." In all ma.tters 
relating to probation unless othe~dse specifically provided by 
law the district court is the final authority. 

Administrative Office Responsibility. The duties of the 
Director of the Administrative Office of the United States Courts 
with respect to probation are delineated in Section 3656 of Title 
18, United States Code. The Director or his authorized agent is 
required to investigate the work of the probation officers and to 
make recommendations to the respective judges. He is authorized 
to have access to the records of all probation officers and is 
required to collect for publication statistical and other 1r~orma
tion concerning the work of probation officers. It is his duty 
to formulate general rules ~or the proper conduct of probation 
work, to prescribe record forms and the kinds of statistics to be 
kept by the probation officers and to promote the efficient adminis· 
tration of the Probation System and the enforcem=nt of the proba
tion laws in all United States courts. The Director is required 
also to fix the salaries of the probation officers and provide for 
their necessary expenses. These duties are discharged primarily 
through the Division of Probation. 
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Responsibility of the Attorney General. As reflected 
in Chapter II the authority of the Attorney General in correctional 
rratters is exercised primarily througtl the Board of Parole and th(; 
Bureau of Prisons. In handling specific cases it the practice 
of these two agencies to deal directly with the probation offices. 
In rratters of policy however or in implementing new programs or 
revisions of existing programs the director of the Bureau of Pri
sons and the chai~an of the Board of Parole consult with the 
chief of the Division of Probation and cOrmIUnicate through the 
division to the probation officers in the field. Likewise the 
head of either agency or the probation officers may calIon the 
Division of Probation in those rare instances in which a differen(~e 
of views cannot readily be resolved. 

The Division of Probation. The probation-related respon
sibilities assigned by statute to the Director of the Administra
tive Office are discharged by the Division of Probation through 
a broad range of functions. The 'more notable are identified here .. 

The division establishes standaLnds of professional per
forrrance for presentence investigations, case sL:.?ervision ser
vices, report writing, case records and inter-office and inter-agency 
cooperation. It formulates rules for field office operation, 
records rranagem:mt, professional services, and the submission of 
statistical data. It publishes and maintains a procedural wanual 
for probation officers. 

The division investigates and evaluates the work of 
probation offices through direct observation, review of examina
tion reports, and analysis of statistical data. It enforces per
formance standards through requiring compliance, where authority 
exists, and consulting with courts and probation staffs. The 
division coordinates a system of locally administered field 
offices. Likewise it coordinates plan.Yling with the Bureau of 
Prisons and Board of Parole relating to institutional pre-release 
services and parole services. 

The division assists in administering the personnel 
program of the Probation System by recommending for adoption by 
the Judicial Conference standards for the appointment of probatior: 
officers, by assessing personnel needs, by developing budget 
estimates, and by enforcing personnel selection standards approved 
by the Judicial Conference. 

T~e division cooperates closely vdth the Federal Judicial 
Center in the development and execution of training programs 
for the probation service. Likewise it coordinates with the 
Judicial Center and the probation offices special study projects 
and research. 
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The division edits Federal Probation quarterly, provides 
staff support to the Committee on the Administration of the Proba
tion System and staff support for seminars and sentencing institutes 
for judges. Th.e division recomnends and assists in the develop
ment of legislation; it reviews all legislative proposals affect-

criminal law and corrections; and formulates recomnendations 
to the Judicial Conference of the United States. 

The Division of Probation currently has a staff comple
ment of 18 positions, 12 professional and six supporting. The 
staff consists of the chief, 10 assistants, an editor and six 
secretaries. It is of interest to note that no one has ever served 
as chief of the division or assistant chief who has not first had 
extensive experience as a federal probation officer. 

Because of the limited size of staff and the wide range 
of functions, flexibility is essential and organizational lines 
of the division are fluid. However each of five assistants is 
assigned a geographical segment of the United States and is respon
sible for liaison with the courts and probation offices in his 
area, and for inspection, consultation and enforcement of perfor
mance standards. Each assistant has other specific responsibili 
ties including editing the quarterly, coordinating the training 
program, coordinating special study projects and research in co
operation with the Federal Judicial Center and managing the per
sonnel program, preparing budget estimate and reviewing legislature. 

The Probation System Budget. It is important that each 
probation officer have an understanding of the complexities in 
the annual process of getting the Probation System's financial 
support. Financial provision for the System is made through the 
annual appropriation for the federal judiciary. Hence the develop
ment of the Probation System budget is accomplished as a part of 
the budget process for the entire judiciary. 

is the responsibility of the chief judge of each 
district court to submit to the director of the Administrative 
Office by the first of May each year a projection of the personnel 
and other needs of all the district court's activities. Prior 
to that time it is the chief probation officer's responsibility 
to inform his chief judge of the needs of the probation office. 
The projections received from the chief judges are reviewed by 
the Administrative Office and by the Judicial Conference Subcom
mittee on Supporting Personnel. Next they are presented to the 
Judicial Conference Committee on the Budget. The latter committee 
submits to the Judicial Conference at its meeting a tentative 
budget for Conference action and transmittal to the Congress. The 
budget for the fiscal year which begins the following July. 
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The proposed budget is not subTILttted directly to the 
Congress but first goes to the Office of Management and Budget 
(OMB) of the White House. There it is incorporated into the an
nual budget of the United States and is transmitted to the Con
gress at the opening of the next session. Thus the projections 
received from the courts in May reach the Congress the follovung 
January . 

Once in the hands of the Congress the budget goes to the 
Committee on Appropriations of the House of Representatives. 
There it is parceled out t~subcommittees, each of which has the 
responsibility of reviewing requests from one or more agencies. 
The judiciary budget is assigned to a subcommittee which reviews 
the requests of the Department of State, the Department of JusticE', 
the JudiCiary, and related agencies. 

The subcomnittee schedules hearing dates for the variou::' 
agencies and on the appropriate date the Chairman of the Judicial 
Conference Committee on the Budget, the director of the Adminis
tration Office, the assistant directors and the chiefs of the 
divisions appear and testify in response to questions from the 
Chairman and subcommittee members. Well in advance of the hearing' 
the Appropriations Committee is supplied with detailed written 
justifications in support of all aspects of the appropriation 
requested. 

The hearing usually occurs in February or March. Later, 
customarily in April or May, the Appropriations Committee reports 
out an appropriation bill to the House of Representatives. Mean
while the bill is sent to the Senate for action. Testimony in 
support of the request is offered to the Senate appropriation 
subcommittee. If any part of the request is later denied by the 
House, the director of the Administrative Office may appeal the 
reduction to the Senate Appropriations Subcommittee. If such 
items are restored by the Senate, thus putting the House and 
Senate versions of the appropriation bill at odds, the matter 
is referred to a joint committee of representatives and senators 
to iron out the differences. When an agreement is reached the 
bill goes back to the floor of each House for passage. Following 
final passage by the Congress the bill goes forward to the White 
House for signature by the President. 

The entire process takes a minirrn:nn of 14 months and 
sanet1mes considerably longer. Because so much time is required 
to meet a need once it is known, it is imperative that each pro
bation unit constantly look ahead at least two to three years to 
anticipate its future requirements. 
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Personnel. One chapter of the Probation Officers Manual 
is devoted in its entirety to matters of personnel. Highlighted 
here are items thought to be of interest to newly appointed officers. 

When funds are available to add new positions to the 
system the responsibility for determining the districts to which 
they will be allocated rests with the Division of Probation. 
Some factors considered in allocating positions are the compara
tive size of work loads, the relative complexity of the types 
of cases handled, the geographical and travel problems of the 
districts and the degree of effectiveness of current staff uti
lization. 

To enable the director of the Administrative Office 
to fulfill his fiscal responsibility no position, either new or 
one that becomes vac.ant) may be filled without prior authority 
from the Administrative Office. 

Positions in the probation offices are classified by 
the Administrative Office on the basis of their duties and re
sponsibilities and the minimum education and experience qualifi
cations adopted by the Judicial Conference of the United States. 
These have been described in detail in the Judiciary Salary Plan, 
a summary of which has been provided to each probation office. 
The entrance for probation officers is Grade JSP-9. On 
completion of one year's service in Grade 9 an officer becomes 
eligible to be considered for promotion to Grade JSP-ll. Such 
promotion is dependent on the favorable recorrnnendation of the 
chief probation officer and the court. On satisfactory comple
tion of one year at the Grade 11 level an officer may be consid
ered for promotion to Grade JSP-12 which the journeyman pro
bation officer A promotion to Grade 12 likewise is con
ditioned on recommendation of the chief probation officer and 
the court. 

The basic work week for supporting personnel of the 
courts is 40 hours usually consisting of five 8-hour days. Daily 
schedules however may vary from office to office. 

As indicated elsewhere the Federal Judicial Center is 
r~sponsible for the training of all court personnel including 
those in the probation service. Training programs are developed 
in close cooperation with the Division of Probation and fall 
generally into three categories: orientation classes for new 
personnel, refresher classes, and management courses. Ordinarily 
an officer participates in a refresher class once each three 
years. A variety of management courses are offered to persons in 
professional and clerical positions with administrative respon
sibilitles. 
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Employees of the Probation System are subject to the 
leave system described in Pamphlet 38 - Annual and Sick Leave 
Regulations, a copy of which is in each probation office. During 
the first three years of service employees are entitled to annual 
leave amounting to 13 working days per year. Between 3 years 
and 15 years of service they are entitled to 20 days per year 
and after 15 years are entitled to 26 days per year. Sick leave 
accumulates at the rate of 13 working days per year and may be 
accumulated indefinitely. 

Both group life insurance and health insurance are 
available on an optional basis to probation employees and in each 
case a substantial part of the cost is borne by the government. 

Membership in the U. S. Civil Service Retirement System 
is compulsory for all permanent probation employees. The Civil 
Service Retirement and Disability Fund is financed jointly by 
member employees and the government. Deductions of seven and 
one half percent are made from the basic salary of each employee 
each pay period to cover his share of the cost and are credited 
to his individual retirement record in the Administrative Office. 

Probation officers are among those who may receive 
the special retirement benefits for employees in hazardous 
enforcement-type positions. Basically this means that the officer 
may apply for retirement as early as age 50 on completion of 
20 years of service. means also that the retirement annuity 
will be calculated at a rate somewhat higher than that applicable 
to other employees. 

As indicated at the beginning of this section, detailed 
information on the foregoing subjects may be found in the Probatior. 
Officers Manual. 
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CHAPI'ER XI 

CURRENT TRENDS 

This chapter will serve to identify a few developments 
that either were introduced or corrmenced to catch fire beginning 
in the early 1960's. There is ample room to quarrel with the 
notion that some of the ideas were altogether novel, but on the 
other hand an idea discussed for years but given only lipservice 
may be considered an innovation when it finally takes hold. 

Sentencing Councils. The first sentencing council in 
the federal system came into being in November, 1960, in the 
United States District Court for the Eastern District of Michigan. 
In the view of the judges and probation officers of that court 
the technique of bringing to bear on each case the viewpoints of 
several judges as well as the probation office seems to have proved 
its worth beyond any reasonable doubt. 

Group Counseling. Group counseling was not new to the 
past decade but about 10 years ago was introduced as an integral 
part of the program of the United States Probation Office in 
Washington, D. C. Appendix E is a reprinted article reporting 
on that experience. 

Caseload Management. Caseload management concepts have 
been much talked about for 20 or 25 years. Perhaps it was the 
attention given the subject by the San Francisco Project that in 
part at least triggered interest and action in the Feceral Proba
tion System. One results of the interest was the establishment 
of a research project for low-risk offenders by the Division of 
Probation in conjunction with four field offices. Cosponsoring 
the effort were the Division of Information Systems and the Federal 
Judicial Center. 

Using objective criteria and psychological tests- it was 
possible to identify a substantial number of individuals who 
represent a very low risk of violation of probation or parole. 
These individuals were assigned to large caseloads averaging 
300 cases each. More than 1600 cases were supervised by five 
officers in four districts. The violation rates proved to be 
nominal. 

The major benefit was a reduction in the caseloads 
of other officers who then were able to work more intensively 
with the difficult and more demanding cases. One office capita
lized on the manpower saving to create two 30-offender caseloads 
of highest risk offenders. Experience seemed to show however 
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that ':;he most intensive servi'ce might better be applied to inter
mediate risk offenders where the likelihood of effecting positive 
change could be greater. In another district the minimum super
vision project was a key factor in making manpower available for 
a special program for narcotics offenders. 

Elsewhere the probation off~ces of three districts have 
experimented with modified versions of the California Base Expec
tancy Scoring Sytem. This utilizes a 12-factor objective profile, 
developed by actuarial studies, that has proven to be an accurate 
predictor of parole success. PreHIninary evaluation seems to 
suggest similar accuracy in predicting success on probation. 
Each of the districts has used the system somewhat differently, 
but all to the development of better caseload management. 

Paraprofessionals. The past four or five years ~ve 
seen the first real efforts made to utilize persons without profe~;
sional training, including ex-offenders, to assist probation and 
parole officers. One example is a project conducted in the U. S. 
Probation Office at Chicago which is reported in an article in
cluded as Appendix F. The appropriation for fiscal year 1973 
funded the creation of the first paraprofessional positions as 
an integral part of the probation service. Twenty such positions, 
officially designated "probation officer assistant" now are assigr:ed 
to the field offices. 

Bonding of Ex-Offenders. In January 1971, bonding cov
erage was made available to eligible persons through more than 
2,000 local state employment service offices under a program of 
the Manpower Administration of the U. S. Department of Labor. 

The Congress in 1965 enacted a series of amendments 
to the Manpower Development and Training Act of 1962, one of 
which directed the Secretary of Labor to establish demonstration 
projects to assist in the placement of persons who could not 
obtain suitable employment because thEY had records which prevented 
their beir~ covered by custow~J bonds. It had been pointed out 
to the Department of Labor that criminologists were of the opinion 
that inability to meet the requirements for fidelity bonding 
coverage is often a contributing factor to a return to crime. 

Since 1966 the Manpower Administration has conducted 
a limited pilot program of bonding assistance through state employ
ment service offices to determine the usefulness of providing 
fidelity bonding to ex-offenders and selected others, and to 
stimulate employers and commercial bonding firms to reexamine bond
ing practices in an effort to reduce barriers where employment is 
or may be denied for reasons other than ability to perform. 
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The bonding demonstration projects were piloted in Los 
Angeles, New York, Chicago, and Washington, D. C., and '.Mere gra
,dually expanded to 51 cities in 29 states. 

Eligibility for coverage is determined by a simple rule: 
Is the fidelity bond coverage necessary to remove the barrier 
between the man and the job? 

More than 2,300 persons were in the experirrental program. 
Most of them were persons with convictions. Only 30, less than 
two percent, at an aVj?rage of less than $600 a "defaulter," have 
defaulted. Evaluation of the study, according to the ~~power 
Administration, indicates that the placement potential is greatly 
increased for persons who formerly were unable to find suitable 
employment because of lack of bond coverage. 

FlL~her information about the proposed program may be 
obtained from local state employment service offices. 

Community Treatment Centers. A j oint effort of the 
Bureau of Prisons and the Division of Probation to make available 
the Bureau's community treatment centers and facilities for the 
use of probationers, parolees and mandatory releasees culminated 
in the enactrrent of Public Law 91-492 on October 22, 1970. This 
now offers at the time of sentencing an alternative to traditional 
confinement for selected offenders, many of \'Jhom are handled in 
a center as a "last resort." For persons already under super
vision, a center program may mean the difference between success 
and failutre in the community. For offenders who periodically 
experience adjustment problems, intervention by center staff and 
programs has a stabilizing effect. 

College as a Parole Plan. Increasing attention has 
been given to programs that call for college enrollment \'Jhile 
on parole. Similar efforts are underway in many parts of the 
United States. 

Computer Use in Decision-Making. There seems to be 
general agreement that electroniC devices cannot be substitued 
for human judgment in correctional decision-maklng. The extent 
to which they can be helpful in improving the decision-making 
process has not been fully explored. As a result of such computer 
research the United States Board of Parole has developed its 
salient factors scoring to aid in parole decision-~aking. 

Volunteers in Corrections. fuere is nothing new about 
the use of volunteers in the Federal Probation System. From its 
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inception, as anticipated by the Probation Act itself, volunteerE 
have been part of the federal program. 

The resurgence of volunteerism in the past decade may 
have been stimulated by the success of those who have built their 
agencies carefully and thoughtfully and in close alliance with 
lmmlledgeable professionals. Those that are successful seem to 
agree on three essential ingredients: exceedingly careful selec
tion of volunteers, thorough training for the tasks they are to 
do, and scrupulous supervision of their work for the agency. 

An account of teamwork between professionals and volun
teers in one court included in the Appendix as Item G. 

Probation Subsidy. Possibly one of the most notable 
correctional in~ovations was a program set in motion by an Act 
of the California State Legislature in 1965 under which country 
probation departments are subsidized by the state on the basis of 
reducing commitments of offenders to state institutions. The 
SUbvention is dependent on a formula which may provide amounts 
as high as $4,000 per case. State funds, normally used to in
carcerate offenders and treat them while on parole, are thus 
allocated to the counties for the development of adequate proba
tion services. A dual purpose is served. Commitments are reducec, 
and offenders can be treated in their home communities where 
chances for rehabilitation are considerably increased. 

After five years of the program's operation, no observ
able increase: in criminal activity as a result of the subsidy 
program vvas reported. In the same period the program cost the 
state $126 million less than Lmprisonr.ent and parole would have 
cost for the same number of persons committed. The subsidy pro
gra~ however is not without critics and has been challeged by 
some in the field of law enforcement and others. 
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CHAPTER XII 

UXnaNG FDRWARD 

It is possible that even the expanding resources of the 
Federal Probation System will not keep pace with the work demands. 
The growing range of correctional treatment alternatives will 
result in ever greater demands for service and coordination. A 
few exa~les include community treatment centers or contract 
ha10#ay houses in every large city, drug treatment programs of 
L~creasing sophistication, diversion or deferred prosecution pro
grams to keep persons out of the criminal justice system, and 
contract services to meet specific needs of offenders. The job 
of U.S. probation officer will grow to meet these work demands. 
Officers will spend more and more time coordinating their own 
activities and other treatment resources to focus these forces 
for change on the offender. 

Hhile the job grows rapidly so does the system. 
Approxir.ate1y one-half of all probation-officers currently on 
duty have been appointed within the last 2 years. This leaves 
the system v..'ith t\·m major challenges: (1) how to use ~hese new 
resources wisely and in imaginative new ways that allow all staff 
the opportunity to move Federal Probation forward with the times, 
and (2) how to integrate these new personnel into a suddenly 
larger organization in such a way that they can both share the 
same sense of accomplishment in achieving the goals of Federal 
Probation and maintain the same high standards of quality ser
vice that characterize the system. 

Regionalization. The central goal of the Division of 
Probation is to promote efficient operation of the probation 
system - a system composed of 2,429 employees serving the courts, 
Board of Parole, and the Bureau of Prisons. 

The Probation Divisioo is now organized according to 
boundaries identical to those adopted by the Federal 

Bu.reau of Prisons and United States Board of Parole. This re
orgaDization recognizes the common interests shared with these 
.agencies and the need to work closely with them to coordinate 
the Federal correctional system. One Division staff member is 
as;31gned to each of five regions. The staff member for each 
region will visit regularly in the regional offices of the Bureau 
and the Board and have liaison and oversight responsibility for 
U. S. probation offices in that \:region. This change makes it pos
sible ~or the Division to share in the improved service for the 
field tLat regionalization anticipates. 
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Ucn 0fficers 

discuss :oractices, current 
r:.1.nistrati\'e POliC:l, a'1d pel'son'1el nCl.tters. 'Ihese 
held annually in each region. Drobatinn 

or responsibility for developins the 

Orier;tation For Ne'tl Probation Adrrtir;istrators. ':he 
Division ,a day 
orientatior; meetings for new probatior. aci>;jr.istrators. L'1e 
Washington location has the special advaYltage of intr'oducin2~ r;ew 
chiefs to the many personnel in the Adrnll1istY'ative with 
whom they will deal ir; the future. 

stay touch with developments in 
the field a program teITlDorary duty is conducted 
year. Arumally to eight probation officers complete 3D-day 
periods of duty in the Division Pr'obation in 
Hashir;gton, D.C. Six professional staff members aDpointed to 
the Divisior. have previously completed 30-day program. 

The Selective Presentence Investigatior. Report. In 
Janua.ry 1974 the Judicial Conference Corrmittee on the A.dm.i.rrtstra
tion of the Probation System approved for distributior. to the 
,judges of the district courts a'1d to all probatior. off1cers a 
monograph on selective presentence investigation reports for 
specif1c categorie03 of offenders. rrhis monograDh includes a'1 
outline and for:nat for a short;er form presentence investigation 
report which will serve jointly the needs of the courts, the pro
bation officers, the Bureau of Prisons, and the Board of Parole. 

'TIle shorter form reDort will be useful in a variety of 
cases in which informed deCisions do not require elaborate detail. 

Volu..'1tary Surrender Procedures. Working with the Judi
cial Conference Committee on the Administration of the Probation 
System, the Federal Bureau of Prisons, and the U.S. Marshal's 
Service, the Probation Division has developed a statement of 
procedures that provide for the voluntary surrender of selected 
sentenced offenders to Bureau of Prisons institutions. This 
effect substantial savings in transportation costs and frees 
U.S. ~arshals for more urgent duties. 

C,;ualif1cations of New Appointees. In fiscal year 
1974, 354 officers were appointed to fill new or vacant positions. 

so 
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Thus of the authorized strength of 1,468 officers, approximately 
half have been appointed during the past 2 years. 

In addition to possessing the minimum qualification of 
a bachelor's degree, 40.9 percent or 145 of these newly appointed 
officers have master's degrees. Five of this number have two 
master's degrees, two have doctoral degrees, and two possess 
law degrees. At least 33 percent of the officers wno lack master's 
degrees have engaged in graduate study. Each year numerous officers 
improve their academic qualifications by earning advanced degrees. 
In addition to the education requirements, 75.3 percent of the 
new appointees had an average of four and a half years previous 
experience in probation or parole work. 
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The Federal Probation System: The Struggle 

To Achieve It and Its First 25 Years 


By VICTOR H. EVJEN 

Assistant Chief of Probation (Retired) 

Administrative Office of the United States Courts 


T
HE FIRST probation law in the United States 
was enacted by the Massachusetts legislature 
April 26, 1878. But it was not until 1925, 

when 30 states and at least 12 countries already 
had probation laws for adults, that a Federal pro
bation law was enacted. Through a suspended 
sentence United States district courts had used a 
form of probation for nearly a century. But the 
use of the suspended sentence was met with 
mounting disapproval by the Department of J us
tice which considered suspension of sentence an 
infrmgement on executive pardoning power and 
therefore unconstitutional. The reaction of many 
judges ranged from "strong disapproval to open 
defiance." It was apparent the controversy had 
to be settled by the Supreme Court. 

In 1915 Attorney General T. W. Gregory se
lected a case from the Northern District of Ohio 
where Judge John M. Killits suspended "during 
the good behavior of the defendant" the execution 
of a sentence of 5 years and ordered the court term 
to remain open for that period. The defendant, a 
first offender and a young man of reputable back
ground, had pleaded guilty to embezzling $4,700 
by falsifying entries in the books of a Toledo 
bank. He had made full restitution and the bank's 
officers did not wish to prosecute. The Government 
moved that Judge KUli.ts' order be vacated as 
being "beyond the powers of the court." The mo
tion was denied by Judge Ki1lits. A petition for 
writ of mandamus was prepared and filed with 
the Suprem~ Court on June I, 1915. Judge Killits, 
as respondent, filed his answer October 14, 1915. 
He pointed out that the power to suspend sentence 
had been exercised continuously by Federal 
judges, that the Department of Justice had ac
quiesced in it for many years, and that it was 
the only amelioration possible as there was no 
Federal probation system. In one circuit, inci
dentally, it was admitted the praCtice of suspend
ing sentences had in substance existed for "prob
ably sixty years." 

On December 4, 1916, the Supreme Court handed 
down its decision (Ex parte Unit.ed States, 242 

U.S. 27). The unanimous opmIOn, delivered by 
Chief Justice Edward D. White, held that Federal 
courts had no inherent power to suspend sentence 
indefinitely and that there was no reason nor 
right "to continue a practice which is inconsistent 
with the Constitution since its exercise in the very 
nature of things amounts to a refusal by the judic
ial power to perform a duty resting upon it and, 
as a consequence thereof, to an interference with 
both the legislative and executive authority as 
fixed by the Constitution." Probation legislation 
was suggested as a remedy. Until enactment of 
a probation law, district courts, as a result of the 
Killits ruling, would be deprived of the power to 
suspend sentence or to use any form of probation. 

At least 60 districts in 39 states were suspend
ing sentences at the time of the Ki1lits case and 
more than 2,000 persons were at large on sus
pended sentences. Following the Killits decision 
two proclamations were signed by President 
Wilson on June 14, 1917, and August 21, 1917, re
spectively, granting amnesty and pardon to cer
tain classes of cases under suspended sentences 
(see Department of Justice Circular No. 705, 
dated July 12,1917). 

Efforts To Achieve a Probation Law 

The efforts to enact a probation law were 
fraught with difficulties the proponents of proba
tion never anticipated. It was difficult to obtain 
agreement on a nationwide plan. As far back as 
1890 attorneys general and their assistants ex
pressed strong opposition not only to the sus
pended sentence but to probation as well. At
torney General George W. Wickersham was one 
exception. In 1909 he recommended enactment 
of a suspension of sentence law and in 1912 sup
ported in principle a probation bill before a Sen
ate committee. 

The first bills for a Federal probation law were 
introduced in 1909. One of the bills, prepared by 
the New York State Probation Commission and 
the National Probation Association and intro
duced by Senator Robert L. Owen of Oklahoma, 
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provided for a suspension of sentence and proba
tion and compensation of $5 per diem for pro
bation officers. The bill was greeted with indif
ference by some and considerable opposition by 
others. 

At the time of the Killits decision several bills 
had been pending before the House Judiciary 
Committee. At the request of the Committee, 
Congressman Carl Hayden of Arizona introduced 
a bill which provided for a suspended sentence 
and probation, except for serious offenses and 
second felonies, but made no provision for pro
bation officers. Despite its limitations, the bill 
passed both the House and the Senate and was 
sent to President Wilson on February 28, 1917. 
On advice of his attorney general, he allowed the 
bill to die by "pocket veto." 

It should be mentioned at this point that one of 
the prime movers for a Federal probation law and 
prominently in the forefront throughout the en
tire crusade for a Federal Probation Act was 
Charles L. Chute who was active in the early days 
with the New York State Probation Commission 
and from 1921 to 1948 was general secretary of 
the National Probation Association (now the 
NCCD). 

Many members of Congress were unfamiliar 
with probation. Some judges confused probation 
with parole, several using the term "parole" when 
sending to Mr. Chute their opinions about proba
tion. When Federal judges were first circularized 
in 1916 for their views, about half were opposed 
to probation, regarding it as a form of leniency. 
Some favored probation for juveniles, but not for 
adults. Some were satisfied to continue suspending 
sentences and o~hers believed the suspended sen
tence was beyond the powers of the court. 

In 1919 Federal judges were asked again for 
their views as to a probation law. The responses 
were more favorable, but some still felt no need 
for probation, asserting that uniformity and se
verity of punishment would serve as a crime de
terrent. Others continued to believe salaried pro
bation officers were unnecessary and that United 
States marshals and volunteers could perform 
satisfactorily the functions of a probation officer. 

In early 1920 Congressman Augustine Loner
gan of Connecticut introduced a probation bill in 
the House resembling the New York State law. 
A companion bill was introduced in the Senate 
by Senator Calder of New York. This marked the 
beginning of a new effort to achieve a Federal 
probation law. A small but strong committee rep

resenting the National Probation Ass(ciation in 
support of the bill wrote Attorney General A. 
Mitchell Palmer, hoping to obtain hit endorse
ment of the bill. Of strict law and ordpr inclina
tions, Palmer replied: " ... after careful consid
eration I have felt compelled to reach the 
conclusion that, in view of the present parole law, 
the executive pardoning power and tht~ supervi
sion of the Attorney General over pr,)secutions 
generally, there exists no immediate ne!~d for the 
inauguration of a probation system." It was be
lieved by the NPA committee that Palmer's reply 
was prepared by subordinates who had a long
standing opposition to probation. 

On March 8, 1920, Mr. Chute succeeded in ar
ranging a meeting with Palmer, bringing with 
him a team of Washington probation officers, staff 
members of the U.S. Children~s Bureau, and 
others, including Edwin J. Cooley, chief probation 
officer of New York City's magistrates courts. 
Cooley, in particular, impressed the Attorney 
General who, the next morning, annollnced in 
Washington papers that he would use all the in
fluence of his office to enact a probatioll law. He 
pointed out that under the existing law judges 
had no legal power to suspend sentencE'S in any 
case nor to place even first offenders on probation. 
He said "federal judges can surely be truHted with 
the discretion of selecting cases for pro:')ation if 
state judges can," and added that probation had 
been successful in the states where it had been 
used ·the most and that a Federal probation sys
tem would in no way interfere with the Federal 
parole system (established in 1910). 

The Volstead Act (Prohibition Amendment) 
passed by Congress in 1919 created difficulties in 
obtaining support of a probation law. Congress
man Andrew J. Volstead of Minnesota, chairman 
of the Judiciary Committee, was opposed to any 
enactment which would interfere with th,~ Act he 
authored. Any action to be taken on the bill thus 
depended to u large extent upon him. He,";ogether 
with other prohibitionists then in control of the 
COllgress, believed judges would place violators of 
the prohibition law on probation. In an (·ffort to 
stem such action, the prohibitionists introduced 
a bill which provided for a prison sentfnce for 
every prohibition violator! They ignored :he fact 
that there were overcrowded prison condi tions. 

Judges Voice Opposition to a Probatio1l Law 

Some judges continued to express oppo~ition to 
probation in principle. JU(lge George W. English 
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of the Eastern fJistrict of Illinois in a letter to 
Mr. Chute, dated July 10, 1919, said he was "un
alterably and uncompromisingly opposed to any 
interference by outside parties, in determining
who or what the qualifications of key appointees, 
as ministerial officers of my Court may be." He 
objected to Civil Service or the Department of 
Justice having anything to clo with the appoint
ment of probation offlcers. 

Replying to a letter Mr. Chute wrote in Decem
ber 192;) to a number of Federal judges seeking 
endorsement of a Federal Probation Act, Judge 
J. Foster Symes of the District of Colorado wrote: 

J have your letter of Decemb<er 10th, asking my en
dorsement for a Federal probation act. Frankly, permit 
me to say that I do not favor any such law, except 
possibly in the case of juvenile offenders. My observa
tion of probation laws is that it has been abused and 
has tended to weaken the enforcement of our criminal 
laws. 

What we need in this country is not a movement such 
as you advorate, to create new officials with n~sulting 
expense, but a movement to make the enforcement of 
our criminal laws more certain and swift. 

I believe that one reason why the Federal laws are 
respected more than the state laws is the feeling among 
the rriminal classes that there is a greater certainty 
of punishment. 

In response to Mr. Chute's letter Judge D.C. 
Westenhaver of the Northern District of Ohio 
wrote: 

Replying to your request for my opinion, I beg to say 
that I am opposed to the bill in its entirety. In my 
opinion, the power to suspend sentence and place of
fenders on parole should not be confided to the district 
judges nor anyone else .... In my opinion, the sus
pension, indeterminate sentence and parole systems 
wherever they exist, are one of t.he main causes con
tributing to the demoralization of the administration of 
criminal justice .... I sincerely hope your organization 
will abandon this project. (12-14-23) 

A letter from Judge John F. McGee of the 
District of Minnesota read, in part: 

I most sincerely hope that you will fail in your efforts, 
as I think they could not be more misdirected. The 
United States district coupts have already been con
verted into police courts, and the efforts of your Associ
ation are directed towards converting them into juvenile 
courts also .... In this country, due to the efforts of 
people like yourselves, the murderer has a cell bedecked 
with flowers and is surrounded by a lot of silly people. 
The criminal should understand when he violates the 
law that he is going to a penal institution and is going 
to stay there..Just such efforts as your organization is 
making are largely responsible for the crime wave that 
is passing over this country today and threatening to 
engulf our institutions .... What we need in the ad
ministration of criminal laws in this country is celerity 
and severity. (12-19-23) 

In his reply to Mr. Chute's letter, Judge 
Arthur J. Tuttle of Detroit wrote: 

There is a large element in our country today who 
are crying out against the power which the federal 
judges already have. If you add to this absolute power 
to let people walk out of court practically free who 
have VIOlated the law, you are going to increase this 

sentinwnt a;("ain"t the federal judg-e;.; .... J don't think 
the bill ought to. pa;.;:-; and I think this is the reason why 
you havl' faded m yoar past {·fforts .... J am satisfied 
hfHv('ver, that you are on the wrong- track. that you ar~ 
gomg to mal\(, a bad matter wor;.;(' jf you :.;u('ceed in 
what you are trying- to do .... I think neither thi" 
hill nor any (Jiher bill similar to it ought to be enacted 
mto law. (12-14-2:l) 

It should be pointed out that .Judge Tuttle later 
heeame an "enthusiastic hoo;.;ter" of probation. 
There al;.;o may have been a rhange in the attitude 
of the other three judges who are quoted as being 
oppo;.;ed to a Federal probation law. 

Notwithstanding the opposition of many judges 
to probation in the Federal courts, there were a 
number of judges, and also U.S. attorneys, who 
supported a probation law, referring to the pro
posed bill as "meeting a crying need," that it was 
"one of the most meritorious pieces of legislation 
that has been proposed in recent years," and that 
"it will remedy a most vital defect in the ad
ministration of the federal criminal laws." 

Objections Raised by the Department of Justice 

Oppmdtion to probation, however, prevailed in 
the Department of Justice. One of the assistants 
to new Attorney General Harry M. Daugherty 
was convinced the Department should stand 
firmly against probation, commenting: "I thor
oughly agree with Judge McGee and hope that 
no such mushy policy will be indulged in as Con
gress turning courts into maudlin reform associ
ations .... The place to do reforming is inside 
the walls and not with the law-breakers running 
loose in society." 

In a 1924 memorandum to the Attorney Gen
eral, a staff assistant wrote: 

It [probation) is all a part of a wave of maudlin rot 
of misplaced sympathy for criminals that is going over 
the country, It would be a c-,.ime, however, if a proDation 
system is established in the federal courts. Heaven 
knows they are losing in prestige fast enough ... for 
~he sake of preserving the dignity and maintaining what 
IS left of wholesome fear for the United States tribunal 
. . . this Department should certainly go on record 
against a probation system being installed in federal 
courts. 

Even the Department's superintendent of pris
ons in 1924 referred to probation as "part of 
maudlin sympathy for criminals." (Note how 
"maudlin" ha;;; been used in the three statements 
quoted above-maudlin reform, maudlin rot, 
maudlin sympathy.) 

On December 12, 1923, Senator Royal S. Cope
land of New York, a strong advocate of social 
legislation, introduced in the Senate a new bill 
(S. 1042) which removed some of the recurring 
objections of the Department of Justice and some 
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members of Congress, particularl.v the costs re
quired to administer a probation lavi. The bill was 
sponsored in the House (H.R. 5195) by Repre
sentative George S. Graham of Pennsylvania, new 
chairman of the Judiciary Committee. The bill 
limited one probation officer to each judge. There 
was no objection to this limitation, but there was 
divided opinion on the civil service provision. 

On March 5, 1924, Attorney General Daugherty 
wrote to Chairman Graham commenting on his 
bill : 

. . . we all'know that our country is crime-ridden and 
that our criminal laws and procedure protect the crim
inal class to such an extent that the paramount welfare 
of the whole people is disregarded and disrespect for 
law encouraged. If it were pl'actkable to devise a hu
manitarian but wise probation system whereby first 
offenders against federal laws could be reformed without 
imprisonment and same could be administered uni
formly, justly, and economically, without encouraging 
crime and disrespect for federal laws, I would favor 
same. The proposed bill does not seem to provide such 
a system. 

Daugherty stated further there were approxi
mately 125 Federal judges who undoubtedly would 
insist on at least one probation officer and that 
salaries, clerical assistants, travel costs, etc., 
would amount to an estimated $500,000 per 
annum-a large amount at that time. He doubted, 
moreover, the feasibility of placing salaried pro
bation officers under civil service and concl uded 
by stating "the present need for a probation sys
tem does not seem to be sufficiently urgent to 
necessitate its creation at this time." 

It should be pointed out that there was a grow
ing understanding and appreciation of the value 
of probation as a form of individualized treat
ment. The prison system was unable to handle the 
increasing number of commitments. A high pro~ 
portion of offenders were being sent to prison for 
the first time-63 percent during the fiscal year 
1923. There also was a growing realization of 
the economic advantages of probation. 

Probation Bill Becomes Law 

The bills introduced by Senator Copeland (S. 
1042) and Representative Graham (H.R. 5195) 
were reported favorably in the Senate and the 
House, unamended. On May 24, 1924, Senator 
Copeland called his bill on third reading. The 
Senate passed it unanimously. But in the House 
there were misgivings and oppo'sition. The bill 
was brought before the House six times by 

1 On August 2. 1949. the probation office of the U.S. District Cou.'t 
for the District of Columbia was transferred to the Administrative Of~ 
flee for budgetary and administrative put-poses and on June 20, lY5:-:. 
,he Federal Probation Act became appli!!abJe to the District of Columbia 
',Public Law 86-463. 85th Congress), 

Graham, only to rCC(,IW, hitler attacks by a few 
in opposition, One prohibitionist said all the 
"wets" wert: supporting- the bill and Unt the bill 
\vould permit judg-es to place all uootleggers on 
probation: Another congressman helin'ed there 
,,,houle! be a provisioll limiting probati('11 to first 
offenders, 

All illtensi vc effort was made among House 
members by the ~ationaj Probation Association 
to o\'ercome objections to the bilL On February 
16, 19~5, the bill was brought up again in the 
House and on ;\Iarch 2 for the sixth and last time . 
Despite continued opposition by some of the 
"dr.niP as well as "\\'ets," the bill \vas ;mssed by 
a vote of ] 70 to '19 and sent to President Coolidge. 
As former g-overnor of Jlassachusetts he was 
familiar with the functioning of probation and on 
Jlar('h 4, 192;). approved the bill. Thus, 47 years 
after the enaetment of the first probation law in 
the Cnited States, the Federal courts ll)W had a 
prob::ltion law. It is interesting- to note that ap
proximately ~51 bills were introdueed between 
1909 and 1925 to establish a Federal probation 
law, 

For It more detailed H(,l'Ollut of tIle struggle 
to enact a Federal probation law, the reader is 
encouraged to read chapter G, "The Campaign for 
a Federal Act," ill Crillle, COIIJ't0, alld i'mbatio/l 

by Charles L. Chute and l\larjorie Bell of the Na
tional Probation and Parole Association (now 
NeeD), 

Provisions of the Probation Act 

The Act to provide for the establishrr.ent of a 
probation system in the Ullited States courts, ex
cept in the District of Columbia, J (chai1ter 521, 
43 Statutes at Large, 1260, 12Gl) gave the court, 
after conviction or after a plea of guilty or nolo 
contendere for any crime or offense not punish
able by death or life imprisonment, the power to 
suspend the imposition or expcution of sentence 
and place the defendant upon prolliltion for ,such 
period and upon such terms and condtions it 
deemed best, and to revoke or modify [ny con
dition of probation or change the period of pro
batioll, provided the period of probation, ':ogether 
with any extension thereof, did not exceed 5 years. 
A fine. restitution, or reparation could be made a 
conditioo of probation as well as the support of 
thoRe for whom the prohationer was le~mlly re
sponsible. The prohntioll ofli('er was to r')port to 
the court on the conduct of each probatiOler. The 
court eould diseharge the probationer fr.)m fur
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ther supervISIOn, or terminate the proceedings 
against him, or extend the period of probation. 

The probation officer was given the power to 
arrest a probationer without a warrant. At any 
time after the probation period, but within the 
maximum period for which the defendant might 
originally have been sentenced, the court could 
issue a warrant, have the defendant brought be
fore it, revoke probation or the suspension of 
sentence, and impose any sentence which might 
originally have been imposed. 

The Act authorized the judge to appoint one 
or more persons to serve as probation officers 
without compensation and to appoint one proba
tion officer with salary, the salary to be approved 
by the Attorney General. A civil service com
petitive examination was required of probation 
officers who were to receive salaries. The judge, 
in his discretion, was empowered to remove any 
probation officer serving his court. Actual ex
penses incurred in the performance of probation 
duties were allowed by the Act. 

It was the duty of the probation officer to in
vestigate any case referred to him by the court 
and to furnish each person on probation with a 
written statement of the conditions while under 
supervision. The Act provided that the probation 
officer use all suitable methods, not inconsistent 
with the conditions imposed by the court, to aid 
persons on probation and to bring about improve
ment in their conduct and condition. Each pro
bation officer was to keep records of his work and 
an accurate and complete account of all moneys 
collected from probationers. He was to make such 
reports to the Attorney General as he required 
and to perform such other duties as the court 
directed. 

Civil Service Selection 

It was not until August 4, 1926, that the U.S. 
Civil Service Commission announced an open com
petitive examination for probation officers, paying 
an entrance salary of $2,400 a year. After a pro
bation period of 6 months, salaries could be ad
vanced up to a maximum of $3,000 a year. In re
questing certification of eligibles, the appointing 
officer had the right to specify the sex. Applicants 
had to be high school graduates or have at least 
14 credits for college entrance. If the applicant 
did not meet these requirements, but was other
wise qualified, he could take a l 1A-hour noncom
petitive "mental test." 

The experience requirements were (a) at least 

1 year in paid probation work; or (b) at least 3 
years in paid systematic and organized social 
work with an established social agency (1 year 
of college work could be substituted for each year 
lacking of this experience with courses in the 
social sciences, or 1 year in a recognized school 
of social work). The age requirement was 21 
through 54. Retirement age was 70. An oral ex
amination was required, unless waived, for all 
eligible applicants. 

Early Years of the Probation System 

Civil Service examinations had to be conducted 
throughout the country. Lists of eligibles were not 
ready until January 1927. Thus it was not until 
April 1927, 2 years after enactment of the Fed
eral Probation Act, that the first salaried pro
bation officer was appointed. Two more were 
appointed in the fiscal year 1927, three in 1928, 
and two in 1929. The $50,000 appropriation 
recommended by the Bureau of the Budget for 
1927 was reduced to $30,000 because the full ap
propriation of the preceding year had not been 
drawn upon except for expenses of volunteers. 
The appropriation for 1928, 1929, and 1930 was 
$25,000. It was increased to $200,000 in 1931. By 
June 30, 1931, 62 salaried probation officers and 
11 clerk-stenographers served 54 districts. 

Caseloads were excessive. In 1932 the average 
caseload for the 63 salaried probation officers was 
400! But despite unrealistic caseloads, the salaried 
officers demonstrated that they filled a longfelt 
need. They assumed supervision of those proba
tioners released to volunteers who had offered 
little or nothing in the way of help. 

In August 1933, 133 judges were asked for their 
views as to salaried probation officers. Of the 90 
judges responding, 34 expressed no need for sala
ried officers. SeventY-five were opposed to civil 
service appointments. At least 700 volunteers 
were being used as probation officers. Among 
them were deputy marshals, narcotic agents, as
sistant U.S. attorneys, lawyers, and even relatives. 
In a few instances clerks of court and marshals 
combined probation supervision with their other 
duties. 

Probation Act Is Amended 

There was dissatisfaction among judges with 
the original Probation Act. An attempt was made 
in 1928 to amend it by doing away with the civil 
service provisions and giving judges the power to 
appoint more than one probation officer. The Act, 
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moreoypr, mane no prOYISlOl1S for a probation 
director for the entire s~·:;:tem. entil the appoint
ment of a :;:upenisor of probation in 19;:W, fol
lowing an amendment to the original law, the 
probation system was administered by the super
intendent of prisons who ah:;o was in charge of 
the prison industries and parole. There were no 
uniform probation practices nor statistics. 

On June 6, 1930, President Hoover signed an 
act amending the original probation law, 46 U.S. 
Statutes at Large 503-4 (1930). The amended 
section 3 removed the appointment of probation 
officers from civil service and permitted more 
than one salaried probation officer for each judge. 
When more than one officer was appointed, pro
vision was made for the judge to designate one 
as chief probation officer who would direct the 
work of all probation officers serving in the court 
or courts. Appointments were made by the court, 
but the salaries were fixed by the Attorney Gen
eral who also provided for the necessary expenses 
of probation officers, including clerical service and 
expenses for travel when approved by the court. 

Section 4, as amended, provided that the pro
bation officer perform such duties with respect 
to parole, including field supervision, as the At
torney General may request. Provision also was 
made for the Attorney General to investigate the 
work of probation officers, to make recommend a
dOllS to the court concerning their work, to have 
access to all probation records, to collect for publi
cation statistical and other information concern
ing the work of probation officers, to prescribe 
record forms and statistics, to formulate general 
rules for the conduct of probation work, to pro
mote the efficient administration of the probation 
system and the enforcement of probation laws in 
all courts, and to incorporate in his annual report 
a statement concerning the operation of the pro
bation system. The Attorney General delegated 
these functions to the director of the Bureau of 
Prisons. 

Supervisor of Probation Appointed 

In December 1929 Sanford Bates, newly ap
pointed superintendent of Federal prisons (title 
,'hanged by law in 1930 to Director, Bureau of 
l'r,dons), asked Colonel Joel R. Moore to be the 
firl'lt supervisor of probation. Colonel Moore, who 
had been employed with the Recorders Court of 
Detroit for 10 years, accepted the challenge and 
entered on duty June 18, 1930. 

Colonel Moore's first assignment was to sell 

judges on the appointment of pruiJation (Jflker,:, 
tu establish policies and uniform practices, and 
to locate office facilities for probation officers. In 
July 19:30, on recommendation of Colonel Moore 
and Mr. Bates, the following appointment st.c'lnd
ards were announced by the Department of 
Justice; 

1. A fle: the ideal ag-e of a probation oill ~er is 30 to 
.15; it is improbable that persons under 25 will have 
acquired the kind of experience essential for success 
in probation work. 

2. Experience: (a) high school plus 1 year of paid 
experi<"nce in probation work, or (b) high school plus 
1 year in college, or (c) high school plus :: years suc
cessful experience (unpaid) in a probatkn or other 
social agency where instruction and guidance have been 
offered by qualified administrators. 
. 3. PerRol1al qiialifications: maturity plus high native 
mteillgence, moral character, understanding and sym
pathy, courtesy and discretion, patience and mental and 
physical energy. (D. of J. Circular No. 2116, 7-5-30, 
p.1.) 

Since the Attorney General had no means of 
enforcing the qualifications established by the De
partment of .Justice, appointments to a large ex
tent were of a political nature. Among those 
appointed as probation officers in the early years 
were deputy clerks, prohibition agents, tax col
lectors, policemen, deputy marshals, deputy sher
iffs, salesmen, a streetcar conductor, a farmer, a 
prison guard, and a retired vaudeville entertainer! 
Relatives of the judge were among them. A 
master's thesis study by Edwin B. Zeigler in 1931 
revealed that 14 of the 60 probation o'flcers in 
service at that time had not comple:ed high 
school, 14 were high school graduates, 11 had 
some college work, 11 had graduated from college, 
and 9 had taken some type of graduate work. 

The 1930 personnel standards were in effect 
until January 1988 when eflorts were :nade by 
the Attorney General to improve them. The new 
standa rds included (l) a degree from h college 
or university of recognized standing or equivalent 
training in an allied field (1 year of stt,dy in a 
recognized sehool of 80eial work could be substi
tuted for 2 years of college training) ; (2) at least 
2 years of full-time experience in an ac::redited 
professional family or other casework ag·mcy, or 
equivalent experience in an allied field; (3) a 
maximum age limit of 53; (4) a pleasing person
Hlit~· and a good reputation; and (5) s lfficient 
physical Htnes;;; to meet the standards prEscribed 
by the C.S. Public Health Service. 

When Colonel Moore entered on duty he was 
confronted with the task of how to utili,e most 
adyantageollsly the $200,000 appropriated for the 
!lscal year 19~n ·when, as already stated, there 
were 62 probatIOn oftlcers and 11 clerk-stl~nogra-
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phers. Quarters and facilities for probation serv
ices were meager. The officer in Mobile kept office 
hours between sessions of court at a table for 
counsel in the court room. The Los Angeles officer 
held down the end of a table in the reception room 
of the marshal's quarters. In Macon, Georgia, the 
probation officer was given space, without charge, 
in the law office of a retired lawyer friend. The 
officer fOl' the Middle District of Pennsylvania 
had his office at his residence. 

"Neither the courts nor the Department of 
Justice had exercised paternal responsibilities for 
the probation officer's needs," Colonel Moore re
called. "He (the probation officer) had to shift 
pretty much for himself. Only a fervent spirit 
and a dogged determination to do their work gave 
those new probation officers the incentive to carry 
on." 

In the depression days it was difficult to obtain 
sufficient funds for travel costs, Probation travel 
was new to the Budget Bureau. "We had to fight 
for every increase in travel expenses for our con
tinually growing service," said Colonel Moore. 

Restricted in both time and travel funds, Colo
nel Moore had to maintain most of his field con
tacts through correspondence. In October 1930 a 
mimeographed News Letter was prepared for pro
bation personnel. In July 1931 it became Ye News 
Letter, an issue of 17 pages. In Colonel Moore's 
words, "It served as a morale builder and a source 
of inspiration, instruction, and as an incentive to 
greater efforts .... Its chatty personal-mention 
columns, its travel notes, and reporting of inter
esting situations helped to unify aims and to build 
coherence in activities." 

Inservice training conferences were conducted 
in the early years as a regular practice. The first 
such conference met in October 1930 with the 
American Prison Congress. Thirty-two officers 
attended. A second conference, attended by 62 
officers, was held in June 1931 in conjunction with 
the National Conference of Social Workers. Train
ing conferences continued throughout the early 
years in various parts of the country, often on 
college and university campuses. 

When Colonel Moore left the Federal probation 
service in 1937 to become warden of the State 
Prison of Southern Michigan, there were 171 
salaried probation officers with an average case
load of 175 per officer. Commenting on Colonel 
Moore's 7 years as probation supervisor, Sanford 
Bates said: "The vigor and effectiveness of the 

federal probation system in its early years were 
in large part due to his vision and perseverance." 

ExpansiQn Phase 

Following the resignation of Colonel :Moore, 
Richard A. Chappell, vlho was appointed a Fed
eral probation officer in 1928 and named thief 
probation offlcer for the Northern District of 
Georgia in 1930, was called to Washington in 19a7 
to be supervh:;or of probation in the Bureau of 
Prisons. In 1989 he was named chief of probation 
and parole services, succeeding Dr. F. Lovell 
Bixby \",hen he was appointed warden of the Fed
eral Reformatory at Chillicothe, Ohio. 

On August 7, 1989, a bill to establish the Ad
ministrative Office of the United States Courts 
was approved by President Roosevelt, the statute 
to take effect November 6, On that date Elmore 
Whitehurst, clerk of the House Judiciary Com
mittee, was appointed assistant director. On No
vember 22, Henry P. Chandler, a Chicago attorney 
and past president of the Chicago Bar Associa
tion, was named director by the Supreme Court 
and entered on duty December 1. He served as 
director for 19 years until his retirement in Oc
tober 1956. 

Probation officel's were excluded from the Act 
establishing the Administrative Office and like 
United States attorneys and marshals were sub
ject to the Department of Justice. The Depart
ment argued that the supervision of probationers, 
like that of parolees, was an executive function 
and should remain with the Department. On Janu
ary 6, 1940, Mr. Chandler brought the matter in 
writing to Chief Justice Hughes who believed 
that probation officers, being appointed by the 
courts and subject to their direction, were a part 
of the judicial establishment and that the law for 
the Administrative Office in the form enacted 
contemplated that probation officers should come 
under it. Later in January the Judicial Confer
ence adopted that view and settled the question. 

In meeting with James V. Bennett, director 
of the Bureau of Prisons, Mr. Chandler stated 
that if he assumed supervision of the probation 
service he would make every effort to build upon 
the values that had been developed under the De
partment and "to coordinate the adminstration of 
probation still with the correctional methods that 
remain in the Department of Justice." The Judic
ial Conference instructed Mr. Chandler to under
take his duties in relation to probation "in a spirit 
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of full cooperation with the Attorney General and 
the Director of the Bureau of Prisons." 

When Hteps \vere taken to arrange for transfer 
of the appropriation for the probation service to 
the Administrative Otrice there waR objection 
from the House Appropriations Committee which 
believed there would be a relaxing of the appoint
ment qualifications fOl' probation oflicers and that 
probation officerR would pay little attention to the 
supervision of parolees who were a responsibility 
of the Department of J llstice. The Committee re
luctantly agreed to'the transfer of the appropria
tions but did so with this warning from Con
gressman Louis C. Rabaut: 

We have agreed to this change with "our tongues 
in our cheek," so to speak, hopeful that the dual prob
jem of probation and parole can be suceessfully handled 
under this new set-up. If pl'opC'r attention is not givC'n 
by probation officers to the matter of paroled convicts, 
however .. , you may expect a move to be made by 
me and other members of the committee to place this 
probation service back under the I)('partment of Justice. 

On July 1, 1940, general supervision of the pro
bation service came under the Administrative Of
fice. On recommendation of YIr. Bennett, Mr. 
Chappell was appointed chief of probation by 1\11'. 
Chandler, and on the recommendation of Mr. 
Chappell, Victor H. Evjen, who had been a pro
bation officer with the Chicago Juvenile Court and 
the United States District Court for the Northern 
District of Illinois, was appointed assistant chief 
of probation. These two constitutect ~h'e head
quarters professional staff until 1948 when Louis 
J. Sharp, Federal probation officer at St. Louis, 
was appointed as a seconct assistant chief of pro
bation. 

In all of their contacts with judges and pro
bation officers Mr. Chandler and his Probation 
Division staff emphasized that the duties to super
vise persons on probation and parole were equal 
and that parole services were in no way to be 
subordinated. He made it clear that he would not 
cease to appeal to judges to appoint only qualified 
officers who would perform efficiently and serve 
the public interests. In reporting the appropria
tion bill for 1942 Congressman Rabaut said: "It 
is with considerabJ'e pleasure and interest that the 
committe has observed that, in the matter of re
cent appointments of probation oflicers, there has 
apparently been no compromise whatever with the 
standards \vhich were previously employed, when 
this unit was in the Df'partment of Justice, as to 
the character or type of applicants appointed." 

.Judicial Conference Esiablis/res 
Appointment Quulificutiom' 

At its October 1940 meeting the Jldicial Con
ference expressed its conviction "that in view of 
the reRponsibility and volume of their work, prc
bation otiicers shou leI be appointed solely on the 
basis of merit without regard to polit cal consid
erations, and that training, experience and traits 
of character appropriate to the speciclized work 
of a probation officer should in every nstance be 
deemed essential qualifications." No ID)re specific 
qualifications were formulated at thai time, but 
pursuant to a resolution of the Judical Confer
ence at its September 1941 session the Chief Jus
tice appointed a Committee on Standaros of Quali
fications of Probation Officers to determine 
whether it would be advisable to supplement the 
1940 statement of principle by reccmmending 
definite qualifications for the appointm'~nt of pro
bation ofJicers and, if so, what the qUl.lifications 
should be. To assist the work of the Committee, 
1'111'. Chappell corresponded with 30 recognized 
probation leaders throughout the country, request
ing their views as to qualifications for probation 
officers. He alRo conferred with the U.S. Civil 
Service Commission. 

In its report' the Committee recomrr ended the 
following requisite qualifications: 

(1) Exemplary character; (2) Good health and 
vigor; (8) An age at the time of appointnent within 
the rang" of 24 to 45 years inclusive; (4 I A liberal 
education of not less than collegiate grad(·, evidenced 
by a bachelor's degree (B,A. or B.S.) froJn a college 
of recognized standing. or its equivalent; and (5) Ex
pf'rience in personnel work for the welfar·' of others 
of not less than 2 p'al'S of specific training For welfare 
wurk (a) in a school of social service of recognized 
standing, or (b) in a professional course d a college 
or university of recognized "tanding. 

The Committee recommended that f lture ap
pointments of officers be for a probatim period 
of 6 months, and that district courts be encour
aged to call on the Administrative Offic~~ for help 
in assessing the qualifications of applhants and 
conducting competitive examinations if desired 
by the court. The report of the Comm ittee was 
unanimously approved and adopted by the J udi
cial Conference at its September 1942 meeting. 

Although most of the probation leacers with 
whom lVIr. Chappell corresponded favored selec
tion by civil service, the Committee stal ed in its 
report that this method had been tried before 
with results not altogether satisfactory. ~'he Com
mittee did not consider whether it was desirable 
to return to the civil service system. 

It should be brought out that neither the Ad
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ministrative Office nor the Judicial Conference 
could go beyond persuasion since there was no 
legal limitation of the power of appointment in 
the district courts. The standards of qualification 
were not readily accepted by all judges, some of 
them relying upon the term "equivalent" as a 
loophole. 

During the 10-year period following the October 
1940 Judicial Conference statement as to the es
sential qualifications of probation officers and the 
1942 requisite qualifications (see footnote 2), 161 
appointments were made. Of that number, 94, or 
58.4 percent, met the requirements of both edu
cation and experience (compared with 39.7 per
cent prior to 1940), 16.1 percent met the require
ment of education only, 11.2 percent met only the 
experience requirement, and 14.3 percent met 
neither requirement. Appointments since 1950, 
however, were in increasing compliance with the 
Conference standards.3 

Jnservice Training 

Institutes.-Mention has been made of the 
training conferences held by Colonel Moore dur~ 
ing the early years of the probation service. In
service training institutes of 3- and 4-day dura
tion continued throughout the thirties and forties 
to be a helpful means of keeping probation officers 
abreast of the latest thinking in the overall cor
rectional field, acquiring new insights, skills, and 
knowledge, and utilizing specialized training and 
experience to their fullest potential. Institutes 
were held in five regions of the country at 2-year 
intervals. They consisted of work sessions, small 
group meetings, formal papers by correctional 
and social work leaders, and discussions of day
to-day problems. They generally were held in co
operation with universities, with members of their 
sociology, social work, psychology-; and education 
departments and school of law serving as lectur
ers. Representatives of the Bureau of Prisons 
central office and its institutions, the U.S. Board 
of Parole, and the U.S. Public Health Service ad
dressed the institutes and participated in forum 
discussions. 

Tmining CenteT.-In November 1949 the Ad
ministrative Office in cooperation with the U.S. 
District Court for the Northern District of Illi

:l After implementation of the Judiciar,y Salary Plan, adopted by the 
Judicial Conference in 1961, all but one of the prohation officer;.; ap~ 
pointed through December lU74 met the minimum requirements, includ· 
inJ1: a bachelor's degree. Approximately :U;: percent had a ma,,",ter's deg-ree. 
OnlY onc officer wu..<:; not a colleg-c graduate. He had Hi yearOl.' prior ex
perience as a Fed<'ral probation officer and was reappointed aft{'r an 
interim period or 7 year8 as a munjdpal court probation ofl1ccr . 

.. As of December _31, 1974 the drculation was 3H.50t) and included 
more than 50 countries. 

nois established a training center at Chicago for 
the Federal probation service. Under the direction 
of Ben S. Meeker, chief probation officer at Chi
cago, the tr:1ining center sought and obtained the 
cooperation of the University of Chicago in de
veloping courses of instruction. Recognized lead
ers in the correctional and related fields served 
on the Center's faculty. An indoctrination course 
was offered for newly appointed officers shortly 
following their entrance on duty and periodic re
fresher courses for all officers. 

lIJoliographs.-In 1943 the Probation Division 
published a monograph, The Presentence Investi
gation Report (revised in 1965) to serve as a 
guideline for conducting investigations and writ 
ing reports. In 1952 The Case Record and Case 
Recording was prepared in an effort to establish 
uniform case file procedures. 

lvianual.-In 1949 a 325-page Probation Officers 
Manual, prepared principally by Mr. Sharp, was 
distributed to the field. Prior to this time proba
tion policies, methods, and procedures had been 
disseminated largely through bulletins and memo
randa. 

Periodical.-FEDERAL PROBATION, published 
quarterly by the Administrative Office in coopera
tion with the Federal Bureau of Prisons, was 
another source of training through its articles on 
all phases of the prevention and control of de
linquency and crime, book reviews, and digests 
of professional journals. As previously mentioned, 
the Quarterly had its beginning in 1930 as a 
mimeographed News Lette?.. In September 1937, 
after acquiring the format of a professional peri 
odieal, its title was changed to FEDERAL PROBA
TION and was edited by Eugene S. Zemans. It 
made its first appearance in printed form in 
February 1939 with Mr. Chappell, then super
visor of probation in the Bureau of Prisons, as 
editor until 1953 when he was appointed a mem
ber, and later chairman, of the U.S. Board of Pa
role. When the Federal Probation System was 
transferred to the Administrative Office in 1940, 
Mr. Chappell, in addition to his responsibilities 
as chief of probation, continued as editor. 

The quality of articles in the journal attracted 
the attention of college and university libraries 
and a wide range of persons in the correctional, 
judicial, law enforcement, educational, welfare, 
and crime prevention fields. It was mailed upon 
request, without charge. In 1950 the controlled 
circulation was approximately 4,500 and included 
25 countries. i 
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Since 1940 the .journal has lJeen published 
jointly by the Administrative Office and the 
Bureau of Prisons. It waf( first printed at the U.S. 
Penitentiary at Fort Leavenworth, Kanf(as, and 
Jater by the Federal Reformatory at El Reno, 
Oklahoma, in their respective printshopf( operated 
b~' the Federal Prison IndustriE's, Inc. Approxi
mately 98 percent of the inmates assig'ned to the 
printing plant had no prior experience in print
shop activities. 

Investigation and Supel'l'isioll 

The investigative and supervisory functions of 
the Federal Probation S~'stem throughout its first 
25 yean; were substantiall~' the same as they are 
today. It has worked continllously in close associ
ation with the Bureau of Prisons and since 19:30 
also with the Board of Parole when the amend
ment to the original probation act provided that 
probation otTicers would perform such duties re
lating- to parole as the Attorne~' General shall 
request. It cooperated with the two narcotic hos
pitals of the U.S. Public Health Service at that 
time, transmitting' to them copies of presentence 
reports on addicts committed as a condition of 
probation, keeping- in tOllch with the families of 
addict patients, Hnd supervising- them follo\ving
their release. 

Probation oflicers worked cooperatively with 
Federal law enforcement agencies (Federal Bu
reau of Investigation, S('cret Service, .:\arcotic 
Bureau, Alcohol Tax L'nit, Post Otlke Inspection 
Service, Immigration Service, S('curities and Ex
change Commission, Intelligence Unit of the In
ternal Revenue, and the :\Yilitary Police and Shore 
Patrol), obtaining from thf:m arrest data. sharing 
information about ckfenciants, and notifying each 
other of \'iolation~ of probation and parole. Com
munity institutions and agencies were called on 
for assistance in helping probationers and pa
rolees to become produdive, responsible, law
abiding persons. 

In 1 !H4 the Federal Probatioll System was 
asked by the Army and the Air Force to supervise 
military prisoner" released from disciplinary 
harracks. 

illl'1:8ti.llatioNs.-Although it is a longo-standing 
and well established principle that probation can
not succeer} unless "pecial ('are is exercised by the 
court in selectillg pcrsons for probation, pre
sentence reports in the early years were per
functory in mali~' instances, some consisting of 
a single paragraph based on limited knowledge 

and even on biases and hunches! In 19i1O a 4-pag-e 
printed presentenct' worksheet sen-ed as the basis 
for a report to the court. The fllled-in worksheet 
fn'(Juentl;,' compl'ised the report. It contained a 
1imited space under each of the following- head
ing,,: (1) Complaint, (2) Statement d' Defend
ants and Other", on Ph.\·sical ConcUiol1, (J) 
::Uental Condition, (5) Personal and Famil;.' His
tory, (6) Habits. Assodates, a!ld Suare-Time 
Activities, (7) Employment Histor;.', 18) Home 
and Neig-hborhood Conditions, (9) Relig-ious and 
Social Affiliations, (10) Social Ag'enc Insti 
tution,"" and Individuals Interested, (11) Ana
lytical Summar;.', and (12) Plan, In Brief, Pro
posed. These were the outline headings g-enerally 
followed at the time by juvenile courts and pro
grl',;siYe adult cOllrts and C'ontinued to be those 
reeommended for use by Federal prob<ltion offi
cers ul1til 19H when the Probation Division, with 
the assistance of tht' Bureau of Priso:)s and a 
sma 11 committee of chief probation oflkers, pre
pared a mimeog'raphed g-uideline which set forth 
a standard outline, some invcstigation methods 
and procedures, and suggestions for writing the 
report. In 194:~ the guidelines were bro<.dened in 
scope and reproduced in the printed me,nograph, 
The PI'CSclltelice illl'(· ...;ti(Jlltio!l R<'pol't (revised 
in 1965). This monog-raph contributed to llni
f(ll·mit~· in the format and content of reports 
across the country. L'niformity was essel:tial then 
as today ina,;mllch as officers called on the net
work of oUices in other cities for verifi('ation of 
data and informatioll to complf'te their reports. 
In some illstances data requested made up the 
larg-er part of a report. l'niform reports, as today, 
were also helpful to the Bureau of Prisons in 
commitment cases lind to the Roani of Parole in 
its parole considerations. 

In the early ~'ear.s some jucig-es did not require 
presentence reports, relying. in the di:,position 
of their cases, on the report of the U.S. attorney, 
the arrest record, and the defendant's re::mtation 
locally. In other courts investigations were made 
in a reJatiyely low proportion of cases. A few 
courts required investig-ations in virtu:llly all 
criminal cases. 

Rule :~2-c of the Fedcml RuleH of Criminal 
Procedure (19:)3) prescribed that the probation 
service of the l'ourt shall make a present.mce in
vestig-ation report to the court uefore th,~ impo
sition of sentel1l:e or the granting of probation 
unless the court directed otherwise. Alth.)ugh it 
was Hnticipated this was to be the normal and 
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expected procedure, some courts required no in
vestigation unless requested by the judge. It was 
argued that either \vay, the same ends were being 
achieved. 

Reliable statistics on the number of defendants 
receiving presentence investigations were not 
maintained during the first 25-year period. What 
constituted a completely developed presentence 
report had not been defined. A partial report 
touching on only a few areas of what was con
sidered to be a full-blown report was counted as 
a full report. Moreover, when two or three officers 
contributed data to the presentence report in its 
final form, each officer often would report a pre
sentence investigation. This resulted in more in
vestigations than defendants! It is estimated that 
in the forties between 50 and 60 percent of the 
defendants before the court received presentence 
investigations. 

In addition to presentence investigations, pro
bation oftlcers conducted postsentence investiga
tions, special investigations for the U.S. attorney 
on juveniles and youth offenders, invc;;;tigations 
requested by Bureau of Prisons institutions, and 
also prerelease, violation, and transfer investiga
tions on parolees, persons on conditional release, 
and military parolees. 

Supervisioll.-As already stated, Federal pro
bation officers supervised only probationers until 
1930 when the 1910 Parole Act was amended, 
giving them, in addition, responsibility for the 
field supervision of parolees. In 1982 the Parole 
Act was further amended, providing for the re
lea8e of prisoners prior to the expiration of their 
maximum term by earned "good time." They 
were released "as if on parole" and were known 
m; beillg on conditional release (now referred to 
a8 mandatory release) . They became an additional 
supervision responsibility of the probation oflieer. 

As previously mentioned, the Federal Proba
tion System, in response to a request from the 
Army and the Air Force in 194(i, offered its 
facilities for the supervision of military parolees.. 
And in 1947 the Judicial Conference recom
mended that courts be encouraged to use "de
ferred prosecution" in worthy cases of juveniies 
(under 18), and that they be under the informal 
supervision of probation officers. Under this pro
cedure, which still prevails, the U.S. attorney de
ferred prosecution of carefully selected juveniles 
and placed them under supervision of a probation 

:, \\'here it was agreecl upon by the U.s. Attorney to bt~ it· th(' he:-;t 
inter-est.") of the Guvernmf'nt ar.d the juvt'nile Or youth oiff'fHJer. 
dfOl,t WB..'S made to divert him to local juri"dictions under thC' 
sion", of 18 U.S.C. 5001 J enacted June 11, U':12. 

ofiicer for' a definite period. On satisfactory com
pletioll of the term the U.S. attorney could dis
miss the case or, in instances of subsequent 
delinqueneies, prO(;CSS the original complaint 
forthwith. Thus the Federal probation officer su
pervised five categories of offenders: probation
ers, parolees, persons on conditional release, mili
tary offenders, and juveniles under deferred 
prosecution. 

!Vlention should be made of the Federal Juve
nile Delinquency Act (18 U.S.C. 50:>1-5037), en
acted June IG, 19;38, which gave recognition to 
the long-established principle that juvenile of
fenders need specialized care and treatment. The 
Ad deft ned a juvenile as a person under 18 and 
provided that he should be proceeded against as 
a juvenile delinquent unless the Attorney General 
direded otherwise. He could be placed on proba
tion for a period not to exceed his minority or 
committed to the custody of the Attorney General 
for a 1ike period. 

Attention should also be called to the Federal 
Youth Correctiom; Act (18 U.S.C. 5005-5026), 
enaded September 80, 1950. The Act established 
a specialized procedure for dealing with youthful 
offenderf! 18 and over, but under the age of 22 
at the time of conviction, who were considered 
tradable. The Act provided for a flexible insti
tutional treament plan for those committed under 
it. 'Vhere the offense and record of previouf! de
linqlwllCief! indicated a need for a longer period 
of corredional treatment than was posf!ible under 
the Federal Juvenile Delinquency Act, a juve
nile, with approval of the Attorney General, coul') 
he ])l'osccuted as a youth offendeL 

The probation officer played a prominent role 
in the detention pending disposition, investiga
tion, divel'sion,~' hearing (or criminal proceed
ing), and 8upervision of the juvenile and the 
:vollth ofl'ender. 

The Tlllmber of juveniles coming to the atten
tion of probation officers, including those not 
heard llnder the Act, reached a high of 8,891 in 
1946, followed by a decline through 1950 when 
there were 1,999 juveniles. Those heard under 
the Act ranged from a low of 48 percent of all 
juvenill',~ in 1£\:39, the first year the Act v,'as opera
tive, to a high of G9.6 percent in 1946, or an 
average of approximately 66 percent for the 
peri0tl 19;~9 through 1950. 

In 1989,41 perct'nt of the juveniles were pro
ceeded against under regular criminal statutes 
compared with a low of 1.5 percent in 1944. For 
the period 1914 through 1950 the proportion 
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heard under criminal procedure averaged f;lightly 
less than 3 percent and the proportion handled 
without court action (diverted or dif;mif;sed) was 
approximately 80 percent. 

The following table gives the supervision case
load from 1930 to 1950: 

Size of slut] Ilwl supervision cllseload 
1.Q30-J .9SIJ 

Fiscal Year Number of Number Average 
Ended probation under caseload 

June 30 officers supervision per officer I 

1930 8 2 

1931 62 
1932 63 25,213 400 
1933 92 34,109 371 
1934 110 26,028 237 
1935 119 20,133 169 
1936 142 25,401 179 
1937 171 29,862 175 
1938 172 27,467 185 
1939 206 28.325 160 
1940 233 34,562 148 
1941 239 ;55,187 147 
1942 251 34,359 137 
1943 265 30,974 117 
1944 269 30,153 112 
1945 274 30,lH4 110 
1946 280 30,618 109 
1947 280 32,321 115 
1948 285 32,613 114 
1949 287 29.726 103 
1950 3033 30,087 100 

"".-",-.---.~ 

I In 1956 the Probation Division adopted a weighted 
figure to reflect the workload of an officer. The new 
method of computation included presentence investiga
tions in addition to supervision cases. A value of 4 
units was given to each presentence investig'ation com
pleted per month and 1 unit for each supervision case. 
Thus, if an officer completed G investigations per month 
and supervised 51 persons, his workload was 75 (24 
plus 51). This method was continued until 1969 when 
the weighted figure was discontinued. Instead, the aver
age number of supervision cases and the average num
ber of presentence investigations, respectively, were 
shown for each officer. 

~ No figures availabl..,. 
J On December 31, 1!J74, there were 1,468 probation 

officers. 

Violation rates.-In any assessment of viola
tion rates it should be kept in mind they seldom 
are comparable from district to district. Officers 
with heavy workloads, for example, may not be 
as responsive to violations as those with smaller 
workloads. A court which is more selective in its 
grant of probation may be expected to have a 
lower proportion of violations. A "when to revoke" 

(I In 1963 another step was taken to obtain greater uniformity in 
reporting and also an understanding of the nature of the violatIons 
reported, Violation rates were determined for three types uf viulations·~ 
technical, minor, and major. A technical violation was an infraction 
of the conditions of probation, excluding a conviction for a nf.>w offense. 
A minor violation resulted from a conviction of a new offense where 
the period of imprisonment was Jess than 90 days, or where any pro
bation granted on the new offense did not exceed 1 year. A major 
violation occurred when the violator had been convicted of a new 
offense and had been committed to imprisonment for 90 days or more, 
placed on probation for over 1 year, or had absconded with a felony 
chal'ge outstanding. This method of reportinfot violations continues 
tod ..~. 

policy may differ among prrJbation ()Ificers and 
among judge;.;, even in the f;Cimc distJ'iet. Some 
courts may revoke probation for a technical in
fraetion of the probation c()nditionf; WI ile others 
do HO only for violation of law. An effkient police 
department or sheriff'H office may bring 10 the pro
bation officer's attention a greater proportion of 
arrests. Varying conditions and circumstances 
from district to district and from one y·~ar to an
other, such as unemployment, social unrest, 
changes in criminal statutes, etc., woule preclude 
comparable data and valid comparisom. But de
spite these variables, violation rates f,)r proba
tioners, interestingly, changed but little from 
1932, when violation figures were first available, 
to 1950. 

Violation rates maintained by the Administra
tive Office from 1940 to 1948 were computed on 
the same basis as that adopted before the pro
bation service was transferred from the Depart
ment of Justice, viz, the proportion of all persons 
under supervision during the year who violated. 
Although this method was used by a number of 
non federal probation services, the late Ronald H. 
Beattie, chief statistician for the Administrative 
Office, believed a more realistic measure would be 
a rate based on the number removed from super
vision during the year and the number who com
mitted violations. Beginning with 1948, violation 
rates were computed on this basis. Under this 
method the violation rate for probationers that 
year, for example, was 11.8 percent instead of 
3.9 percent under the method used in previous 
years. The average violation rate for the IO-year 
period from 1941 to 1950 was 11.5 percent for 
probationers, 14.1 percent for parolees, ] 4.4 per
cent for persons on conditional release, and 3.3 
percent for military parolees, 

In 1959 probation officers were requ,~sted to 
submit t::J the Administrative Office reports on all 
violations, whether or not probation was ~·evoked. 
Prior to this the practice had been to rep,)rt only 
violations in those instances where proba1 ion had 
been revoked. This improved procedure hdped to 
achieve uniformity in reporting violation;, 6 

Postpr'obation adjustment studies.-Starting in 
1948 a postprobation study of 403 probationers 
known to the Federal probation office Eor the 
Northern District of Alabama was condu~ted by 
the sociology department at the University of 
Alabama. These probationers' supervisi')fi had 
terminated successfully during the period July 1, 
1937, to December 31, 1942. They wen inter
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viewed by probation officers in the districts where 
they resided at the time of the study and their rec
ords were cleared with the Federal Bureau of In
vestigation, local courts, and local law-enforce
ment offices. During a postprobation median 
period of 7~4 years, 83.6 percent had no subse
quent convictions of any kind (see FEDERAL PRO
BATION, June 1951, pp. 3-11). 

In 1951 the sociology department at the Uni
versity of Pennsylvania conducted a similar 
evaluative study of 500 probationers whose super
vision under the probation office for the Eastern 
District of Pennsylvania had been completed dur
ing the period 1939 to 1944. The study, which 
covered a 5-year period for each proba~ioner, 

found that 82.3 percent had no subsequent con
viction. In an effort to assure a high degree of 
comparability between the two studies, the sam
pling procedures in both studies were reported 
to be virtually identical (see FEDERAL PROBATION, 
September 1955, pp. 10-16). 

Probation and the War 

This account of the first 25 years of the Federal 
Probation System would not be complete without 
commenting on the significant work performed 
by probation officers during World War II. They 
were engaged in many activities related to the 
war effort such as helping selective service boards 
determine the acceptability of persons with con
victions, dealing with violators of the Selective 
Service Act, assisting war industries in determin
ing which persons convicted of offenses might be 
considered for employment, cooperating with the 
Army in determining the suitability of persons 
with convictions who had been recruited or in
ducted, and supervising military parolees. To
gether with the Bureau of Prisons the Admin
istrative Office succeeded in removing barriers to 
employment of persons considered good risks de-
spite criminal records. The U.S. Civil Service 
Commission relaxed its rules, permitting, on rec
ommendation of the probation officer, employment 
of probationers in government with the exception 
of certain classified positions. These activities re
lating to the prosecution of the war were per
formed by probation officers in addition to their 
regular supervisory and investigative duties. The 
supervision caseload during the war years aver
aged 119 per officer-with a high of 137 in 1942. 

In the summer of 1946, as previously men
tioned, the Administrative Office, at ·the request 
of the Department of the Army, agreed to have 

probation officers investigate parole plans of 
Army and Air Force prisoners and supervise 
them following release on parole from disciplinary 
barracks. Probation officers worked in Close con
junction with The Adjutant General's Office and 
the commandants of the 16 disciplinary barracks 
at that time. The service rendered by probation 
officers was expressed by military authorities as 
"of inestimable value to the Army and Air Force" 
in the operation of their parole programs. The 
success of their parole program, they said, "may 
be attributed largely to the keen human interest 
and thorough professional guidance which the 
officers of the federal probation service extend to 
each parolee under their supervision, even under 
conditions which have taxed their facilities." 

The number of supervised military parolees 
reached its peak at the close of fiscal year 1948 
when there were 2,447 under supervision. The 
following year the number dropped to 1,064, anrl 
in 1950 to 927. 

Through September 1946 a total of 8,313 pro
bationers had entered the armed services through 
induction or enlistment and maintained contact 
throughout their service with their probation offi
cers. Only 61, or less than 1 percent, were known 
to have been dishonorably discharged. 

During the war 76 probation officers, or ap
proximately 28 percent of all probation officer 
positions in 1945, entered military service. The 
chief and assistant chief of probation also entered 
service. During their absence Lewis J. Grout, 
chief probation officer at Kansas City. Missouri, 
served as chief, and Louis J. Sharp, probation 
officer at St. Louis, Missouri, was assistant chief. 

Here ends a capsule history of the struggle for 
a Federal Probation Act which began as far back 
as 1909, and some of the highlights of the Federal 
Probation System during its first quarter century 
of operation. 
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J lJVENlLE OFFENDER 
(U nd" ,. a ge 18) 

DISPOS I TION BEFORE ADJUD I CATION 
( Appltc ab l e t o any o rtender <: o .... H 
tins II vi olati on o r /I. law o r t he U. S. 
o .. 10 r t o a gl! 18 ".eept that r o r Pl'O
ce"d l ngs and di spos it ion unde r PJDA, 
anyone under agl! 21) (0;0]1) 

II . Dive r sion to l oca l authorities . 
b. Prosec\lt l On d" r" r n d . 

When on adv ice o f coun sel . Juven il e asks t ha t 
he be pr oceed ed a ga I ns t 3 S a n a du l t , t he cou .. t 
may s o o .. d e .. , except that .. he .. e a Juv~nll e , 16 
0 .. olde .. , Is c ha .. ged wlt fi a f e l ony othe .. wl 3e 
punIshabl e by ove .. t en ye a .. s Imp .. l lonment , the 
cou .. t may , . ft e r hea .. l ng , o .. der c .. Iml na l p r o
sec ution on motion t o t ran" f e " f iled by t he 
Att~rne aene .. al. 

I'IENTA L C O M P ETEN C Y 
PR OC ED U R ES 

( Not a ppl i cabl e t o J uveni l e Offend e r s) 

on IIlO t on 0 our t 
0 .. Defendant 

r epo .. t an 
under 4 2 ~~ 

Where At t o .. ney Cene .. al c e .. tHie s 
tha t St a t e cannot 0 .. wIll not 
assu~ JU .. i s d i c ti on , p .. oceed ing ' 
by In f o .. ",.ti on. 

De 11 "quency p .. oceedl " g , (5032) . 
Speedy T .. ia l P .. ovis i ons (SO)6). 
Di sposI t i ona l Hea .. l ng (50)7 ) . 

1 . P .. obati on ' 
2. Com.mit"",nt to c uatody 

o r Atto .. ney Cene .. a l ' 

"To 21 s t bI .. thday 0 .. max imum adu l t 
te rm, wh i cheve .. s oone .. , unless 
has attal"ed a ge 19 at t I me o r 
di s pos i t i on , In whICh c ase p .. oba 
t ion 0 .. comm itme nt s hal l no t 
exc ee d the I e sse .. o f 2 ye a .. s Q " 

madm"'" adult term ( 0 7 b 

OPTIOU AL ] 
UITH '!'liE 
COt';n' STU D Y " , 

c<>", .. t orders st udy .. d .. epo .. t 
wi t h i n 31) day, . St. lyon out_ 
pat I e nt ba s i s un l~ .~ othe .... i se 
Q .. de r ed b cour t. (I) 1 c ____ __ 

r Oba t on 
2 . Co"""Hme " t t o custody o f 

At torney Oene .. a l " 

"To 21st bIrthday 0 .. ma xImum adult 
te .. ~ , .. h lc he ve .. soone .. , unless 
haS at t ained age 19 at time o f 
d l s pos It t on , 1" 'wh1ch ca3e pr oba
t i on 0" co mmitment s hall not 
e x ~eed t he l e s s er o f 2 yea .. s o r 
:fla xt m",m adult term ""'.l!'!.L"-__ ..J 

SEN I ENCING ALTERNATIVES OF U.S. COURTS 

YOUTK OFFENDER 
(Under aSe 22 
per 18 u.s .c . 

5006( ,, » 

YOUNG ... nULT 
OFFENDER 

(Unde,. ag l! 
26 p f' r 18 

U. S . C. ~ 209) 

L 
• < . 

~-"T-='" 

"" 
probat i on (5010(a» 
Indeter.tnlte eOr:r\l1t 
llent l, C. "' . (50 10( b )) 
!ndl! t l!rml~t l! e~~ltment 
l.C ..... 50 10(e) An y term 
I n I! . C"S. of 6 years and 
"ith l n a t atu t or 111S1ta . 

O BS E RVA T I O H 

Cour t o r d e r s study a nd .. epo .. t 
.. itt!n 60 da s. 50l 0( e ) 

ne r endant .. etllI'ned t o cou .. 
f o .. :' 

L ,. 
J . 

Pr oba t I on 
Indet e r minate Y. C.A . 
De f ini te or Indet e rTl1 i"ate 
COlIIIDit lllent under a ny 
a l1cabl e .. ovUIOn. 

1. 

,. 

De rtn ite " entenc e Io/!thln sta t.uto .. y U .. lt s 
with p . .. ole el1g i blllty at 113. ( '202) 
a . P .. obati on . (365 1 ) 
b. Co .... itment to .. .. l son 0 .. If .. l s de 

..... . no .. to J UI 
e. Spl it s ent ence - 6 noor.ths - Jail plus 

p .. obation 

Indete .... i nate sentence 
a. Judge In sentenc e spec irte s a mlnlm= 

t e "" o f paro le e l1 gIb i l1ty l e ss than 
1/3 of ma d mu .. sent ence he i mposes . 
(~ 208( a )(l)l 

b . Judge r l KeB a ..... d mum t e .. m or l",p .. 1 _ 
,onmen t , spec irying p .. i s one .. shall 
become e llgib l e r o .. pa .. ole at time 
Pa .. o le Board Shall de t e .. mine . 
(~ 20S(a)( 2 » 

I'ine 

P R O CED U R ES 

MAXIM C£ AL LE BY LAW 

and repo rt within 3 
",onths . 

Defe ndant mus t be re t u"ned to cou .. t f o .. , 

1. Pr obat i on. 

2 . Af rtn'll 0 .... e duce or i g inal s en t enc e . 

3. ClIve de f l"I t e o r Indete .. nl.-.at e commlt
me nt IInde .. any app l i cable prov i s i on 

i nc ludi n _,!c.CC.".'.cL.co __________________ ..J 

B-1 

L 

J. 

•• 

ADULT OPPENDER 
( Any age) 

Spe c ial parol e te ...... o r 2 - 6 ylta .. . I nI_ 
..... bullt I nt o n nt<!nce . ( 21 U. S . C. 8 _1 ) 

One-year probation .. ithout e ntry o r eOn_ 
v l c t i on f o r nrat t i M po,.elao .. s o r c on
trolled aubltancel , .. ith pr ovi s i ons f o r 
dISmi s sal ot p .. oceed ings If ,ucceas f ul, and 
also e xpWlgflll<!nt of record f o .. those Wlde r 
21 at t ime of o rtenae. (2 1 U.S . C. 8n ) . 

Co_ unity lupe rvilion t o r add- l e ta all c ondi
tion o r regul ar pr obat i on o r paro l<!. (18 
U. S . C. 3651 , 11 203 , as a mende d by P. L. 92-
293) 

More severe pena lt i es f o r person engage d In 
a cont i nuing c .. i mlna l enterprise plull t or
feltu re o f pro rttl and p .. ope .. ty used . (21 
U.S . C. a~8 ) 

S. Dllnge .. oue . pe cl a l d .. ug o ff e nder sente nc ing 
procedures Inc lude haraher penaltiea a f t e r 
a pecIal sentenc i ng hear i ng. ( 21 U.S.C. 
8q9) 

6. Certa i n o tfende r a can be sentenc e d ~ :" c l vi1 
c o-.itment In H ell o r prolec ut l on Wlder MARA . 
( 28 U.S. C .• 901- 6 ) 

7. ')rug mal nteunc e progr&IU a va illb le as part 
of ei ther c lvU 'o r c rl la1nal collllll1t.e n t pro_ 
gralllfl , a. pa .. t o f supe .. v l aed ener c are pro-

L 

,. 
J . 

g .. ~., 0 " a . part o f co~~un i ty treatment pr o
& .... f o r probat i oner s , pa r olees , o r condi-
t i onal rele a8ees. P.L. ", =.,",'.''-____________ -' 

DI SPOSITI ON DEPERRED 

o r de ... ex .. l nat1on and report withi n 30 
18 U.S.C. ~ 2 2"-____ _ _____ ..1 

Ir add i ct 11 llke ly t o be r ehabilitated , 
co u .. t ""y o .. der him cO!l\lllItte d f o .. i nde ter
minate pe riod no t t o exc e ed 10 years, 0 .. 

max bUl!! sentence If aho r ter. (I8 U. S . C. 
q253) 

Cour t may I mpoae any other authorized lIen_ 
tence . ( I bid) 

P"OVIs i on f or cond i t i onal relea se 
vi al on a fter 6 BIOntha treatment. 
1I 2 5~-5) 

Wlder supe r 
(18 U. S. C. 

, . 

Bedd .. pant. l t :r o f nn. and t-prlaonunt. 
crl . 1nal r ortdt ure o f p roperty and bua1 -
n ... I nhruU llh s a 1l1 darlva " . ( 18 
u. s .c. U 63 ) 

I nc rea .ed 
offender , 
hear1n . 

'ltnte nce f or dangerOua , pec i a l 
Ar ter , pec i a1 a e nt enc i n& 

18 U.S.C . 

AO - 11/ 7_ 





WEDNESDAY, JUNE 5, 1974 

Volume 39 • Number 109 

PART II 

DEPARTMENT OF 

JUSTICE 


u.s. Board of Parole 

• 

PAROLE, RELEASE, 

SUPERVISION, AND 


RECOMMITMENT OF 

PRISONERS, YOUTH 

OFFENDERS, AND 


JUVENILE DELINQUENT~ 


C-1 




Title 28--Judicial Administration 

CHAPTE~ I-DEPARTMENT OF JUSTICE. 
U.S. BOARD OF PAROLE 

PART 	 2-PAROLE, RELEASE, SUPERVI
SION AND RECOMMITMENT OF 
PRISONERS. YOUTH OFFENDERS. AND 
JUVENILE DELINQUENTS 
The following rules reflect the revised 

Oll'd Ill/,ptiun. operation, procedures, and 
I".j '('It'; of the United State~ Board of 
p", .)]!' and are puhlished under the au
ti"" I' n{ 28 CFR, Part 0, Subpart V, 
""d I<i \' fOe, 4201-4210.5001-503'1 

l" Il' h<ml'd of Parole expressly dis
(L'UI',' that !t.<, rule~ are subject to the 
"llt'I'\,' k '11'< provi,ions of the Adminis
t I"I, C ProcNlure Act. 5 U.S.C. 553(b). 

\\ II h tLr rxception of ~ 2.20. these rules 
Will lll"ome effective in the Board's 
NunIH';!.,! Region (Region I' on June 5. 
19, I :J.lld wIll apply to all subseqnent 
1""'. t. ann parole revocation hearings 
"Plld ,eted in thnt region. Region I Is 
c0Il\Pl'l'ed of the following states: Maine. 
New H"mpshire. Vermont. Massachu
seil., llh.)de hland. Connecticut. New 
Y, I Ie ""'W Jen,cv, Penllsylvania, Dela
war" I\Luyland, Virginia. West Virginia. 
and the Di~trkt of Columbia. Federal 
prisoners outside the Northeast RegIOn 
wlil be considered for parole and parole 
revoc~tlOn under the Board's present 
rules until such time as the revised pro
cedures are made applicable to other 
r('l:ion~ as these regions become opera
tionaL 

Section 2.20. the Board's paroling 
policy guidelines WIll become effective 
lUtlullwidc on .June 5. 1974. This state
ment of policy is published in order to 
iI:f0rm the public of the Board's custo
mary paroling policy. The guidelines In
l'orp0rnted in the policy statement are 
Illt:'relv indl('ation~ of how the Board 
"Wller~llY intends to exrrcise Its dlscre
tl"n n, making future parole release de-

P,lrt :; of 28 CPR is revi:sed to read as 
jullo",: 

J h.'!initlons. 
Eligibility for parole, regular adult 

,setltences, 
SalHf': adult inde!errn;nl\te sentences. 
,'-' "ne; Juvenile delinquents. 
";.lme; committed youth offenders. 
Same: 	 sent('nCeS under the Narcotic 

Andlct Reh"hilit!\tion Act. 
Sarne; 5entences lll)der the gun control 

statute. 
d "ime; sentf>nres of six months or less 

rollowf'd b>' probation 
Stucl\' prIor to &entenf'hlK. 
Oalf' servlcf' of .s{~nten('e ('ornmellf'(lS. 
Appllcf\1,ion (or parole 
ifr,Hin~: pr~)(,f'dl.lre. 

.: Ll I:tl;~l hehrllT 
:'!.' ~ 1;\ \'If'W he:\rlll;":S 
2: 	 it") p('!, iliun fur ('ollsJderatlon ot parole 

priqr to dale set at bearlng. 
I d l'[\role of prlsnr'er In state or t('rrltorlal 

lnstitlltiol1. 
,7 Or;..:,lnal Jl1ri.s.dlrtiol1 ("'·l~es. 

: 18 (,ralltillp; of p;nnlp., 
~ 1~1 {('llsldeTa:-1(Hl hv the Boa.rd. 
.2 tl f)':rnllng pnlky guidellnps; s{,~tement, 

of general policy, 
'2 ._~ l RpP,)Tts considered. 
) )' (' ..,,:ntutdcf\tinn with lhe Board.. 
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Src, 

22;) Delegation to hearwg examiners. 

2:.l4 Review of pallel decision by the Re


gIonal ~irector and the National Ap
pellate Board. 

2.25 Appeal of hearing panel decision. 
2.26 Appeal to National Appellate Board. 
227 Appel'\J of original Jurllidlctlon cases. 
2.28 Reopening of cases. 
2.29 Withheld and forfeIted good time. 
2.30 Release; modification of release date 
2.31 Fnlse or withheld Information. 
232 Committed fines. 
:l.3:' Par,de to detalners; statement of 

polley, 
~ 34 Parole to local or Immigration detain

er:;. 
2 ..15 Melltf\1 competency proceedings. 
2.36 R~lpase plans. 

217 ~Iease on parol.. : statement of poliq. 

238 Spollwrshlp of p"rolees; st"tement of 


polICY 
2 39 Mandatory release !tl the abspnce or 

parole, 
:l40 S .. mc yOl:th offenders. 
241 Hc'poru. to police departments of nalllefl 

or parolees; stat!'ment ot policy, 
242 Community supervision by United 

States Probation Officers. 
2.43 Duration ot period or community su

pervIsion. 
244 Cnnd'ticns of release, 
2.4& Trarel by parol...s and mandatory re

leasees, 
246 Supervision reports. modlflcation and 

discharge from supervision. 
2.47 	 ModIfication and discharge from super

vision: youth offenders. 
2.48 Setting aside conviction, 
2.49 Revocation of parole or mandatory re

lease. 
2 50 Same: yon th offenders. 
251 Unexpired term of Imprlsonmu11. 
2,52 Execution of wtUrant; notice of alleged 

violatIOns. 
2,53 Warrant placed as 110 dcta.lner and dis

pOSItional Interview, 
2.M Revocation by the Board, prellmlnl\ry 

Interview. 
2.5~ Local rf'vocatlon hearing, 
2.56 Revocation hearing procedure 
2.57 Confidpntlality of parole records. 

AUTHORITY; 18 U.S.C. 42101·42l!), 5()(\! 
5017: 28 cm Part O. Snbpart v. 

§ 2,1 	 ndinilion•. 

(a) For the purpose of this part. the 
term "Board" means the United States 
B0ard of Parole; and the term.~ "Youth 
Correction Division" and "Division" eaeh 
mean the Youtll Correction Division of 
the Board. 

(b) As used In this part, the term 
"National Appellate Board" means the 
Chairman. Vice Chairman, and at least 
one member of the Board, all of whom 
also serve as National Appellate Board 
members In the headquarters omce, i.e .. 
Washington. D.C. 

Ie) All other terms used In this part 
shall be deemed to have the same mean
Inll' as ldentiral or comparable terms 
have when those term~ are used in 
Chapter 311 of Part IV of Title 18 of the 
United State~ Code or Chapter I, Part 
0. Subpa.rt V of Title 28 of the Code 
of Federal Rf'(';ulat.iolls. 

§ 2.2 .:Ii~i"iljlr for paml.. , rf'~.IlI.... 
adull "·lIlI'n.·{'s. 

Except as set out In the following fiec
tlons, a. federal pri,<;oner wherever 1'011
finP<i and serving a definite term or 
terms of over one hundred and eighty 

days may. in accordance with the !'egu
lations presnibed In this palt. be re
leased on parole aftel' serving one-third 
of such term or terms or after fifteen 
years of a life sentence or a sentence 
of over forty-five years (18 U,E.,C. 42021 

§ 2.3 	 Sam.,; ..,Iub indd.'rminutf' "'11' 

.«'IH".·I"

A f'f'deral prisoner, other thUll .. 
juvelllie delinquent ell' a commi' ted youth 
olfrml<-I', who h3~ bel'l1 sentenced to a 
maximum term of imprISOnmEnt ill ('x
cess of one year may. if the ~()urt h:),~ 

dcsIgnnted a minimum term to be sel'VE'd 
\\hich term may be If'sS than. but not 
more than. one-third of the 'naximul11 
Sf'ntel(('(, Imlll)SI~d, bf' r\'lrascu Oil parol!' 
after ;';erving the minimum t.'rm. It. 
caspf. ill whiC'h a court impo,p; ;, 1)(.1'<1

mnm sf'ntenre of Impr\sonmerlt ',pOll " 
prisoner and s!)ecifte~ that th, 1,,'lsOller 
11lay bf'come eliglbJI' for i'11l'I"1" ", ,aII'll 
time:; as the Board may ell'( ,'1' 11inc. UI~ 
p!'i~OIlPI' lD'1.Y he I'I·le;lSe(1 OJ) par'llI' lit 

any tilHe in the dlseretioll of 'he nun rd 
(18 U.s.C 4208' a), 

§ 2.1 	 "UUt' ~ jU) .'Ui14' tlt~lin'1U~hl .... 

A iUI'('!iile delinqnE'nt who t'a~ !,,'f'\) 

commitl.ed a.nd who. by his COl.flUltt. \;,1S 
given satisfactory evIdence thftt Ill' !las 
reformed, may be released on parole at 
any time uncel' sueh term£. hlld COIl.t! 

tions as the Board deems pr'lper if it 
shall appear to the satisfaction of tbl' 
Board that thE're Is a reasonable prob,ll
bility that till' juvenile ~'ilI remilln Ilt 
Uberty v..1thout violatlng the Ifl '" (Ill 
U.S.C. 	503'1). 

§ 2.~ 	 ,,,",arnp: rUlunlhtt·d ,uudt fltrt"fUI. _". 

The Y0uth Correction DivIRir), ma. ,tt 
any timl', after reasonnPie ;lOt Cf tv' (,hp. 
Dll'ectol' of th(" Bureau of p, "Oll~, 1'1'
lense conditionally umler sUPH\'isWIl U 

cOlllmitted YOllth offender. A :'outh 01· 
fender committed under ~p"tloll 50HlIl}I 
of titl\, 18 of the United Bta teo; Code 
to a maximum six year t"l'm 51'nll he 
releasf'd conditionally under SlIl)el'Vi'iIOl! 
on or hf'fore the expiration <)f Lmr year:; 
frotn the date of his convic(,lon A youth 
offender committert uneler ~('c'Jon 5010 
«(') of title 18 ef the United Sl:ltE'~ Corte 
to a maximum tprm which i~ more th",; 
six years shall be l'eleasl'o COil :htion<tl!:v 
under supervision not later 1hall I wo 
years before th~ cxpiration of tile term 
imposed by the court (18 U S.C :'01'11. 

§ 2.6 Sanll': ...nl"'...f'~ nnd.'r tl..· :'I.lr· 
.. oti.· Ad.li .., H .. h"ltililalion .\"1. 

The Narcotic Addict Reha billtation 
Act provides for sentence to a ['a>.llllUln 
term for tr('atnwnt as a nareot.c 'tdd,d. 
Paml!' n'av be 0rctereo bv tl,e BOlli d 
after at. 1(;",; ,IX month~ in 1.1 [;~"ilCld 
not inclll(lil:g any peno<l of till1e lor 
"stud:," prinr tu 11n>1.1 judgmel,l of t1,,~ 
Court. Before jJ:tl'ole J.' o/clerc 1 by th,; 
Board. the SUl'llcon Gell£'mJ or hi~ (jf!I\ 
19nat.pd rf'DreSf<lll ative must '=1,1 t.if) t])\t 
the prbOl'£': has made sll.tfi<' 11:1" I})''l~res" 
to warrant bis rekllse and till! .<'\tl.olJll'Y 
Qener:1l or his d"slgnat,ed rcpI'P,,'utahl'e 
may also report to the Board Y!t\ctlwr 
the prls'.npr ghould be rl'lea.'('(, R~c('r, 
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.Ificatlon by the SurJeon General prior 
to replU"Ole cona1deratioD 11 not. requlred 
(18 U.S.C. 4254). 
§ 2.7 Same; eenteneee under the pn 

l'ontrol statute. 
A Federal prllloner sentenced under 18 

U.S.C. 924 for violation of Federal gun 
control laws iB considered eligible for 
parole at such time as the Board may 
determine. Pruoners sentenced under 
this provision are considered for parole 
In ·the same manner as If they had been 
sentenced under 18 U.S.C. 4208(11.) (2). 

§ 2.8 Same; senlen..es of six monlh, or 
les8 followed by probation. 

A Federal prisoner sentenced under 18 
U.S.C. 3651 to serve a period of six 
months or less In a jail type or treatment 
Institution. with a periOd of probation to 
follow, is not eligible for parole. 

§ 2.9 Study prior to sentencin«. 

(a) When an adult Federal o/fender 
has been committed to an Institution by 
the sentencing court for observation and 
study prior to sentencing under the pro
visions of 18 U.B.C. 4208<b), the report 
to the sentencing court is prepared and 
submitted directly by the United States 
Bureau of Prisons. 

(b) The court may order a youth to 
be committed to the custody of the At
torney General for observation and 
study at an appropriate classification 
center or agency. Within sixty days from 
the date of the order, or such additional 
period as the court may grant, the 
youth Correction Division shall report 
Its findings to the court (18 U.S.C. 
5010(e». 

§ 2.10 Date ......,i .. e of sent...n .. e ..om· 
mences. 

(a) Service of a sentence of Imprison
ment commences to run on the date on 
which the person 111 received at the peni
tentiary, reformatory. or jail for service 
of the sentence: Provided, however, That 
any such person shall be allowed credit 
toward the service of Iilil sentence for 
any days spent In custody In connection 
With.the o/feme or acts for which sen
tence was Imposed. 

(b) Service of the sentence of any
person who 16 committed to a jaU or 
other place of detention to await trans
portation to the place at which hiB sen
tence 14 to be served shaJl eommence to 
run from the date on which he 111 
received at surn jail or other place of 
detention. 

(c) Service of the sentence of a com
mitted youth offender or a person com
mitted under the Narcotic Adc:Uct Re
habilitation Act commences to run and 
continues to run uninterruptedly; :from 
the date of convk:t1on. except when 811Ch 
o/fender iB on bail pending appeal or iB 
In eacape status. 

§ 2.I1 AppU .. ation tor parole. 

(a) A prisoner, other than a Juvenile 
delinquent. a committed youth offender. 
or an offender committed under the Nar
cotic Addict i!.ehabll1tation Act, desiring 
to apply fol' parole shall execute such 
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application forms 8.8 may be prescribed 
by the Board. Such forms shall be avall
abJ.e at each Federal 1n.tItitution and 
shall be provided to prisoners eligible for 
parole. Such pr1soners may waive parole 
consi.deration on a form provided fo]' that 
purpose. U such a pr1soner waives parole 
conslderatton, he may later apply for 
parole and may be heard during the next 
visit of the Board to the institution where 
he Is confined, provided he has applied 
prior to 45 days from the first scheduled 
date of this visit. A prisoner who re
ceives an Initial hearing may not waive 
any subsequent review hearing scheduled 
by the Board except as provided in *2.16 
(c). New parole applications are not nec
essary for such review hearings. 

(b) A prisoner who is requlred to ap
ply before receiving a parole hearing but 
who fails to submit either an application 
or a waiver form shaU be referred to the 
Board's representatives by the chief ex
ecutive oftlcer of the Institution. The 
prisoner shall then receive an explana
tion of his right to apply for parole at a 
later date. 

tC) Juvenile delinquents, youthful of
fenders, and those committed under the 
NarcotiC Addict Rehabilitation Act shall 
not apply for parole. Instead, such pris
oners shall be scheduled for Initial hear
ings at the first visit to the Institution by 
representatives of the Board after they 
have been classified by the Institution. 
The Board may order parole as a re
sult of any such hearing or may order 
review of such prisoner's case at a later 
date. 

§ 2.12 H..aring procedure. 

(a) Prisoners shall be given written 
notice of the time and place of the hear
ing described In II 2.13 and 2.14. Prison
ers may be represented at hearings by a 
person of their choice. The function of 
the prisoner's representative shall be to 
offer a statement at the conclusion of the 
Interview of the prisoner by the exam
Iner panel, and to provide such additional 
information as the examiner panel shall 
request. Interested parties who oppose 
parole may select a representative to ap
pear and offer a statement. The presiding 
hearing examiner shall limit or exclude 
any Irrelevant or repetitious statement. 

(b) No Interviews with the Board, or 
any representative thereof, mall be 
granted to a prisoner unless his name Is 
docketed for a hearing In accordance 
with Board procedures. Hearings shall 
not be open to the public, and the records 
of all such hearings shall be treated as 
eonfidential and shall not be open to in
spection by the prisoner concerned, his 
representative or any other unauthorized 
person. 

§ 2.13 Initial hearinlf. 

(a) An initial hearing shall be con
ducted by a panel of two hearing exam
Iners designated by the Board. The ex
aminer panel shaJl Inform the prisoner 
of the decision and, If parole 111 denied, of 
the reasons therefor. The decision of 
the examiner panel, subject to provisions 
of § 2.23 (b) and (c) shall be final unless 

actlon iB Initiated by the Reaional DI
rector pursuant to I 2.24. 

(b) In accordance With 12.18 the rea
sons for parole denial may Include, but 
are not limited to, the follOwing reason.~, 
with further speCification where appro
priate: 

(1) Release at thlll time would depre
ciate the seriousness of the o/fense com
mitted and would thus be incompatible 
with the welfare of society. 

(2) There does not appear to be a 
reasonable probability at this time that 
the prisoner would live and remain at 
liberty without violating the law. 

(3) The prisoner has (a serious) 're
peated) disciplinary Infractlon(g) in the 
institution. 

(4 I Additional institutional treatment 
is required to enhance the prisoner's ca· 
paclty to lead a law-abiding ute. 

Ic) In lieu of or in combination with 
the reasons In paragraph I b) (l) and (2) 
of this section the prisoner after initial 
hearings shall be furnished a guideline 
evaluation statement which includes the 
prisoner's sallent factor score and offense 
severity rating as described In ~ 2.20, a~ 
well as the reasons for a decision to cot]
tinue we prisoner for a period outside 
the range Indicated by the guidelines. 

(d) Written notification of the deci
sion or referral under § 2.17 or § 2.24 shall 
be mailed or transmitted to the prisollcr 
within fifteen worldng days of the date 
of the hearing. If parole Is denied. the 
prisoner shall also receive In writing as a 
part of the deciSion, the reasons therefor 
§ 2.14 Review hearings. 

All hearings subsequent to the initial 
hearing shall be considered as review 
hearings. Review hearings by examiners 
designated by the Board shall be sched
uled for each Pederal Institution. and 
prisoners shall appear for such hearinl!s 
in person, except for the following cases: 

(a I A case receiving a continuance of 
six months or les.s shall be considered by 
an examiner panel on, the record IInclud
Ing a current Institutional progress re
port) ~ 

(b) A prisoner with a sentence under 
18 U.S.C. 4208(0.) (2} or 924 who receives 
a continuance to a date past one-third 
of h1s maximum sentence at an Initial 
hea.ring shall upon completion of one
third of his sentence receive a review by 
an examiner panel on the record <lnclud
tng a current Institutional progress re
port>. 

(c) A prisoner sentenced under the 
youth Corrections Act or Federal Juve
nile Delinquency Act who receives a con
tinuance of two years or more shail re
ceive a review by an examiner panel on 
the record (incluc:Ung a current Institu
tional progress report) upon completion 
of eighteen months of such continuance. 

(d) Notification of review decisions 
snaIl be given as set forth In § 2.!3(c). 
No prisoner shall be continued for more 
than three years from the time of the 
last hearing without further review. 
§ 2.15 Petition for considel'Jllion or pa· 

role prior to date set at hearin«. 

When a prisoner has met the minimum 
time of Imprisonment required by law, 
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lh~ BUfPau of Prlson~ may petltion the 
p',ponslble Regional Director for reopen
1111: the case under ~ 2.28 and considera
tion of parole prior to the date set by 
the Board nt the initial or review hear
Ill!:! The petition must show cause why It 
,!lOuld be granted, I.e.. an emergency. 
ILl rdship, or the existence of other ex
t I'~ol'dinary circumstances that would 
W:1rrant consideration of early parole. 

~ :!.I (, I"arol....r pri'OlI('r in ~I .. t.. or 
, l(>rriluri~1 inslitulion. 

,~) Any person who has been con
'wlPn of AllY offense against the United 
i:itat('.~ which is punishable by imprison
Il'f'nt but who Is confined therefor in a 
stall' reformatory or other state or terri 
torial ll1sUtution, shall be eligible for pa-
1'01e bv the Board on the same terms and 
wnclitiolls hy the same authority, and 
,.ub)e<'t to recommitnl for the violation 
01 such parole, [IS though he were con
linI'd in a Federal penitentiary, reforma
lory. 01' other conectional institution 

, II t Federal prisoners serving concur
rent state and l'ederal sentences In state, 
locaL (lr territorial institutions shall be 
furnished upon request parole appIica
tion forms, Upon receipt of t.he applica
tion nnd any ~upplementary classifica
tion material submitted by the institu
tIOn. the parole decision f<hall be made by 
an examiner panel of the appropriate 
region on the record only. 

(c) Prisoners who are serving Federal 
sentences exclusively but who are being 
bOi\rded In state. local, or territorial in
stitutions may be considered for parole 
011 the record only, provided they sign a 
waiver of their right to a personal hear
Ing. If such a prisoner does not waive 
a personal hearing. he shall be trans
ferred by the Bureau of Prisons to a Fed
el'l1l institution where he will be consid
ered for parole at the next visit by all 
examiner panel of the Board, 

S 2,! 7 Ori,::inal jurj,diction " .. s('~, 

(a) A negional DIrector may designate 
certain cases to be within the onglnal 
Jurisdiction of the Regional Directors 
All original jurisdiction cases shall be 
heard by a panel of hearing exa.mlners 
who shall folloW the procedures provided 
in ~ 2.12. A summary of this hearin<>: and 
any additional comments that the hear
Ing examiners may deem germane shall 
be submitted to the five Regional Direc
tOI'S. The Regional Directors shall make 
the original deCision by a majority vote. 

I bl The following criteria wllI be used 
in designating cases for the original 
Jurisdiction of the Regional Directors: 

, 1) National security. Prisoners who 
h~l ve committed serions crimes agaln.<;L 
tile security of the nation, e.g .. espionage 
01' aggravated subversive activity. 

,~, Organized crimp. Persons who thf' 
Regional Director has reason to believe 
may have been professional criminals or 
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may have played a,slgnlflcant role In an 
organized crlminr.1 activity. 

(3' National or unusual interest. Pris
oners who have received national or un
usual attention because of the nature of 
the <'rime, arrest. trial or prisoner status, 
or because of the community statu.~ of the 
offender or his victim. 

(4) Long-term sentences, Prisoners 
sentenced to a maximum term of forty
five years {or morel or prisoners serving 
life sentences, 

§ 2.18 (;nmlinlC ..r parol... 

The granting of parole rests in the dis
cretion of the Board of Parole. The 
Board may parole a prisoner who is 
otherwise eligible if (a) In the opiniol1 of 
the Board such release Is not Incompat
Ible with the wei rare of society: (b) he 
ha~ observed substantially the rules of 
the Institution In which he is confined; 
lind (c' there Is a reasonable probability 
that he will live and remain at Hberty 
without violating the laws \ 18 USC. 
4203i a) '. 

~ 2.19 (:..n.i<I."lIlioli br 1),(' Board. 

In the exercise of its discretion, the 
Board generally considers some or all of 
the following factors and such others as 
it may deem appropriate: 

(a) Sentence data: 
(1) Type of sentence; 
(2) Length of sentence: 
(3) Recommendations of judge. U.S. 

Attorney. and other responsible offlcials. 
(b) Present offense: 
(1) Facts and circumstances of the 

offense; 
(2' Mitigating and aggl'!lvating fae

tor~; 

(3) Activities following arrest nnd 
prior to confinement. Including adju.~t
ment on bond or probation. If any. 

(c) Prior criminal record: 
i 1 I Nature and pattern oC offenses: 
(2) Adj ustment to previous probation, 

parole. and confinement: 
(3) Detainers, 
(d) Changes In motivation and be

havior: 
(1) Changes in attitude toward self 

and others; 
(2) Reasons underlying chlmges: 
(3) Personal goals and description of 

personal strength or resource~ available 
to maintain motivation for law abiding 
behavior. 

(e) Personal and soelal history: 
(1) Family and marital history; 
(2) Intelligence and education; 
(3) Employment and military experi

ence; 
(4. Physical and emotional health. 
if) Institutional experience: 
(l) Program goals and accomplish

ments; 
Ii) Academic: 
Iii) Vocational education. training or 

work assignments: 

iilD Therapy. 


(2) General adjustment: 
Ii) Inter-personal relation.'hll.lS with 

staff and lrunates; 
Iii) Behavior. Including misconduct. 
I gl .Community resourcel, it., ll!dill~ 

1'I'II'ase plans: 
II) Residence; live alone. wit.h land I:; 

or others; 
(2) Employment, training, {})' acat\f':I:l(' 

education; 
(3) Special needs and I'esou,'~e~ l1. "i"<'l 

them, 
Ih) nesults of scientific data and LOO!.. 

, I) Psychological tests and evalll"
1.1'>ll~; 

,~. Statbtical parole expel"PI1," l"l,lr" 
's ..lient factor seol·e). 

Ii. Paroling policy guidel~n('~ ,ts "'! 
f(',·t.h in § 2.20; 

'J \ Comment/; by hearing cxalllln~r .. 
I'n,luat.ive comments supportin~ :, d,'
, le·lon. i1l"hldlng Impres$ions i,am,'d fro.1I 
):;!' Le.. \I·mg. 

§ 2,20 Parolilll! polit') ~.. idl'li ...,.: .1",,
""'111,,( g .. n .. r"l poli"". 

I a) To establish a nationlll paroJin!!. 
policy. promote a more consistent exer
cise of discretion. and enable fairer and 
more equitable decision-maklrll\' without 
removing individual case ('or:sideration. 
the United States Board of Parole ha!-. 
adopted guidelines for parole release 
consideration, 

(b) These guidelines indicate the cm
tomary range of time to be served befon~ 
release for various combinat)ons of of
fense I sf'veri ty ) and offender 'p;\rolc 
prognosis) characteristics. The time 
ranges specified by the gui<:elines are 
established spec ifically for the ca~es v.ith 
good In!<titutional adjustmel1l and pro
!!ram progrells. 

IC) These time ranges are m~rl'lv 
guidelines. Where the ch'(umst,u,,:~s 
wa1'l'ant, decisions out~ide of the I:uide
lines (either above or below) may be 
rendered. For example, cases with el(
ceptionally good Institutional program 
achipvement may be considered for 
earlier release, 

I d) The guidelines contain examples 
of offense behaviors for each severity 
level. However. especially mitigating or 
aqgravating circumstances in a partIc
ular case may ju.~t.lfy a decision or a 
severity rating different from that listed. 

leI An evaluation sheet containing Ii 
"salient factor score" serves as an aid 
in determining the parole Pl'ognosis (po
tential risk of parole violation). How
ever. where circumstances warrant. clin
Ical evaluation of risk may override thill 
predictive ald. 

(f) These guidelines do no' apply to 
parole revocation or reparole consider
ations. The Board shall reView the 
guidelines periodically and may revise or 
mod1fy them at any time as deemed 
appropriate. 
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lUllS AND IECULATIONS 

~ ",WotINM"" ~-. -...,.,., • ..at) ..,.. k/Ot. r.u... ({,.<luliing 'oU tim<) 

(Revl... d April 1974) 

01160<18. ehartlelerlstl_P....ole 
procn08l. (salient 'aclot _) 

Very lood Good Fair Poor 
(11-11) (H) (li-i) (3-0) 

Lw... _. __ .............................___ __•• ___ • __•__••••••••_ 
Immigration la.. violations 
Minor thelt (Illelud.. I .... C..ly and slwple jlOIMIIiQn oItlolen properly

IN!s than $1,000) 
Walkaway

Low ffiodtro.lt~ ~ __ . -" .. ~ -." 
A It'ohol hloW violations 

('uunt('ffeit currt'ncy (p.QSbill~/po"'Sf'ssion lE'ss than $l?OOO) 

J)rults: MariJUanA, poS.<\4·$~1011 (I('.S~ than $1)00) 

Firearms Art, 1)(}!'~t,s~ioll/puft.:lHl.H'lsale single weapOn-nol &ltered or 


mftoChint1Ruli 

}'org!"ry/frsutf O.,!'." than $~,(KX)) 

IIIt:Onlt" tax t'Vll,...ion Ot'~5" thaH $3,()J()} 

~f'lc'{'tlve Hf'ndt'e Af'l violutiollS 

T1H'rt from mail (l('!'....; than $l.tlOO) 


JiQd.ratt._~ ___ . ____ ____ ._ 
Hribrry of pulllie fllhdai:-: 
('ntiHterft'it l'Ufrt'lli'Y {Jl(~...."jILIo!;}pO;{.w.i'si()!1 $1 ,()(X)-$19,991J) 
l)nH~~· 

.. Hard Ul1.1J!:!{," l;o~t'!'isillll hy dm~ m.it~r (J(lSS than $6())) 
~1ariJualla. l)oS!'i.'s~ion \~~Oi) or mort') 
\farijualltl, :-;,11(' tif'SS tllan 1-5,0(0) 
"Soft drug:-," po:"sf's-"ioll OI'~S than $5,(00) 
!'Suft dru~N," ;.:ait' (h''\s than $bOO) 

EllIJ);'7.xirnwnl iI.,s,') tlLlll .$10,OOIl) 
E"J)iusivt'5, PQ::;s('~"im\!t r;ul!--port at ion 
l'h(>arms Ad, poss,':;si()-J1,pll!'dla.Si':'s<1h~ altt"Tt,.l we-apolI(s). machille· 
gml(~). or lllUltiph· \\'(0;\\1011:<: 

I Jll'onw tax f'''',t~\On !:;.J,I):)O $.'Jo,noo) 
Inh'fstat(': tr:mspoftatinfl nf s1ol~n/forg,-·tI sernritifR: (less than :l20,0Cl0) 
Mailinl'! thn"\!"lli!lj.! {'OlllnlUllh',I.!ioll;' 
MisprisoH or frl()llY 
H"{'t'ivinl'! 51011'11 prop,'rty ..,. ith illtf'nt to rf!scll (If'SS thun $20.(0)) 
~mul'!~l('!r 01 utij'ns 
'Tllt'lt, forf/:rry/fraud ($1,0(»- ,~UI,ftl;fll) 
Theft of motor vl'iHdt' (llot nmitiplt' own or for resale)

liU,/h.. .._.. ._._._. __ ... _ • ____ ... _. 
Burglary or tarrpny (otht"f than f'llIhezzlcJlH'IIt) from blink or post oU'lce 
Countnkit curr~n('y (P8&"jll~lJ)Qsst's."iton $2QjOC() or more) 
Counterfeiting (Jllu.nu{ncturilll;} 
Urutts : 

"Hard dru~s." p()~~s."'ion by dnll'!-tlE'f){>ndent lls('r t$500or mOff'!) 
"Hard dl1l';:s," sal~ to support own h:.iuil 
Marijuana. salt' {$5.(o) or 1I1Ort') 
"80rt dru~:::.:' f)os~('~ion (~5,OOO or Blori') 
H~{)ft druJ.,!:::)," f'al(' {$5()()-$O,<XkJ} 

l':mhf'u!t"IlH'ut <*:.m.CXXl-!lOO.(:OJ) 
Jutl"rslatr lr:m~J)Qrtation of stolt',n/forJ!f'd ~('('uritips (*20,OOO-$lOO,tOO) 
~talln Af't (no forcf'-"i:omHlf'rt"i-al pUrposf:.s) 
Or~l.\nizE"d vphidf' thdt 
H.f"'f'ivin~ 'itolt'n PHlJl,'rty (!~:!O,OOO-- $100,0(0) 

H.nbhl"l'Y 1110 wpap-on or jt')ury) 

'Tht>ff t fOI'~('ry/frau;) t$20,nnn-$iOO,<Xln) 


l'IfVI.iyt,._"" _ 
Rohhcl j' (Wi',q)()U) 
i)rur~: 

"liard drugs," jln~S1:·s...,j{ln by rH),lItlrug~d(>JM:ndellt u~r (U(){\ or 
mOH') or hy BuHUf'f'r (any (jUantlty) 

"Uu.rd drugs," St\tE' lor protit lno prior conviction for sale of "hard 
dfngs") 

"Rolt drugf'," s<tit· (morf' than $6,(00) 

Extortion 

Mann Ad (Jon'.') 

:-:.':>.ual ad (tor!'!') 


Gr(ait:~~a~-aie'd"i{'·lony ·l~t',g~. ;o~l)"e-ry-,' ~lu~uJ· ~t: 'a..;sauit}:,,:,,,'w;,BIW;;l· fir~~i ~r-
St"riou8 injury

AircraJ't hli>lcking
Drugs; HH<ild drugs," salp for profit IpriorcoJ1viclioJl(s) tor salt> of IIhaI'd 
(Iru~s"J 

E"'llionage 

f(xplostv~s (d"wllation) 

Kidnappinjl 
WilHulllonli"i;it' 

NoTits 

&-10 8-12 HH4 1z.-16 

8-12 12·16 1&-20 

12-16 1&-20 24--3Q 

111-20 Z()'26 32-38 

2&-36 3tH6 

((;r~ater than al,ovl'-howf'vt'r, spf'.eific 
ran~el' are not given due t{) the 
limited numb.. 01 c...... and the 
~~tr("llle vartations in sf:'vrrlty possi~ 
I>le within thl' category,) 

bet;!{~; ~~r~~t'~~~~f 1~~8a~1~;:nst:~elFsi~~r category may be obtaint!d by companng the severIty of the oftenM 

2, II an oll'.noe uehavlor can be classified under more than aneeatogo.,., the moe! ..,noue appllcabl. category a 10 b4 
used. 

8_ Hall oll'en... behavior Involved multlple .ep",.t. 011'.0.... the ..venty hlv.l may ~ Incr....d. 
4, If a eontinuanre is to be giv~n. allow 30 days (1 mont.h) ror rel.eue proa:ram provision,: 

:: !r~;~~g(y~;~,~r~~{.;!.,rh'!~\~l~ ~tc"a'i:e~O~~~~~~:~~~:~~~~~~a~I~~~:'; ~;;~r."tI":~~late sub,tltuteL 
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IULES AND REGULATIONS 

YoouA ,..14<1ln" 1M 1.(IIlontndf"9, am." toid tI1Itt (Itt monlAI) ",11tI. btfr>u ""." (ilk"luding jail II...) 

(Re..lsed April 111'14) 

OtTondoc' .haracwrl.tleo-Pa....t .. 
pnJInooia (IOalltmt factor 8COI"I!) 

v ory good 000<1 Foir Poor 
(l1-U) (H) (,H) (3-{»._._-_._--------

Low................ ____ . __ ........ . 11-10 12-1' 
ImmlrraUon lsw Tlolatiotls 
Millor th~ft Oncludf'is lsrct';ny and ~'mple pos&e83ion of 8tol~n proPflrty 

1_ thAn SI,OOO) 
Walkaway 

Low mooeratf'. "~_.'., 1ft· 2(1 
Akohol law violations 
Countf'Tft'lt currency (passiIlR,'(JoO.."I'IN\Slon If·~ 1han It,()OO.) 
Drugs: Marijuann. pt)sspsslon (I(>~ til au J;~J) 
.Fln·"irm~ Act, POSSoPSSiUIl!pUft--hu.."-f'f.!'nll' ~Ing'e weft.pon-nol l\}terpd or 

tn" .. huH,«un 

Forgrry/[rsu<! (1M. 1Ium n ,(00) 

In('oHu; tax ('va!'\ion (h'ss than $3,tnl) 

of'iE'll'Uve M('fVif"f' Art violations 

Ti",(t from Bluil (It'S!) thall JI,<XXJ) 


ModenHt' __ . .~'"_ 13-17 21·2l\ 
Brll*ry of puhHr olfkitlols 
(~ountt'rfdl tUrrf1iHCY (lla....Y.Silli(/pos,.,.,~ion $.1,~$19,m) 
J)ru~"


"lhud dru~s,H pussf'ssion hy drtl~ U~'r (i('!lS than $.'l«l) 

M:lriJn:lIlH, [X/s,,""s;;!on ($SOI or morv) 

MHrijuana, s8h~ O~'ss thall $5,tU1) 


II 80ft dnl~8." possession (h'& Hum $,'),00.1) 

"Soft drujiS," sHIt' O(',ss than $5(Xj) 

F.lHlwnlem~nt (h..s.q than $20,OIX))' 

ExpIO'Sivf'!'l, pos.~ssi(}n!transporlatioll 

}'ift'arm~ act, po&"lf'~ioll/purthl\S(';sah' ttJtorNlwpu IJrOIi('-:), Ol::\Ch!nc

gunts), or multiple wf'tillOns 

JIlNtOl!?! tax. rva.sion ($3,IXX}-$.r,o,OOo) 

jntf'rstatR transport;)1Ioli or StOIf'llj(Of1{f'd M'curHip!'l (h'SS than $::0,0)0) 

Ml:f,ml\~ thrflntt'ning COflllOUllirlltiolls 

MisprL~(}n of ft'lollY 

H~r('jvtng stolen proJl('rlY with Jlltelll to n&'l1 (less lhan $20,(X() 

8mu~gler of sHeng 

Th.n, forg.ry/[rsud ($1.000-'1!1,!~1\J) 

TheIl 01 molor vchicle (not multiple lheft or lor "$1.) 


12-1& 111-20nl~~I;rK·I;.ry·-o;'II.r~,"lIy(oih;'~ than "moo';,I.ment) from bank or (l(lOt 
omce 

('ountNft'it f'UIT('I:nr.y (pa.~"'tnglJ)o,'i..'ioPss1on $20,t:m or ruorn) 
('oun\.t~rrt:'iting (mauulacturillg) 
DruK<: 

'" lIard dru~.," po.....,[on by drnJ cle[>OlIdont Uoor ("'>00 or more) 

.. H i\rd dru~5," sal~ to sup,lOrt own llf\uit 

Maritul\llS, 5ul~ ($5,000 or mnr{") 

o. Sort drugs," pos.~·ssion $(5,r..-) fir mort:'} 
"SoIl drugs," sale ($500-$.,.000) 


'F.mhHzlemelit ($20,flOO-~IIlII.\lOO) 

Intprslute transportaUon of tltolellj(orged if!('urll1('s {$~.0(X)..$100.(n) 

Mtinn Arl (110 forCO-f'..omnH.'rcinJ purpo~~) 

()rgalll1~d vf'hklt" th.,ft 

Rf"{'{'l.ving s10len prol~rty ($20. fO')-$lOO,fDl} 

Robh~ry (no w{'apon or injury) 

Theft, lorgory/lrau,/ ($~'G,OOO-·$lO(),OOO) 


Very hIRIl.. _........ ,_ ... __ .. 
Rolll",ry (weaflOlI) 
Drugs:

"Hard druRS," 1'05,",,,,,1011 by non-drug-depOndpnt user ($.100 or 

mor~) or by nonuser (sny quantity)


"I1atd drugs," sule lor profit lno pnur oonvicflon lor sal. of "hard 

drugs"]


"Soft drugs," ,,,Ie (more tho" »,(100) 

Extortion 

Maun Act (ror('e) 

8<l.rual act ([ore.)


Or••te3L ...... _........ _._ ...... __ " ... _.. _.. _... __ . __ .. __ " ..... " ...... (GreAler than "hove-·however, flP"
Aggravated f~lony (e,g, rohl.x>ry, St'xno.l acl. D88anlt)-WMpon fired or ciUe funges ar~ not. lllveu due to thf' 

..nons InJury Umltod numoor 01 ._ .ml th8 
Aircraft hijacking extreme ..arlations In ",..erlly lIOOBi· 
Drugs: "Hard rl~s," sale lor profit I"nor eOllvl"lion(,) for ••le 01 hIe within the caloMory,) 
"hardd~s"J 

E.pl"n... 
ExplOSives (,Iptonation) 

KldllApplng 

Willful homlcld .. 


NOTES 

1. If an olTense la not IJsled abo••, the proper catecOry may 00 obtained by complll1nl tile .."', ", 01 tbo olle_ 
behavior with th__ of .Imllar otTen••• IIst.d, 
ie io~~~.nse oollavlor etm 00 el ...lfled ullder more tban one C8tecory, tho moat &6l1ow .pplk"hle catecory 

I. II.., ollan.. bebavior Involved multipl...parat<l 01l'.MeS, tb. ""...l1t,. 1 ....1may be Incr.....d. 
4. II a continuance \s to 00 rI ••n, allow 30 days (I month) for r.le..., prOl!J1lm provlston. 
6. Th... guldelin....... ",.dlc,ated upon good Institutional condu"t and prOl{ram P<'rfonnanre. 

II. .. HlII'd druc." Indud. b.rohl, cocatne, morpbine, or opla'" derivatives, and synthetic opl.te snl_lIut... 
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lUllS AND IEGULATIONS 

NAM ...Wd/llu t-~. -.,.,... ,..... (Itt _AI) ",,,,d bl!"" "/,.,, (''''/'''''''9 /Otl II,.,) 
(R••I..,.l April 1117.) 

Offender ('~tJ·ri .. ti(·s- PItt',I" 
procnclIIdt!l l_hl"nt f../'Illr ~,..) 

Vory ,nod (I ",xl 
Ill-'J) (>H.) 

Lo1l' ____ . __ . ______ . _____ •_____ ._-_ ....•_•• _.......................... _•.•• _ 1~-18 12-1~ 
lmDllcraUon h.w .lolaUon, 
Minnr thert Unc1ud8 l.an.'t>ny 31,d ~inlille po.c;!"f>~ion of 8t01(1:n prol>t.rty 

I.... than $1.(0) 
Wlllkaway

LnwlI'od..&~ _____ • ___ •• __ • (I-l'}' 6-12 I'l IH 
Alcohol law violation. 
('ouutrrft'it (mrn;'Ut'Y (p8l'''''ill)!ipo'l''."'f'l'I-.'\hm If'!AA thtt.n $1.0Ck) 
(}nlJIt: Marijuana, lJI)~\<$UHl (I'-Sf> I han SlWX}) 
"'ir"l\rtll~ Ad. IHls.~·s.,,\jonlpllrl'hwcf·J:<iah· mn~I(I'. wilaJM>n-not alter~t or 

ul:lol'hinf'~Ull 
~'orJerYIIr~ud \1_ I.h~n H ,fUll 
hwollU'. WI: evaslnll 0.-",,, 1hlUl ,.3,flU.) 
~f'lf('Uv(' Hilrv"'" A~'L YiH);llioll~ 
Theft from 11lQil (h-ss lll:\11 $I Ut_i) 

NOttcrut~w~ ___ .... ___ ". , __ , . -. .. -_.~ __ ._~_ /2-18 l&-U 
Brihrry 01 Imhlh; nnkjal~ 

('nuntf'rf"il (',un'lh"Y (pa....l'IiIIIlJt~......,.~~iuli $1,O(l}-$l~l,999) 


Hr\Ut': 

"l1ard dl11_s," llO~(~"if)n hy drulr nser n~~ than tSOO) 

Marij1.laua. prn!.'4t"l"Slnn ($5..1or mOrt', 

Marijull.h;i, :-:~lt UI':iS t h,UI ~,(X.j) 

U$Qt1. druJls;' Ilt)JQj.!,~"iuli t! .. :'\."I. Ihan ~-;.'WM)) 

H~lt drult(s." :o:,il", (b'~~ III all )\ol~IO) 


F.mhfl>11.h:·mpnt nt'ff~ th:\11 ~'_"iI.tOn 

J<:,plosive, 1Jl~':"'~IOI'!tn\li!(pnrfatl')ll 

Fil'f'\\rrns Ad, PH:"'l'Ij·''''ioHIPHri'h"..'''ll~;lh· Iilh'I"!'d Wt'ar'(ll\(s), m.t.I·hin,.~ 


f,tunts}, or "mI1ipit' W.';\\lHII:' 

Inconl", lax !'vlti"ion ($3.()('W;-$5n,IIUn) 

tntt'-l"Slatl' lrt\u:cport ,~l ion tlf $lllh"I,'Cnrj,tvd l'-I'I'uril i~'~ (k$$ tlU\l\ $~ (00) 

MlliU.". thn'lIl"llinp; CMUlHlIlinlUoIIs 

MhcprlSOH of r.·lou y 

Rt""'iving stolen prolX'r1 Y wUh hlll'HI t.o rt<;.l,-lI 0"$ lhan t20,()(X) 

Smugg1er of all"u:-I 

Th.U. lo...,ylfmnn ($l.tro--~I!',!~"') 

Theft of mutor v~hicle (not tnllltJpit' lhf"f1 or tor retJlll",) 


Hi~h_ .. __ ... ____ ,_ .. _.. _... _.. _-- -_,." . - -- - .• ---- .• -- ..• ----- .... - l'H8 1:H1l 1&-24 1&-:Il 
BUlldwy or larrf"uy (oUH'r 1han t~mht'uh'nH'flt) from hank or post uffice 
Coontf-rfett l:urrt'!It'y (pl:L",..in.~On $:"''O,fXKl or ruore) 
(~,),ulltert..itil,g (MllllUtacturillg) 
Dnog.:

"Hard drua.... poM<'&,hm by dTUl!-d'PI'ntl",~ WIOr ($GOO or moee) 

"lI~d drugs." ,,,Ie wSUPtxlTt own h"bit 

Marijut'na, !'nl~ (~,oun or mor.-) 

uaort drugs," pnlS.':lf':ll:<:iml ($&.000 or ruore) 

"80ft d ..U!l.....~h' (Wl()-$II,OOO) 

F.mh....I.'"en! (Ul,OIlQ-$ltll,(O) 

lr,lerllt&te transPOrlation "I swl.n/I(lrg"rt ""'uritl.. ($:lO.O(lI)-$loo,OOO) 

Mann Ad (no tur~-('ommf>reiul pW'~s) 

t )rganlud v,'hkh~ I ht>Jt 

R ..... i.ln' 01.01,," limper')' (~:lO.IJOO-$Ioo.000) 

Hobhery tno Wf>KJ)(tH Of ildl!fY} 

Th•.It. lo'lt¥,y/lraud IUI,OID $\00.(0)


V"ry hi«b ... _. ._ ...... ___ .. _. __ .... -- .. -........... __ ... _.. ____ . 
Rnhhory two"!,,,,,) 
DrUR!:!: 

..Hard 11m'.... po.<&·",lon by non-dr11,-d.pelldent user (WIO or 

nl(lrp) or hy nflllllSl"r (any quantity) 


~·ll""rl druls,'· !'G\le lnr pruUt tno IJrlOf t'1>n'VictJon for 5U.~ of Hhvrd 

drugsH

) 


+l8ott rlruRS." St.l!' (milrt' IhuH $3.tn) 

F..f.enion 

Manu Act \lo'e,,) 

8e.ualact (fofl''') 


Or~t... __ . __ . __ . __ , .. ___ ... _._ ___ ... ___ -".'_'."._'''_ -_. ((, irf'&h'r thl\u Iibo'Vf---how"''VHt 5pN!(ft_~ 
Aftftravnt,td ft-Iony h'.g. rohhuy. Sf'lual &i,'t. &"QtQ,Ult)-weapun lir..d or nmles &ft· Hot ,iven rlUf', to tilt! 

literiou1i injury Ihnittld nll.nhf>r of ~MM and thp, flX" 
Alrcralt htlllcking trtm.. 'VAriations in .'Verity possIblfl 
Dr.... : "Hard tll'U~':' ..I. for pror.t 11,,'lor convicttol1(s) for ...I~ 01 ....ithin tb. \'''~''Kory.) 
"h~d drugs"] 


'F:~piont\fte 


~jS:~;i:'~d..tOIi:\tillll ) 

wmtul homh'hl .. 

N01'lle 

I. II an oliN,"" Is not Ii,!.,.\ ~oo"". Ihe prop('f CIOtA!(OO may be obWlIed by oompartllll ~b. Hverityof UI..._ 
booh....tor with tho•• ol.imllar oll'.no ... U_, 

Z, II a" oll'e"•• I",havio. cnll h. clllailled uneler more than OM oatflOO. tho _I llf<l'Ion. applicable eatocel'l'll!" 
bo~. 

1,11 an ollol1u bphavior Inv"lv..1 ,nulUpl. oeparate oll.n.... the "'V.ri~11.v.1 may b. iocreaed• 
•. If a ""nUnuan" ... w b. ,Inn, allow 30 days UlROn\!l) lor ...1_ P.......... provlNon,

I, Th_lUielplin....... prc,licaiNi UIl"R ,GOd Infil\u\kloal Hlltduet 1IIIe1 p!'<1I!"- Jl'II'fonnIoIIH, 

.. "Harel drillS" InI'i1l,1. 1I ...."n. L'6c.unP• ,norphlne, or opiate elerlvMi\'t'I/. al1e1eyutbetlc opl.. teIlJWUtv.tM. 
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RULES AND REGULATIONS 

GUIDIlUNIt EVALUAnON Woumltn 

~NumW••••.••••••••.•_. 

SAtntN'f FACI'OU 
It!'tll A +,,~~ •. ~, __ ~.~._._~~ •• ,~ __ ~~ ••••.• ~., __ ~_~._~_.~_.~.~ __ .~ft'~~ __ "_.*~'_~"""" ••• ".""~._."""_." ••"'''''_.'' •• '':;'''O 

N n prior convictions (adu1t or juvenlIe)=2 

On~ Or two prior convictions:=: 1 

'1'hn'e or mOTe prlor cotlvleUonscO 


11<'111 11" •• ". '."'".'"'. "__ ."." ____ ....... "." •• ".................................................... "..... "... "." 0 
No prlor incaJ'('eraUons (adult OT 2uvftlllle)= :.! 
OilO or two prior hlCarCf'l1lHotl1!-l 
~l'hrfe or 1110l-c prior incaIcoraUOtl8=O 

Itf'fll (',,,_... • ___ ._. ___ • ____ "~~."_ ~. __ .• _____ ._~ __ .~~ ___ _ • ___ ~.~ ..... ¥ ... ______ ,,_ •• ~w __ _ ••••• _ •••• 0"'0 •• 

:h.<' ut /int f'Olllmnment (aoult or Juvenile) 18 Ytl'1lI'8 or oldf'f..: 1 

(1tIwr'Wi!'C=O 


Itf'111 I). . . ___ w ____ ••• ___ _ " __ • ______ w_. __ •• ___ •••• ___ ••• • •••• ~_._ ... ___ « ,._ ••• ~.~ ••• ~_~_o•••• w. ww._ ••••• 

t 'OIl'lIlJ{ltlf'flt ofTenstl did Hot Involve auto theft=l 

(lIIH'rwjSt'=O 


I\('nl r:." ."""..""." ."" .. ".... ".... "00."." 0__ ......... "." .... " .......................................... 


~j'vcr had pa.rol(' n·vokerl or UH<n committed for a m'w Ofl{\H.::e while on pt.tole-l 

()1 ht'r~l!St'=O 


1(\'111 F. ~ .. _ ... __ . __ ... __ .. _.. ___ ~_ .. ___ . _, ... _.. _.,. __ .... ___ ~ _~. ___ ... ~ . __ •• ~ .. ~ ___ ~_ ...•. ~ .•. ~ ... ~~ .. ~~._ ... ~D 
1'\0 history of hi'Toitl. ('ocn.inE', or ba.rlJllutatE' rleP6nuellce=l 
11I!i('iWI"t'=O 

lh'IH Ii.... . ..... _. _. __ ..•... __ .... __ ...... "_ •. ~ .•. ••••• ___ • __ __ •• ~._ ••• ~ •• _ ~ ••• _ ••••• _~ •••• Ow ••••••• •• 

Jla." "()nlph'If'O 1:]lllgraueorr(>Ct'lved OED-,=l 
(J1Iw(wisl''''''O 

Itl'lll 11_ .... ___ .•.•.....• _•....••.. _...... _._ .••. __ ._ •• _._ .... ___ ..• ___ ~.~.~ ___ •• ~.~ __ ~ ••• ___ .~, .• ~_ .•••••• _.O 
\ .'rj lit·" f'lllploYI;}Nlt (or fuH-linH' S('hooi 6ttt'lldall{,(,) for 0. totaJ of at 1(>1\51 6 month8 during last 2 yt'VS in the 

.'lJlllll1ll1Hly=l 
()tiltlrwbc=O 

11('111 1_ .. _••••• __ ._ .• ___ .••••.. ._ •.•.•. _.•• _.• _. __ ._ ••• ~ •• ~ •••. ~ ••• _••• _•••• ~_ ..... _•••• ~ ••• ~_~.~~~ •••• ~ ••• _o 
I{I'h'flS(, plan to live "'Aith SpOUSf', Slid/or chUdrcH=-l 

()11wrwist'=O 
Tot:ll ~('or\' __ . _.... ~ ..... ~._ ...... , .. _. __ ~ .~_ .~ __ •. _.. ~ ___ .~.~. __ « ___ ' •• ~ •••••••• ___ ••••••••• _ ••• ~ ••••••• ___ ~_. 0 

Of!f\l1:-0 ::-f'vNfty: Hnte tile !'(,H'rlt}' 01 tl',o pr(\S{'ut ofi{'list> \)}, plat hl~ Atherk in 1he apprOl.tiatc ('ut('gvry, lfther(>ls 
• dl:;,~r;.'.ptl\('nt {,Beh e;uilnlner wfH Inilial th(> category he (.'hoo$(los. 

lAw. "."" .... High """ ....... 
I..ow Modt'ffHt> ~_ .. Very IIlgll •••••....• 
!>lOON a!" •...•....• Greatest ... """" .. 

(o"g, willful homlcldo, kidnapping) 

'Ill] Till'(' Olonil,s). .... + Priooll Tilllt' (\tonlhs) . -Total Thue 8e,fved To Date _~~._. Mon!l~.s. 
liuidt'I!I!\''< t'~t"'d: _. __ ~_~~~. __ ~ .. ,. Youth "'_._~~~.~_.~~~~~ Adult ~ __ ... ~_~_~_ ...... ~_.~~ ........ _~.~ NARA 
Tt'I!Tativp l){\('i.<;lnn .• ___ •. ~._ .• ~. _~~ .. _~.~ .• "~. _~ ~ .... __ ~ .. _~~~~~~w~. _•.. _.. ~_ .. ~. ~_ •. __ ~. __ . ___ *. _.~_ •••••• _ w ••• 

§ 2.21 R"ports eonsid"red. 

Decisions as to whether a parole shall 
be granted or denied shall be determined 
on the basis of the application, If any, 
submitted by the prisoner, together with 
the classification study and all reports 
assembled by all the services which shall 
have been active In the development of 
the case. These reports may Include the 
reports by the prosecution officers, re
ports by or for the sentencing court. 
records from the Federal Bureau of In
vestigation, reports from the officials In 
each institution In which the appllcant 
shall have been confined, all records of 
social agency contacts, and all corre
spondence and such other records as are 
necessary or appropriate for complete 
presentation of the case. Before making 
a decision as to whether a parole should 
be granted or denied in any particular 
case, the Board will consider all avail 
able relevant and pertinent Information 
concerning the case. The Board encour
ages the submission of such information 
by Interested persons. 
§ 2.22 Communication with the Board. 

Attorneys, relatives, or interested par
ties wishing a personal Interview to dis
cuss a speCific case with a representative 
of the Board of Parole must submit a 
written request to the appropriate re
gional office setting forth the nature of 
the Information to be discussed. Such 
personal Interview may be conducted by 
staff personnel In the regional offices. 
Personal Interviews, however, shall not 
be held by an examiner or member of 
the Board, except under the Board's 
appeals procedures. 

§ 2.23 D"I,,!{ation to heninr examinera. 

(a) There ls hereby delegated to hear
ing examiners the authority to make de
cisions relative to the granting or denial 
of parole, or reparole and revocation or 
reinstatement of parole or mandatory 
release and to fix conditions of parole. 

(b) Hearing examiners shall function 
as two-man panels and the concurrence 
of both examiners shall be required for 
their decision. In the event of a split 
decision by the panel, the appropriate 
regional Administrative Hearing Exam
iner shall cast the deciding vote. 

(c) When a hearing examiner panel 
proposes to make a decision which falls 
outside of explicit guidelines for parole 
decision-making promulgated by the 
Board, the case shaJ.l be Tevlewed by the 
appropriate regional Administrative 
Hearing Examiner. When an Adminis
trative Hearing Examiner does not con
cur In a decision of an examiner panel 
to set a parole effective date or continu
ance outside the Board's guidelines he 
may with the concurrence of the Re
gional DIrector modify the date to the 
nearest limit of the guidelines. 

(d) In the event the Administr.lve 
Hearing Examiner is serving as a mem
ber of a hea:ring examiner panel or is 
otherwise unava.flable, cases requiring his 
action under para.gra.phs (b) and (c) of 
this section will be referred to another 
hearing examiner. 

§ 2.24 R"view or panel deeision by the 
Regional Dll'fftor and the National 
Appellate Board. 

A re810nal DIrector may review the 
decision CIt any examiner pe.nel and refer 

this decision. prior to writter. notlnca
tlon to the prisoner. with his recommen
dation and vote to the National Appellate 
Board for reconsideration and any action 
It may deem appropriate. Written notice 
of this reconsideration action shall be 
mailed or transmitted to thf' prisoner 
within fifteen working days of the date 
of the hearing. The Regional Director 
and each member of the National Appel
late Board shall have one vote and deCI
sions shall be based upon the concurrence 
of two out of three votes. 
§ 2.25 Appt"al or ht>arill~ pant! d .... i,j..ll. 

(a) A prisoner may file wilh the re
sponsible Regional Director a written ap
peal of a decision of a hearing examiner 
panel or a decision under § 2.2~ to grant. 
deny or revoke parole or to revoke man
datory release. This appeal must be filed 
on a form provided for tha~ purpose 
within thirty days from the date of entry 
of such decision. The appeal shall be 
considered by the Regional Director who 
may affirm the decision, order a new in
stitutional hearing, order a re!donal ap
pellate hearing, reverse the dE'cision, 01' 
modify a continuance or the effective 
date of parole. Reversal of an examiner 
panel decision or the modification of such 
a decision by more than one hundred 
eighty days, whether based upon the 
record or following a regional appellate 
hearing, shall require the concurrence of 
two out of three Regional DIrectors, Ap
pellate decisions requiring a" ,second or 
additional vote shall be referred to other 
Regional Directors on a rotating basis 
as establlshed by the Chairman. 

(b) Regional appellate hear:ngs shall 
be held at the regional office t,efore the 
Regional Director. Attorneys, relatives 
and other interested parties who wish to 
appear must submit a written request to 
the Regional Director stating their I'ela
tlonship to the prisoner and the general 
nature of the information they wish to 
present. The Regional Director shall de
termine If the requested appearances will 
be permitted. The prisoner shall not ap
pear personally. 

(c) If no appeal ls flIed within thirty 
days of entry of the Original deCision, this 
decision shall stand as the flnal decision 
of the Board. 

(d) Appeals under this section may be 
based only upon the following grounds: 

(1) The reasons given for a denial 01' 
continuance do not support the decision; 
or 

(2} There was slgnlflcant Informatlon 
in existence but not known at the time 
of the hearing. 

§ 2.26 Appeal 10 National App.-Ualt' 
Board. 

(a} A prisoner may file a written ap
peal of the Regional DIrector's decision 
under § 2.25 to the National APpellate 
Board on a form provldecnor that pur
pose within thi&"ty days after the entry 
of the Regional DIrector's written deci
sion. The National Appellate Board may. 
upon the concurrence of two members. 
a1Drm, modlty. or reverse the decision, or 
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orner a. rehearing at the institutional or 
rf'glonallevel. 

'b) The bases for such appeal shall be 
the same as for a regional appeal as set 
forth in § 2.25(d). However, any matter 
not ruised on a regional level appeai may 
not be raised on appeal to the National 
Appellate Board. 

(') Decisions of the National Appellate 
Board shall be final. 
!l 2.27 .\ppf'sl of oril[inlll jnriediclion 

(·H~t""S. 

(a l Cases decided under the procedure 
~p(,clfled In § 2.17 may be appealed within 
thirty days of the entry of the deCision 
to the National Appellate Board. The Na
tional Appellate Board, upon the con
currence of two members, may affirm the 
deci$ion or schedule the case for a re
vif'W by the entire Board at Its next quar
terly meeting. A quorum of five members 
shall be required and all decisions shall 
be by a majority vote. The Chairman 
shall vote on the decision only In the 
absence of a member. This appellate de
cision shall be final. 

(b 1 If an appellate hearing Is sched
uled, attorneys, relatives, or other inter
f'sted parties who wish to speak for or 
against parole at such hearing must sub
mit a written request to the Chairman of 
the Board stating their relationship to 
the prisoner e.nd the general nature of 
the material they wish to present. The 
Chairman shall determine if the re
quested appearances will be permitted. 

(c) If no appeal is flied within thirty 
days of the entry of the Regional Direc
tor's decision, this decision shall stand 
as the flnal decision of the Board. 

(d) The bases for this appeal shall be 
the same as for a regional appeal as set 
forth in § 2.25(d). 
§ 2.28 R~penirtfot of cases. 

Notwithstanding the appeal procedure 
of § 2.25 and § 2.26, the appropriate Re
gional Director may on hIs own motion 
rpopen a case at any time upon the re
ceipt of new information of substantial 
sHmiftcance and may then schedule an 
instItutional hearing or take any other 
action authorized under the provisions of 
§ ::!.2S. Original jurisdiction cases may be 
reopened under the procedure of this 
section on the motion of two out of three 
Regional Directors and may be scheduled 
for an Institutional heaI1ng or for review 
by the Regional Directors on the record. 

S 2,29 Withheld and forfeitf'd good 
lime. 

la) Section 4202 of title 18 of the 
United States Code permits Federal pris
oners to be paroled If they have observed 
the rules of the institution In which they 
are conftned and If they are otherwise 
eligible for parole. Any forfeiture of sta
tutory good tIme shall be deemed to In
dicate that the prisoner has violated the 
rules of the institution to a serious de
gree. and a parole will not be granted In 
any such case In which such a forfeiture 
remains effective aga,lnst the prisoner 
concerned. Any withholding of statutory 
good time shall be deemed to Intllcate 
that the pI1soner has engaged In some 

less serious breach of the rules of the 
institUtion. Nevetheless, parole will not 
usually be granted unless and until such 
good time has been restored. 

(b) Neither a forfeiture of good time 
nor a withholding of good time shall bar 
a prisoner from applying for and r"
celvlng a parole hearing. 

tcl The above restrictions shall not 
apply. however, to the forfeiture or with
holding of extra good time which is 
granted becaus-e of merltoI1ous behavior. 
Parole m~l.Y be ordered without regard to 
a prisoner's status insofar as extra good 
time is concerned. although the reasons 
for any forfeiture or withholding will be 
Included among the other factors USGd 
In making the parole decision. 

§ 2.30 R..lease; modifi"atiOll of 1'..1""", 
datf'. 

(a) When an effective date has been 
set by the Board, release on that date 
shall be conditioned upon continued good 
conduct by the prisoner and the com
pletion of a satisfll.ctory plan for his su
pervision. The appropriate Regional DI
rector may, on his own motion, recon
sider any case prior to release and may 
reopen and advance or retard a parole 
date. If such previously granted parole 
date Is retarded for more than sixty days 
because of institutional misconduct, the 
prisoner will be glven·& new hearing In 
accordance with § 2.12. The purpose of 
the hearing Is to determine If the pris
oner's parole grant should be rescinded or 
a new parole date established. Such 
hearings will be held on the next hear
ing docket at a Federal Institution. if 
such a prisoner's misconduct occurred in 
a Federal Community Treatment Center 
or a state or local Halfway House, he 
shall be placed on the flrst hearing 
docket after return to a Federal Institu
tion. 

(b I In any case of a prisoner who has 
been notified of parole e.nd who has sub
sequently engaged In conduct In viola
tion of the rules of his custody or con
finement sufficient to become a matter 
of record, the Regional Director shall be 
advised promptly of such violation. The 
prisoner shall not be released until the 
institution has been advised that no 
change has been made in the Board's 
order to parole. 

§ 2.31 False o!" whhheld infomlalion. 

All paroles are ordered on the assump
tion that Information from the prisoner 
has not been fraudulently given or with
held from the Board.. If evidence comes 
to the attention of the Board that a 
prisoner willfully concealed or misrep
resented Information deemed Significant, 
the Board. acting under the procedures 
of § 2.17 ma.y act to rescind or revoke 
the parole. 

§ 2.32 ('..ommiHed fines. 

In any case in which a prlson~r shall 
have had a fine Imposed upon him by the 
committing court for which he ls to 
stand committed until it Is paid or until 
he Is otherwise dlscharled according to 
law, such prisoner shall not be released 
on parole or mandatory release until 

payment ot the nne. or until the nne 
commitment order Is discharged accord
Ing to law as follows: 

! a' An Indigent prisoner may make 
application to a U.S. Magistrate In the 
Dlslrict wherein he Is Incarcerated or 
to the chief executive officer of the insti
tution setting forth, under Institutional 
regulations, his Inability to pay such 
fln/': if the magistrate or chief exC<'utive 
ottircr shall find that the prisoner, hllv
ing no a~scts exceeding $20 In value ex· 
('ppt ~uch as are by law exempt from 
h/'ll)g taken on execution for debt I.> 
unable to pay the fine, and If the Pr!~
oner takes a prescribed oath of Indl
gency, he shall be discharged from thf' 
commitment obligation of the commlt
Lcd fine sentence. 

(b) If the prisoner Is found to po.". 
sess assets in excess of the exemption In 
paragraph (a) of this section nevt'rthe
less if the Board shall find that retention 
of all of such assets if reasonably nec
essal'Y for his support or that of his fam
ily, upon takjng of the pl'esc11bed oath 
concerning his assets the Pl1soner sh:> \I 
be discharged from the commitment oh
ligation of the committed fine sentence 
If the Board shall find that retenlioo 
by the prisoner of any part of his assets 
I~ reasonably necessary for his support 
or that of his family, the p!1soner upon 
taking of the ;>rescI1bed oath concel11lng 
his assets, shall be discharged from the 
commitment obligation of the commit· 
ted fine sentence upon payment or! ac
count on his fine of that portion of hl~ 
assets In excess of the amount found to 
be reasonably necessary for his support 
or that or his family. 

IC) Discharge from the commitment 
obligation of any committed fine Ren
tence does not discharge the prisoner'/I 
obligation to pay the fine a.' a debt due 
the United States, 
§ 2.~~ Par"l.. 10 .i,'lIlinf'r"; ~tat('l\ll'nl ..f 

puli,·y. 

The polley of the Board with regard 
to parole to detainers is in general ac
cord with the pI1nclples recommended 
by the Association of Administrators of 
the Interstate Compact for the Supervi
sion of Parolees and Probationers: 

(a) The status of detalners held 
against prisoners in Federal Institutlollll 
\1,111 be Investigated, so far as is reason
ably possible, prior to parole heaI1np. 

(b) In appropI1ate cases summary in
formation regarding such prisoner will 
be provided to state or local authorities. 
The Board urges Institution ofticlala to 
provide such information. 

(c 1 Where the detainer Is not lUted. 
the Board may grant parole to such de
tainer If a prisoner Is considered In other 
respects to be a good parole risk. Ordi
narily. however, the Board will grant 
parole to such detainer only If the statufl 
of that detainer has been investigated. 

(d) The Board will cooperate in work
ing out arrangements for concurrent au
pervislon with other jurisdictions where 
It 15 feasible and where release on parole 
appears to be Justlfted. 

(e) The presence of a detainer is DOt 
of itself a valid reason for the denial 
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of parole. It Is recoanized that where the 
prlllOner appean to be a rood parole risk. 
there may be distinct advantale In ,rant
lng parole despite a detainer. 
§ 2.34 Parol~ 10 100'81 or immigralion

drlain..rs. 

ca) When a state or local detainer Is 
outstanding aga.lnst a prisoner whom 
the Board wishes to parole, the Board 
may order either of the following: 

c1) "Parole to the actual physical 
custody of the detaining authorities 
only." In this event, release is not to be 
effected except to the detainer. When 
such a detainer Is withdrawn. the pris
oner is not to be released unless and 
until the Board makes a new order of 
parole. 

(2) ,oParole to the actual physical cus
tody of the detaining authorities or an 
approved plan." In this event, release is 
to be effected even though the detainer 
might be withdrawn, providing there is 
an acceptable plan for community 
supervision. 

\ b) When the Board wishes to parole 
a pri.~oner subject to a detainer filed by 
Federal Immigration officials, the Board 
may order one of the following: 

(1) "Parole for deportation only." In 
this eve'nt. release is not to be effected 
unless immigration officials make full 
arrangements for deportation immedi
ately upon release. 

(2) "Parole to the actual physical cus
tody of the immigration authorities 
only." In this event. release Is not to be 
effected unless immigration officlals take 
the prisoner Into custody-regardless of 
whether or not deportation follows. 

(3) "Parole to the actual physical 
custody of the Immigration authorities 
or an approved plan." In this event. re
lease is to be effected regardless of 
whether or not immigration officials take 
the prisoner Into custody. providing 
there Is an acceptable plan for commu
nity supervision. 

(c) As used In this section "parole to 
a detainer" means release to the "physi
cal custody" of the authorities who have 
lodged the detainer. Temporary deten
tion in a jan In the county where the 
institution of confinement Is located does 
not constitute release on parole. If the 
authorities who lodged the detainer do 
not take the prisoner Into custody for 
any reason. he shal! be returned to the 
lnstitution to await further order from 
the Boord. 

§ 2.35 Menl.) eompeleflC7 proe~~ding•• 

(a) Whenever a prisoner or parolee 
Is scheduled for a hearing In accordance 
with the provisions of this part and rea
sonable doubt exists as to hlB mental 
competency, I.e .. hls ab1l1ty to understand 
the nature of and partiCipate In sched
uled proceedings. a preliminary hearing 
to determlne his mental competency 
shall be conducted by a panel of hearing 
exa.mlners or other ofticialls) (Includ
Ing a U,S. Probation Ofticer) designated 
by the Board of Parole. 

cb) At the competency hearing. the 
hearing examlners or der;1gnated of

ficlal<s) shall receive oral or written 
p!ly~hlatrlc testlm.,ny and other evidence 
that may be avaUable. A prellmine.ry de
termination of the prlsOner's mental 
competency shall be made upon the 
testimony. evidence. and personal obser
vations of the prisoner. If the examiner 
panel or designated officlal<s) deter
mines that the prisoner Is mentally com
petent. the previously scheduled hearing 
shall be held. If they determine that the 
prisoner is not mentally competent. the 
previously scheduled hearing shall be 
temporarily postponed. 

(Cl Whenever the hearing examiners 
or designated ot!iciaJ(s) determine that 
a person Is incompetent and postpone 
the previously scheduled hearing, they 
shall forward the record of the prelimi
nary hearing with their findings to th~ 
Regional Director for review. If the 
Regional Director concurs with their 
findings, he shall order the temporarily 
postponed hearing to be postponed In
definitely until such time as it is deter
mined that the prisoner or parolee has 
recovered sufficiently to understand the 
nature of and participate in the pro
ceedings and. in the case of a parolee, 
may order such parolee committed to a 
Bureau of Prison's facility for fUrther 
examination. In any such case, the 
Regional Director shall require a 
progress report at least every six months 
on the mental health of the prisoner. 
When the Regional Director determines 
that the prisoner has recovered suf
ficiently, he shall reschedule the hearing 
for the earliest possible date. 

(d) If the Regional Director disagrees 
with the findings ot the hearing ex
aminers or designated officlal(s) as to 
the mental competency of the prisoner. 
he shall take such action as he deems 
appropriate. 
§ 2.36 Rd....s~ plans. 

la) A grant of parole Is conditioned 
upon the approval of release plans by 
the Regional Director. In general. the 
following factors should be present be
fore a prisoner Is released after parole 
has been granted: 

(1) The probation officer to whom the 
releasee Is assigned may. In his dis
cretion, require that there be avallable 
to the releasee an adviser Who Is a re
sponsible. reputable, and law-abiding 
citizen living In or near the community 
in which the releasee will reside. The ad
viser should act as a source of advice 
tor the releasee relative to community 
adjustment. The adviser may provide 
special services such as vocational place
ment, personal counsel. or referral to 
community agencies. The advLser Is ex
pected to report to the probation officer 
any law violation or serious misconduct 
on the part ot the releasee. The adviser 
may be required by the probafion officer 
to countersign the parolee's monthly 
supervision report to lndlcate actual con
tact with the parolee. 

(2) There should be satisfactory evi
dence that the prospectlve parolee will be 
legitimately employed following his re
lease; and 

(3) There should be satidactory ILI;
suranrc that nece~~ary after ~are will be 
available to a parolee who i'l III or who 
has some other problem wh~ch requires 
special care. 

(bl Generally. parolees wit be releAS~d 
only to the place of their legal residenr,e 
unless the Board is satisfied t!lat another 
place of residence will serve the publk 
interest more effectively 01' \l ill Improve 
the probabilities of the appll( ant·s read
.in~tment, 

(C' Insofar as it is pracl1cabJe. tile 
details of each plan for release shall Le 
verified by a field investigatlon by the 
United states Probation Off:cer of the 
DI<;trict into which release will be made. 

(d) Any of the requirements described 
in thi~ section may be waived by the Re
gional Director Whenever cir,;umstaU(:('s 
warrant. 

§ 2.37 n.·le,,~.. 011 parole; gl..I .......1l1 of 
po)itoy. 

Parole release dates genera ly will not 
be set more than six month, from the 
dat.e of the parole hearing. EXc!'ptions 
may be made in extraordinary sltu:1.tions 
or when necessary to permit an adequate 
period of residence in a Community 
Treatment Center. Such residence In a 
Community Treatment Cente." shall not 
generally exceed one hundred tWtntv 
days. An effective date of parole shall not 
be set for a Saturday, Sunday or a legal 
holiday. A parole grant may be retarded 
by the Regional Director for up to one 
hundred twenty days without a hearing 
for de\'elopment and approval of release 
plans. 

§ 2.38 Sponsor"hip of I.arnl,·"s; sll.ll'
Ill"nl of poliry. 

It Is the policy of the Youth Correc
tions Division to cooperate with groups 
de!O;Jring to serve as sponsors of parolees. 
In all cases, sponsors shall serve undel' 
the direction of and in cooperation with 
the probation officers to ",..hom the 
parolees are assigned. 

§ 2.39 Mandalory release in Ihe ..b~t'n.." 
o( parole. 

A prisoner shall be mandatorily re
leased by operation of law at the end of 
the sentence Imposed by the court less 
such good time deductions and extra. 
good time deductions as he may have 
earned through his behavior and efforts 
at the institUtion of confinement. He 
shall be released as If on parole. under 
supervision until the expiratk,n of the 
maximum term or terms for which he 
was sentenced less one hundred eighty 
days. InIIOfar as possible. release plans 
shall be completed before the release of 
any such prisoner. 

§ 2.40 S.me; youlh o«~nd~"" 

A prisoner committed under the Youth 
Corrections Act must be initially released 
conditionally under superv1slon not later 
than two years before the expiration of 
the term impOSed by the court. 
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§ 2A I Report. 10 pollee departmenlll or 
namell of parole... I _elernenl of 
policy. 

Names of parolees under supervisIon 
will not routlne!y be furnished to a poUce 
department of a commun1ty. except M 
required by law. All such notlfl.cations 
are to be regarded as confidential. 
§ 2. '12 Community lIupervi.ion by 

lln'led Stat"", Probation Officen. 
(a 1 pursuant to section 3655 of title 18 

of the United States Code, United States 
Probation Otncers are required to provide 
such parole services 8S the Attorney 
General may request. The Attorney Gen· 
eral has delegated his authority In this 
regard to the Board (28 CFR O.126Ibll, 
In conformity with the foregoing, probe.· 
tion officers function as parole officers 
and provide supervision to parolees and 
mandatory releasees und'er the Board's 
jurisdiction. 

(b) A parolee or mandatory releasee 
may be transferred to a new district of 
supervision with the permiSSion of the 
probation oIDcers of both the transferring 
and receiving district, provided such 
tr~~fer Is not contrary to Instructions 
from the Board. 
§ 2.43 Duration of pt"riod of I:ommunity 

lIupervillion. 

(a) Any prisoner, wIth the exception 
of those sentenced prior to June 29. 1932. 
who Is released under the provisions of 
laws relating to parole, shall continue 
until the expiration of the maximum 
term or terms specified In his sentence 
v,;thout deductions of allowance for good 
time. Prisoners sentenced prior to 
June 29, 1932. shall receive reductions In 
their maximum term or terms of Impris
onment for such good time allowances 
as may be authorized by law. 

(b) The Regional Directer may dis
charge from supervision prior to the 
normal expiration date as provided In 
§ 2.46(b). but the sentence Is not thus 
commuted and such a parolee may be 
reinstated to supervisIon or retaken on 
the basis of a violator warrant. 

(c) For certain narcotic offenses a 
prisoner will have a "special parole term" 
Imposed by the court at the time of 
sentencing. The period of supervision
under the basic sentence is served sepa
rate1y and must be completed prior to 
the beginning of any "special parole 
term." The "special parole term" will not 
be aggregated with the basic sentence for 
any purpose, Including computation of 
time to serve following parole revoca· 
tlon. If any. 

§ 2.H \A>lIditions or rdelUle. 

The conditions of relea...o;e are printed 
on the release certificate and are binding 
regardless of whether the releasee signs 
the certificate. The Board, or a member 
thereof. may add special conditions or 
modify the conditions of release at any 
time. 

§ 2.45 Travel by parolt"eA and lUanda
tory reI_ 

I a) The probation otncer may approve 
travel outside the distrid without ap· 
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proval of the Reglona.l Director in the fol
lowing situations: 

(1) Vacation trip!! not to exceed thirty 
da.ys, 

(2) Trips, not to exceed thirty days, to 
Investigate reasonably certain employ· 
ment pOsslbilltles, 

(3) Recurring travel across a district 
boundary, not to exceed fifty miles out. 
side the -dIstrict. for purpOses of employ
ment, shopping. or recreation. 

(b) Specific advance approval by the 
Regional Director Is reqU1red for other 
travel, Including travel outside the con
tinental limits of the United State.~. em
ployment more than fifty mUes outside 
the district, and vacations exceeding 
thirty days. A special condition imposed 
by the Regional Director proh1biting 
certain travel shall supersede any gen
eral rules relating to travel as set forth 
above. 
§ 2.46 SlIpf'rvision rf'porls, modification 

and disc.barge from supervision. 

(a) All parolees and mandatory re
leasees shall make such reports to the 
United States Probation Officers to whom 
they have been assigned as may be re
quired by the Board or Probation Officers. 
Probation Otncers shall submit summary 
reviews of the progress of parolees and 
mandatory releasees according to Board 
poIlcy. On the basis of summary reviews 
of the ·progress of parolees. the Regional 
Director may modify the reporting re
qUirement of parolees or releasees. 

(b) After the parolee or mandatory re
lea...o;ee has been under supervision for at 
le8St one year. the Regional Director 
may. in his dlseretion. permit the parolee 
to submit a written report to his proba
tion officer on a less frequent basis than 
once a month. After a period of such re
duced reporting the Regional Director 
may further order that the parolee be 
discharged from all supervision by the 
Probation Otncer. In the latter instances. 
a parolee may be reinstated to super
vision or a warrant may be issued for him 
as a violator at any time prior to the 
expiration of the sentence or sentences 
imposed by the court. Other modification 
in the reporting requirements may be 
made by the Regional Director at any 
time during the parolee's term, 
§ 2.47 Modifi~alion and di,,·har/t<' from 

stlp..rvision; youth offt"nd .. rs, 

A committed youth offender may re
main under supervision until the expira
tion of his sentence or he may be released 
from supervision or unconditionally dis
charged at any time after one year of 
continuous supervision on parole. 
§ 2,48 Sf'tt;ng ••ide ('onv;('hon. 

When an unconditional discharge has 
been granted to a youth Offender prior to 
the expiration of his maximum term of 
sentence, his conviction shall be auto· 
matically set aside and the Regional Di· 
rector shall Issue to· the youth offender 
a certificate to that effect. 
§ 2.49 Revo~,ation of parole Or manda

tory releallC. 

(a) It a parolee or mandatory releasee 
violates any of the conditions of his re

lease, and satisfactory evidence thereof 
Is presented to the Boord. or .. member 
thereof. a warrant may be ISllUed and the 
offender returned to an institution. War
-rants shall be ISllUed or withdrawn only 
by the Board, or a member thereof. 

(b) A warrant for the apprehension of 
any parolee shall be issued only within 
the maximum term or terms for which 
the prisoner was sentenced. 

IC) A warrant for the apprehension of 
any mandatory releasee shall be Issued 
only within the maximum term or terms 
for which the prisoner was sentenced, 
less one hundred eighty days, 
§ 2.50 ~Sume, youth ofl'enders. 

In addition to Issuance of a warrant 
on the basis of violation of any of the 
conditions of release, the youth Correc
tions Division may, when the Divlslon ill 
of the opinion that such youth o1fender 
would benefit by further treatment. di 
rect his return to custody or issue a war
rant for his apprehension and return to 
custody. Upon his return to custody. such 
YOuth offender shall be given a revocation 
hearing under the same provisions as 
adult offenders as specified In I 2.54
§2.56. Following the revocation hearing 
parole may be reinstated, revoked or the 
terms and conditions thereof may be 
modified. 

§ 2.:)1 l'n""pired t .....m or impri,;on. 
An"'nt. 

The time a prisoner was on parole or 
mandatory release Is not credited to the 
serviee of.hls sentence if revocation oc
curs. When a warrant is issued the sen
tence cea...<;es to run, but begins to run 
again when the releasee Is Laken Into 
Federal cHstody by the execution of the 
Board's violation warrant. However. the 
sentences of prisoners committed under 
the Narco~ic Addict Rehabilitation Act 
or the YoutIl Corrections Act run unin
terruptedly from the date of conviction 
without regard to any revocation, except 
as provided in § 2.10Ic). In no case may 
the commitment of a person under the 
Federal Juvenile Delinquency Act extend 
past his twenty-first birthday, 
§ 	2.52 F,,....·ution of warrant; notil:t" of 

aU.·"Nf violations. 
(a) Any. officer of any Federal correc· 

tlonal institution. or any Federal officer 
authorized to serve criminal process 
wi~hill the United States. to whom a war
rant shall be delivered shall execute such 
warrant by taking such prisoner and re
turning him to the custody of the At
torney General. The warrant shall be 
considered delivered to a Federal officer 
when the warrant Is signed and placed 
in the mail at the Board headquarters or 
regional office befol'e the expiration of 
the maximum term of sentence. 

(b) On arrest of the prisoner the of
ficer executing the walTant shall deliver 
to him a copy of the Warrant AppUca· 
tion listing the alleged violations of pa· 
role or mandatory release upon which the 
warrant was issued. 

(c) If execution of the warrant Is de
layed pending dlsp05itlon of local 
charges. for further Investigation, or for 
some other purpose, the parolee or man-
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datory releaaee Is to be continued under 
supervision by the probatlo'l ol'!l.cer untll 
the nonnal expiration of the sentence. or 
until the warrant Is executf!tl. whichever 
comes first, Monthly supervu!ion reports 
are to be submitted. and the releasee 
must continue to abide by all the condi
tions of release. 
§ 2,53 Warrant pla('ed _8 _ detainer Ilnd 

di~po8itif)n_J Interview. 

(a) In those lnstances where the pris
oner 10 serving a new sentence in an 
Institution, the warran~ may be placed 
there 1M II. detainer, Such prisoner shall 
be advised that he may communicate 
with the Board relative to dispoSition 
of the warr&nt, and may request that It 
be withdra.wn or executed so his violator 
term wUl run concurrentJy with the new 
sentence, Should further informa.tion be 
deemed necessary, the Regional Director 
may designate II. hearing examiner panel 
to conduct II. disP06ltlonal Interview at 
the institution where the prisoner is con
fined, At such dispoSitional interview the 
prisoner may be represented by counsel 
of his own choice and may call witnesses 
In his own behalf, provided he bears 
their expenses, He shall be given timelY 
notice of the disp06itiona.l InterView &nd 
Its procedure, 

(b) Following the dispositional review 
the Regional Director may: 

( 1) Let the detainer stand 
(2) Withdraw the detainer and close 

the case if the expiration date has 
passed; 

(3) Withdraw the detainer and rein
state to supervision; thus permitting the 
federal sentence time to run uninter
ruptedly from the time of his original 
release on parole or mandatory release, 

(4) Execute warrant. thus permitting 
the sentence to run from that point 
In time. 11 the warrant Is executed, II. 
previously conducted dispositional inter
view may be construed as a revocation 
hearing, 

(c) In all cases. Including those where 
II. dispositional interview is not con
ducted. the Board shall conduct annual 
reviews relative to the disposition of the 
warrant. These decisions will be made 
by the Regional Director. The Board 
shall request periodic reports from insti
tution officlais for Its consideration. 
§ 2.54 Revoeation by the Board, pre

liminary interview. 

(11.) A prisoner who is retaken on a 
warrant issued by a Board Member shall 
be given a preliminary Interview by an 
official designated by the Regional Direc
tor to determine if there is probable 
cause to hold the prisoner for a revoca
tion hearing and. If so. whether such rev
ocation hearing should be conducted In 
the locality of the charged violation(s) 
or In a Federal Institution. The offiCial 
designated to conduct the preliminary in
terview may be a United states Proba
tion Officer In the district where the pris
oner is confined, provided he 1a not the 
officer who recommended that the war
:rant be Lssued.. 

<t) At the beginning of the prelimi
nary Interview. th2 hearing otlicer Rhall 
explain the Board's revocat.;)n procedure 
to th" prisoner and shall advise the pris
oner ~hat he may have the preliminary 
Interview postponed so that he may ob
tain representa tion by an attorney or 
may arrange for the attendance of wit
nesses. The prisoner shall also be adVised 
that if he cannot alford to retain an 
attorney he may apply to a United States 
District Court for appointment of coun
sel t<> represent him at the preliminary 
Interview and the revocation hearing. 
The prisoner may also request the pres
ence of persons who have given informa
tion upon which revocation mlly be based. 
Such adverse witnesses shall be requested 
to attend the preliminary interview un
less the prisoner admits a violation or 
has been convicted of a new offense com
mitted while on supervision or unless 
the hearing oEcer finds good cause for 
their non-attendance. At the preliminary 
Interview the hearing officer shall review 
the violation charges with the prisoner. 
receive the statements of witnesses and 
documentary evidence on behai! of the 
prisoner. and allow cross-examlna.tlon of 
tho.se adverse witnesses In a.ttendance. 

(c) At the conclusion of the prelimi
nary Interview. the hearing otncer shall 
prepare and submit to the Regional DI
rector a summary of the Interview. which 
shall include recommended findings of 
whether there Is probable cause to hold 
the prisoner for a revocation hearing. 
Upon receipt of the summary of the pre
liminary Int~rvlew. the Regional Director 
shall either order the prisoner reinstated 
to supervision. order that II. revocation 
hearing be conducted In the locality of 
the charged violation(s), or direct that 
the prisoner be transferred to II. Federal 
institution for a revocation hearing. 

(d) The prisoner shall be retained In 
local custody penL.lng completion of the 
preliminary Interview, submission of the 
summary of the hearing officer. and 
notification by the Regional Director 
relative to further action. 

(e) A postponed preliminary Interview 
may be conducted as a !ocal revocatIon 
hearing, by an exa.mlner pa.nel or other 
hearing otncer designated by the 
Regional Director provided that the pris
oner has been advised that the post
poned preliminary Interview will con
stitute his final revocation hearing. 
II 2.55 Loal revocalion hearing. 

(a) If the prisoner requests a local rev
ocation hearing prior to his return to a 
Federal Institution, he shall be given II. 
revocation hearing reasonabl" near the 
place of an alleged violation if the fol
lowing conditions are met: 

(D The local hea.r1ng would facilitate 
the production of witnesses or the reten
tion of counsel; 

(2) The prisoner has not been con
victed of a clime committed while under 
supervision: and 

(3) The prisoner dentes tha.t he has 
violated any eonditlon of his release. 
Otherwise, he shall be gfven a revocation 

hearing after he Is returned to a Federal 
institution. However. the Regiollai Direc
tor may. on his own motion, dl-:slgnate a 
case for a local revocation hear ng. 

t b) <If there are two or mOle alleged 
violations, the hea.rlng shall be con
ducted near the place of the violation 
chiefly relied upon as a basis f,)r the is
fiuance of the warrant. as determined by 
the Regional Director. 

{c' Following the hearing the prisoner 
shall be retained In custody Wltll final 
action is ta.k.en relalive to revocation or 
reinstatement. or until other wtructions 
are issued by the Regional Director. 
§ 2,56 R('vocation hearing pl'OCl'dure. 

(a) A revocation hearing &hall be con
ducted by a hearing examiner pa.nel or. 
in a local revocation hearing only, by 
another official designated by the Re
gional Director. In the latter case. the 
decision relative to revocation shall be 
made by an examiner panel on the ba.'ils 
of the hearing summary pursuant to the 
provisions of 12.23. A revocation deci
sion may be appealed under the provi
sions of § 2,25, § 2.26, or § 2.27 as appli
cable. 

(b) The purpose or the n·vocatlon 
hearing shall be to determine whether 
the prisoner has violated the conditions 
of hiS release and, if so. whether his 
parole or mandatory release should be 
revoked or reinstated. 

(c) The alleged violator may present 
voluntary witnesses and documentary 
evidence in his behalf. However, the 
presiding hearing ofllcer or I'xaminer 
panel may I1mlt or exclude any ilTelevallt 
or repetitious statement or documentary 
evidence. 

(d) If the alleged violator has llot been 
convicted of a new criminal offellse while 
under supervision and does not admit 
Violation of any of the condi UOHS of hi~ 
release, the Board shall, on the request 
of the alleged violator or on its own mo
tion. request the attendance of persons 
who have given statements upon which 
revocations may be based. Those adverse 
"/itnesses who are present shall be made 
ava.i1able for questioning a.nd cross-ex
amination in the presence of the alleged 
violator unless the presiding he~Lring of
ficer or examiner panel finds go Jd cause 
for their non-attendance. 

(el All evidence upon which the find
ing of'violation may be based shall be 
disclosed to the alleged vlolato=· at the 
revocation hearing. The hearln;{ officer 
or examiner panel may disclose docu
mentary evidence by reading or sum
marizing the appropriate document for 
the alleged violator. 

§ 2.57 ('Alnfid"nlialily ot parole·eeord,. 

To the end that the objectf/es and 
procedures of professlonallzed parole 
may be advanced and, more specifically 
so that the channeis of information vital 
to sound parole actions may be k('pt open 
and that otfenders released on parole 
may be protected aga.lnst publlcl ~y dele
terious to their adjustment. the lo11ow
ing principles relating to tbe OOn1ldent.!al-
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Ity of parole records shall be followed by 
the Board: 

(a) Dates of sentence and commit~ 
ment, parole eUglbUity dates, mandatory 
release dates, dates of termination of 
sentence and whether an inmate is being 
considered for parole, has been granted 
or denied parole, and it granted parole. 
the effective date set by the Board will 

be disclosed in Individual ca.see uPOn 
proper inquiry by a rarty in interest.. 

(b) Who, if any one, haa supported or 
opposed an application for parole may be 
revealed at the Board's discretion only 
In the most exceptional circumstances. 
with the express approval of such per
sonis) and after a decision relative to 
parole 	has been made. 

Ic) Other matters contained in parole 

records, Including how a member votes 
relative to parole, will be held strictly 
confl.dential and will not be disclosed 
to unauthorized persons. 

Dated: May 28, 1974. 
MAURICE H. SIGLER, 

Chairman, 
U.S. Board of Parole. 

If'R Doc.74-12673 Filed ~74;8:45 am! 
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AN INVITATION TO GROUP COUNSELING 

EDrIDR I S Nom 

This article originally appeared in the 
Federal Probation ~erly, September 1961. When 
contacted about the article, Mr. Vogt, now Deputy 
Chief Probation Officer, indicated that he still 
feels the first three or four contacts with a 
client are highly significant. If they can be 
conducted in a fairly open manner where such 
things as responsibility, goals, and distortions 
can be clarified, they provide a useful function. 
He still feels that the group approach is one of 
the most productive ways in developing relation
ship, reducing anxieties and clarifying distor
tion. Mr. Vogt further states, "I have been 
doing same thinking about the usefulness of 
short term group sessions in our setting rather 
than on-going open ended groups and I am coming 
to the conclusion that with our particular 
clients perhaps ten to fifteen sessions aimed 
at working on certain specific goals such as 
clarification of authority and using behavior 
modification techniques is probably better 
suited for our clientele. In our setting we 
don't really have the time nor generally the 
skill to get into basic personality change, 
however, the behavior modification and reality 
therapy models can work effectively," 
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An Invitation to Group Counseling 

By HERBERT VOGT 

Supervising Probation Officer, UJfited States District Court, Washington, D.C. 

ABOUT 10 years ago the probation office of the 
United States District Court for the District 
of Columbia began using group methods as 

an adjunct to its supervision techniques. Since 
that time a number of probation officers have con
ducted special types of groups. I have been espe
cially interested in the long-term, ongoing, open
ended group for which 8 to 12 probationers are 
selected on the basis of their interests, problems, 
and needs. For the past 3 years, however, I have 
conducted orientation groups which include per
sons recently placed on probation and parole. We 
meet one evening a week for 4 weeks, for 75 to 
90 minutes. The primary emphasis is on (1) 
specific goals the members wish to pursue, (2) 
evaluating the problem areas and treatment 
needs, (3) eliminating some of the distorted at
titudes and feelings that our probationers and 
parolees have about probation officers, (4) inter
preting the functions and role of the probation 
officer, and (5) determining whether the problem 
areas are related in any way to the offenses and 
what the probationers and parolees, together 
with the probation officer, might be able to do to 
resolve these problems and needs. 

In the first meeting the group members tenil 
to display some resistance and misgivings; they 
question the feasibility of men and women getting 
together to talk over problems. I find that a 
simple, honest, to-the-point presentation of the 
significance and meaning of group interaction 
and the constructive influence of human beings 
on one another conveys especially well the mes
sage I try to get across. The basic concepts of 
persons using their own resources to help each 
other needs to be reiterated and reemphasized at 
each of the four meetings. 

The purpose of this article is to present an 
approach to the group which has been found to 
be especially helpful in capturing and holding 
their interest and attention, in getting them to 
listen and to become involved in looking squarely 
and objectively at where they have been, where 
they are at this time, what options are available 
to them, and what they might wish to do about 
their particular situation. 

The Substance of What Is Said 

If you were to be a participant in one of these 
orientation sessions you would hear throughout 
each of the four meetings something along the 
lines of the following remarks and, in general, 
the sequence in which they are presented. In sub
stance they give what I try to get across to the 
group participants. The remarks are not read. 
And at each of the four meetings they are inter
spersed with questions and answers and dialogue. 
The general remarks follow: 

"Group counseling is one of the new ways in 
which probation officers are trying to give a 
helping hand. In the group, the officer tries to 
help people to "help each other succeed on proba
tion and parole as rapidly and as completely as 
possible. In several cities across the country pro
bation officers are now meeting regularly with 
groups of persons under their supervision. Their 
experience has been that group members have 
been helped to get a firmer grip on their lives 
and move on to bp,tter things. This office wants 
to offer you the same kind of help. 

"Making a successful community adjustment 
is no overnight matter. It takes time to work out 
the problems that come up. The counselor does 
not expect a person to progress all at once. He 
believes that if a person comes to the group and 
takes part in the discussions, he will begin to get 
some returns for his effort to learn about himself. 

"Because most people's jobs prevent them from 
coming during the weekday, your group meeting 
wiII be held on the same weekday evening in each 
week or possibly during the day on Saturday. The 
meetings will last about an hour and 11 half be
cause this is usually the best length of time to 
have a meaningful 'rap' s~ssion. 

"As a probation officer, the group counselor 
wants to do his job well. His job is to help as 
many of his people as he can be free of trouble 
for good, and be successfully on their way. He 
believes that if a person is given a chance to 
solve the probl;;ms of everyday living, the chances 
are good that he will comply with the conditions 
of his supervision. The counseling group is a part 
of the probation officer's job. He will, therefore, 
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consider a person's attendance at his group meet
in~::s a part of his efforts to succeed on probation 
or parole." 

What Will I Get Out of Group Counseling? 

"In a counseling group several people get to
gether and talk about what is on their minds in 
trying to make it and to improve themselves. 
There is nothing mysterious or unusual about 
g8tting together as we do. In some respects, it is 
like a kind of free discussion between good 
friends who want to take the time to hear each 
other out anci get each other's opinions. 

"It has been our experience that when people 
can be encouraged to talk freely about themselves, 
about their problems, and their plans for the 
future, they can come closer to being the kind of 
person they have always wanted to be. 

"Of course, this kind of open give-and-take 
will take a while to develop. At first, it is like 
any new experience. The people are strangers to 
each other or, at best, have only a nodding 
acquaintance. But it has one strong advantage 
that usually helps people solve their problems 
together. They all have one important interest 
in common that they may not share, as persons, 
with any other groups they are in; ea~h wants 
to make hIS way toward being a completely free 
member of society, with no strings attached. 

"This kind of group has another advantage 
that may not be easy to see at first. But after a 
while, it can get to mean a lot to the person in a 
group. The person who has to live up to con
ditions that someone else sets up sometimes wor
ries about matters or has things on his mind that 
most other people can't understand. Sometimes 
he has trouble finding someone who will hear him 
out and will not back away from him. The person 
on probation or parole too often may feel cut olf 
from help. On the other hand, people who have' 
beell in groups of thiR kind have reported that 
one of the things they valued most was the sup
port and understanding interest the group gave 
them. 'If I couldn't have talked it over with the 
group,' one person said, '1 don't know where I 
could have turned.' 

"There are no lessons in the group, no lectun)s, 
and no homework. Your group leader, Ii proba
tion officer, acts as guide and moderator in the 
disclissiolls. He will sometimes offer the benefit 
of his training and experience, but he will not 
shove anything down anyone's throat. Mostly, he 
would rather have group members come out with 

their own ideas. He realizes that he does n)t have 
any flllal answers. What he tries to do is help a 
person think through his own answers. 

"There is probablY lIO problem you call think 
of that at least one other person in the grc up hM 
!lot had to face. Every person approacheH prob
lems in his own way. If you listell, you son:etimes 
get new and sound ideas from the experiences, 
solutions, and suggestions of others wh·) have 
been in exactly the same boat. Sometim\~s, the 
most valuable opportunit:, a person has i5 to sit 
down and figur£: it out by himself. Many of us, 
no matter who we are, know how tangled up a 
problem can get at times. Sometimes we want to 
get ourselves untangled. Other times we a:"e pul
led this way and that by different ideas about 
how to set things straight. We may have con
fticting feelings that make us want to do first one 
thing and then another. At times we are nut sure 
why some things bother us or why we wan':: to do 
other things that really don't seem like such a 
good idea. Occasionally, we even wonder how we 
got ourselves in~o such a difticult spot in the first 
place. 

"There is no shame in being be\.dldcled or 
confused. Everyone of us who is trying to be his 
own boss gets his lines crossed at times. But it 
does take time to unravel all the knots. All of us 
havc suffered the consequences of plunging ahead 
without thinking of what we were doing'. The 
counseling group is set up for just exactl:{ this 
lcind of experience. In it, a person can sit still 
and take stock of himself, if he is so mind{·d. He 
can lea1'l1 what has happened to him, where he is 
in his life course right now, and where he is 
goillg. 

"Since the group leader is also a prohation 
offieer, he is a representat.ive of law and 'lrder. 
Group members, to some extent, are resp01sible 
to him, but far more to themselves for theil' con'
duct in the community. Now, this may not, at first, 
seem to be of any use at all. In fact, it may look 
like one good reason not to speak out ill the 
group. Often, people who have power, legal or 
otherwise--- police, courts, employers, teachers, or 
parents-ha\-e been the ones from whom a pro
bationer has kept farthest away. 

"The group leader's attitude toward a proba
tioner getting into unlawful activity or breaking 
the niles of probation would have to be the same 
whether he heard about it in the group or pri
vately. He is a probation officer and he, too, has 
hifl rules to follow. On the other hand, he j; not 
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running the group to check up on anybody. He 
could do that much more easily and quickly than 
by holding group meetings. 

"He has learned that the people with whom he 
deals are much more to him than law violators. 
In his daily contact with them, he knows that 
they have many problems and that a lot of their 
other problem" have had some bearing on their 
law violations. He figures that if he works to solve 
the other problems with them, the chances of 
helping them toward success are much better. 
This is why, in the group, you will discover that 

.he wants you to take the time to get things off 
your chest. You will most likely have to check 
out the sincerity of his interest in your own way. 
But you will find that he, in his own way. will 
care about what is happening to you. One impor
tant result will be that some group members will 
find it a lot easier to act natural in front of a 
person with authority than they ever have before. 
Group members sometimes find new and even 
pleasant ways of working along with people as 
a result of their give and take with the counselor." 

Where the Probationer or Parolee Now Stands 

"A person on probation or parole is young. 
Most are between 18 and 35. He is almost always 
moving away from one type of life and trying to 
move into another. The meaning of the word 
"probation" has to do with a person proving 
himself. "Parole" originally meant "word of 
honor." His teenage years are usually not too far 
behind him. The period of youth in our country 
is likely to be a mixed up time for most of us; 
for some it is a wild period-a time of finding 
and doing our thing. 

"For some probationers and parolees, their 

period of youth \vas time off from the business 
of maturing and making something of one's self. 
Some ended up pulling time in inst.itutions, not 
too long ago, because they took too much time out 
from maldng time in their lives. For others, a 
close call in court reminds them that they took 
a wrong turn somewhere and it is now time to 
get their affairs back on the right track. Every 
person who comes into this office knows that he 
is up to bat. 

"All around him, he may find that he has to 
catch up. Some people his own age may be further 
along because things went alright for them. In 
the meantime, they may have learned about a 
job, established more security for themselves, and 
gotten more training. Some of his old associates 
may be pulling him back to activities that he is 

. trying to shake off. He may be finding it difficult 
to fall into step with new people. His personal 
and family life may be showing the effects of 
having been out of it either actually or in his 
interests. Many things may be unsettled, and he 
wants to take hold and set a true course for him
self. Whether he thinks about it or not, he prob
ably can use all the guidance and authority he 
can get." 

This, then, is what I try to get across at each 
of our four group counseling sessions, not neces
sarily in the language or in the sequence pre
sented nor at the same sessioll. Parts may be 
reiterated and reemphasized at each of the meet
ings. And at each meeting I remind our par
ticipants that the constructive influence of human 
beings upon one another-a resource that has 
been with UR since the creation of man-can be 
and is a poteT'tial for change. 

In the past we have tended to rely primarily 011 an individual, 
probationer-to-officer type of interaction ~mpplemellted by casework ser
vices of the environmental manipulative kind. It is suggested that the 
time has come for us to examine other approacheR, particularly those 
derived from the study of social psychology, group dynamics, human 
relations, and their practical application in group psychotheropy. Research 
studies indicate that in many instances (with alcoholics, for instance) a 
group approach is more successful than an individual technique in effeCt
ing an improvement in behavior and perception of societal llorms. 
-ALEXANDER B. SMITH; LOUIS BERLIN. ANn ALEXANDER BASSIN(1960). 
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USE OF INDIGENOUS NONPROFESSIONALS 

IN PROBATION AND PAROLE 

Editor's Note. 

This article originally appeared in Federal Probation. One of 
the authors, William S. Pilcher, is now Chief Probation Officer, 
Northern District of Illinois. 
the following Authors Up-Date. 

On October 29, 197)~, he provided 

Authors Up-Date 

Shortly after this article was 
the POCA project by one year. 

wri
The 

tten 
one 

a decision was made to extend 
year continuation phase (re

ferred to as Phase II) featured a number of modifications from the 
design of the original study (Phase I). Most notable was the assign
ment of at least one full or part-time POA to every probation officer 
in the Chicago office. This arrangement made it possible to explore 
a number of additional questions related to the ability of POA's and 
PO's to work together effectively. 

The outcome of both phases is summarized in the following statement 
which was originally published as Chapter 12 in POCA Project Fin~l 
Report Phase 11.* 

The prim~ry conclusions drawn from Phase I of POCA relate to recruit
ment, training, supervision of indigenous paraprofessionals and, to 
some degree, effectiveness of service provided by them.. Important 
insights were also gained about the effective response of profes
sional probation officers to the employment of paraprofessionals on 
:::taff. 

It quickly became clear during the early months of Phase I 
that recruitment of POA's, both ex-offenders and non-offenders, 
was a relatively eazy task. Indeed, the number of applicants 
would have easily doubled if it were not for the restrictiou 
of low social position. Many inquiries had to be refused appli
cation because they had completed college. As it was far more 
people who met the criteria for employment applied than could be 

* The POC~ Project Final Report Phase II was written by Gregory 
WitkowsKi, Ellen Ryan and George J. Basiel. Donald W. 
Beless wrote "the Phase II! section of Chapter 12. 
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hired. In addition, concern about maintaining a racially balanced pool 
of POA applicants proved unwarranted as well-qualified black and white 
ex-offenders and non-offenders were available for employment throughout 
Phase T. 

Informally structured orientation and initial training sessions proved 
to be the most beneficial and productive for FOA's during the pre-case 
assignment period. Until the POA had experienced a period of time 
supervising one or two clients, it was extremely difficult for him to 
respond to any type of formal, classroom-like discussion, especially 
encompassing theoretical and abstract material. POA's were, however, 
very responsive to descriptive material, audio-visual presentations, 
role playing, and semi-structured group discussions. 

After case assignment, each POA was assigned to one of the two POCA 
supervisors. Two supervisory and in-service training groups, each with 
approximately twenty POA's were thereby established. Originally, the 
primary mode of supervision and in-service training was to have been 
the individual supervisor/POA conference. However, the size of the 
supervision groups and schedule conflicts between supervisors and POA's 
(most of whom worked at other jobs during normal office hours), pro
hibited more than one individual conference per month in most instances. 
As a result, supervision and in-service training were accomplished in 
large measure through group meetings. As would be expected, this 
arrangement was not entirely satisfactory. 

While group meetings were generally a beneficial and efficient mechanism 
for teaching and discussing generalizable topics (such as: alcoholism, 
revocation procedures, interviewing techniques, etc.), they were inadequate 
for meeting specific case-related needs of POA's. And, as with all 
groups, some POA's were held back by the group and others were left behind. 

It is, therefore, clear that while some degree of group supervision is 
helpful both as a source of camaraderie and teaching efficiency, para
professionals -- especially beginning ones -- need the kind of special 
attention that can only come through heavy reliance on individualized 
supervision. This, of course, means that assigning twenty POA's, or 15 
or 10 for that matter, to one supervisor is simply too much. The max.imum 
ratio recommended'at this point is no more than five POA's to one 
supervisor. 

The service delivery activities of POA's indicate that they are able to 
perform many of the field tasks normally carried out by professional 
probation officers supervising clients. POA's had more direct contact 
with their clients than did probation officers with control clients. 
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The content of POA recordings indicates they spent a large amount of 
time helping clients find jobs, listening to and giving advice about 
family and job-related problems, attending court hearings, and making 
referrals to community resources. 

In general, POAts performed their duties well and were well satisfied 
with their Phase I POCA experience. Three-fourths of the POA' s were 
given at least satisfactory job performance ratings at the end of 
Phase I and 85 per cent indicated a high level of job satisfaction. 
Almost one-half were planning careers in the human services field and 
about one-half of this group had already taken i~ortant steps toward 
that goal by attaining further education and/or securing a full-time 
human services job. 

The overall results of Phase I indicate that POA's are indeed able to 
improve and enrich the quality of probation and parole in both its 
surveillance and helping functions. As speculated in the project 
proposal, POAts were able to establish communication links with clients 
where few, if any, had existed before. In particular, barriers due 
to racial, ethnic or economic differences between client and potential 
helper were frequently lowered through assignment of POA's to clients 
with similar social and economic backgrounds. 

The evidence from Phase I thus supports the notion that the use of 
indigenous paraprofessionals can make significant contributions to the 
field of corrections while at the same time provide meaningful and 
satisfying career opportunities for certain under-educated, under
skilled individuals. In addition, in a real sense the POA experience 
for ex-offenders may often be rehabilitative and reclaiming. 

The lack of significant differences between experimental and control 
clients in any of the outcome variables measured, indicates that POA's 
can at best supervise some types of offenders and perform some types of 
tasks without sacrificing public safety or offender rehabilitation. 
Indeed, the evidence suggests that minority offenders living in the 
inner-city are far more likely to be seen regularly by a POA than by a 
probation officer. In general, POA's were usually. willing to go where 
many probation officers were understandably reluctant to go, at best 
alone and unarmed. POA's took great pride in their "street knowledge" 
and ability "to do a job" on the street. Their pride was well founded. 

As expected, most POAts had some difficulty rendering informal reports 
on their case-related contacts, and great difficulty preparing formal 
reports for court and inter-office use. If such reports are required 
of POAts, a good deal of supervision and in-service training time must 
be allocated for the teaching of writing skills. In general, recording 
devices such as the code-a-phone are especially helpful in aiding para
professionals who have difficulty in writing. 
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Clients were found to be both receptive and responsive to POA super
vision. With only one exception, all experimental unit probationers, 
parolees and mandatory releasees accepted the supervision of indigenous 
POA's without question, though in appearance and demeanor, POA's were 
quite unlike the typical probation officers. 

The receptivity of staff probation officers was considerably less 
enthusiastic but, at least insofar as Phase I is of concern, skepti~ism 
on the part of professional staff was undoubtedly partially a function 
of the action design. During Phase I, all POA's were employed only 
part-time and were assigned to an experimental unit isolated from 
normal contact with usual office activities. Interaction between 
probation officers and POA's was almost non-existent, resulting in 
both groups viewing the other as a threat. Many probation officers, 
particularly those from other judicial districts who learned of POCA 
while attending the Training School,expressed concern that they wou.~d 
lose their jobs to non-professionals and that the use of POA's represented 
a major step backwards in the campaign to professionalize corrections. 
POA's on the other hand, had little use for probation officers whom 
they considered aloof and out of touch with the problems, lifestyles, 
values and goals of most inner-city clients. 

The lesson is obvious. POA's should be well-integrated into regular 
staff operations and their assignments and responsibilities should 
cover, insofar as possible, a full range service delivery activitie~. 
Part-time POA's present a particular problem in this regard. While 
they may be used more flexibly and, it may be argued, their indigencus 
qualities less attenuated by professional identification, part-time 
POA's are likely to remain somewhat detached from regular staff and 
thus, perhaps from certain office routines and operating procedures. 
In Phase I the lack of cross-fertilization between POA's and probation 
officers was considered a serious handicap to both groups. 

In summary, the major conclusion derived from Phase I is that indigenous 
paraprofessionals, including ex-offenders, represent a feasible and 
viable supplement to professional probation and parole work. From 
administrative, supervisory and service delivery perspectives, the use 
of paraprofessionals in probation is indicated. As stated previously, 
there is no evidence to suggest that employing paraprofessionals in 
corrections compromises either the potential rehabilitation of clients 
or efforts to professionalize correctional practice. The evidence 
from this study is, in fact, to the contrary. 

Given the results of the Initial Phase of POCA , recommendations were 
made for a Continuation Phase. The purpose was to establish a perma
nent position and to evaluate further the use of paraprofessionals in 
the parole and probation system. The following comprise the research 
questions proposed for Phase II, as well as the results which reflect 

on these questions. 
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1. What use would be made of paraprofessionals, both full and part-time, 
when assigned randomly to probation officers? Whereas in Phase I, all 
POA's were supervised by two officers, POA's in Phase II were assigned 
randomly to the officers, on a ratio of one POA to every two officers 
for part-time POA's and on a one-to-one ratio for full-time POA's. 
Moreover, little direction was giventn officers with regard to the use 
to which POA's should be put, It is evident from the data that the POA's 
were used extensively, but with little variation in the range of tasks 
assigned. The majority of tasks assigned to full and part-time POA's 
were supervisory in nature. Only 8% of the assignments for the full
time POA!s and 3.5% for part-time POA's were investigative; virtually 
none were for the purpose of developing resources in the community. 
Several reasons for this situation are suggested: Less supervisory 
time is required for such tasks, moreover the officers viewed POA's 
as less capable of producing written material than they are for other 
work. 

2. What probation and parole tasks can be managed effectively by the 
POA's? Given the rather limited tasks assigned, the POA's as rated by 
officers, functioned very effectively. Similar evaluations, although 
less formal, were given by supervisors and various administrators. 
With regard to the part-time POA's, for example, officers rated the 
results of 85% of the contacts and the POA's performance in 92% of the 
contacts as very satisfactory or satisfactory. Given these results, 
it is surprising that the POA's were not given a wider variety of 
tasks. The reasons for this is a possible area for further research, 
although one suggestion is that with each additional new task assigned, 
greater demans are made on the officers' time for supervision. The 
time required to supervise the POA, particularly in written and "court
visible" material, such as presentence reports, was a constant complaint 
by officers. 

Concerning how innovating the POA's methods were, there is little to 
suggest. POA's were generally more felxible with regard to the time 
and location of their contacts; however, it must be remembered that 
these were men who had other full-time jobs. Whether this flexibility 
would remain is doubtful. Full-time POA's were obviously becoming more 
and more like the officers with regard to their hours, location of 
contacts and methods. Several of the part-time POA's suggested the 
establishment and explored the possibility of developing offices in the 
local community. 

3. How effectively do POA's and staff officers function as a service 
delivery team? As can be seen from the various tables of assignments 
made and completed, the teams varied considerably. Of the vari~bles 
analyzed, the objective criteria of productivity is highly related to 
the clarity of officer training procedures and supervision. This is 
certainly not a surprising finding, nor is it suggested that all of the 
significant variables were investigated. However, it is important that 
the means which foster the development of explicit training procedures, 
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including specific criteria for evaluation of tasks, be encouraged in 
future programs using paraprofessionals. As with all projects of this 
nature, it is difficult to establish that the POA's and the increased 
contact provided by them, significantly contributed to a low recidivism 
rate among the clients. This question was to have been answered by 
phase I. However, it is clear that POA's were favorably received by 
clients, and in many cases served as impetus for clients to seek pro
fessional assistance from off~ers, which might not have otherwise 
occurred. 

4. How do officers respond to POA's? What are the officers' concerns 
about their own role? The major implications of the data have been 
previously discussed. With regard to the functioning of POA's officers in 
general, gave a satisfactory rating. However, other areas for example, atti
tudes of officers about the use of POA's, require further exploration. 
Only one of the officers interviewed stated that he considered the POA's 
to be a threat to his position. In contrast, of the POA' s im:erviewE'd, 
seven reported sensing some resentment among professional staff members, 
although four of the seven reported a change in a positive direction. 
Interestingly, when officers were asked about the opinions of other 
officers and staff, they attributed considerably more negativism to ether 
staff than they admitted having themselves. However, many further 
suggested that a change in a positive direction was noted as the officers 
worked with the POA's. 

The officers continued to maintain a division of labor between themselves 
and the POA. This was consistent, for example, with the criteria. used 
for evaluation of tasks. The distinction seems to be the following: 

a) treatment (casework) should continue to be primarily 
reserved for officers with the exception of a few having 
special ability. 

b) court related activities (presentence interviews and writing 
presentence reports) should be reserved for officers, pri
marily because of the special skills required. By and large, 
these involved verbal and writing skills, which officers 
consistently suggest deficient among POA's. 

5. What are the relative advantages of using various types of POA's, 
e.g., full vs. part-time, ex-offender, etc.? As has been indicated 
throughout the report, the two groups of POA's do not differ significantly 
in the number of contacts, nor apparently in the ~, although full-t:ime 
POA's were assigned slightly more investigative tasks. Consequently, 
what must be ascertained is the function most appropriately served by 
POA's for an individual office. Both full and part-time people are 
extremely useful, but each as a group is somewhat different. Full-time 
POA's appear to be identifying much more with office and officers. It 
was this group, for example, which was more concerned with "titles," 
office furnishings, etc. Given the closeness with the office, they are 
easier to supervise. Therefore, they are potentially more likely to 
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function as members of the department. In contrast, the part-time 
POA's raise fewer status problems. They provide a useful service in 
that they are a readily accessible extension of the office in the 
community. However, they are more difficult to supervise, even 
insofar as the assignment of tasks. However, it must be added that 
the majority of the officers favored the hiring of full-time rather than 
part-time POA's. 

With regard to other characteristics, the majority of officers did not 
object, but only a small number saw the hiring of ex-offenders as having 
any particular advantages. Also, when asked if the background of POA's 
and clients should be similar, only a small number of POA's favored this 
practice. 

6. How do clients respond to the use of POA's? The response of clients 
to POA's is somewhat difficult to gauge, although the trends suggested 
by the data are interesting. Clients who worked with both officers and 
POA's were not able to specify distinct differences between them, 
except that POA's are "easier to talk to." However, a large percentage 
would prefer to work with POA's and would rather have a POA go to court 
with them. Of course, one could question whether the reason is that 
POA's are more easily manipulated. This assumption is questionable. 
The reason for this stated preference may be the close personal contact 
and the relationship between client and POA. Clients suggested that 
POA's were more personally concerned and involved. 

RECOMMENDATIONS - PHASE II 

The recommendstions which resulted from Phase II must be divided into 
two separate sections: those recommendations made by the subjects 
(officers and POA's), and those recommendations generated by the data, 
which deal primarily with future projects. 

Recommendations from the subjects were primarily of a practical nature, 
summarized from the terminal interviews with the officers and POA 's,. 
A variety of areas were covered, ranging from selection of POA's to 
supervi$ion in the case of the officers, and program changes in the 
case of the POA's. 

Officers sug~ested various criteria for the selection of new POA's. 
Unfortunately, these were often very general, comprising a constellation 
of personality characteristics and experience which would comprise the 
prototype of the ideal officer. Most officers did, however, strongly 
support the premise that paraprofessionals should be primarily minority 
group members. 
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Within the area of program changes, the officers strongly recommended 
improved communication among the various staff members, but particularly 
between officers and POA's. Moreover, many of the recommendations for 
supervision also consisted of methods through which communication would 
be improved. 

In general, the recommendations contain the implicit request for greater 
structure and support from supervisors. This was contained in the 
various recommendations about training, supervision, and program. To 
some extent, this may also be the reason for the limitation in the tasks 
assigned. 

POA's recommendations, on the other hand, Were primarily in the area of 
training and orientation. These covered a wide range, including more 
formal courses, training in a variety of counseling techniques, courses 
in court procedures, field-work, etc. Moreover, several POA's also 
suggested that they be assigned smaller caseloads, which they could 
supervise on a highly individualized manner. 

As can be seen from the recommendations of both officers and POA's, 
there is an implicit suggestion that the goal towards which both should 
be directed is the increasing professioRalism of the POA. If the various 
recommendations were followed, there would be virtually no distinction 
between the two. In essence, the paraprofessional would lose whatever 
distinct character he might initially have had. 

Given the various data collected, the following recommendations seem 
evident for the future utilization of POA's. 

1) Various staff members, particularly POA's should be adequately 
oriented. Specific roles should be developed for the POA, i.e., 
carefully delineated functions. 

2) POA's need not be a drain on the officers' time. Methods should 
be developed whereby assignments can be made easily, without in
volving the constant attention of the officers. It also seems 
reasonable that FOA's could be developed into a specialized corps 
of workers, with specific functions such as emplo~ent counseling. 

3) Specific criteria need to be developed for the evaluation of the 
FOA's performance. Initial attempts have been provided in this 
report. A detailed job analysis is also provided in Appendix F, 
which could reasonably provide the basis for the development of 
specific criteria. 

4) Although various characteristics were suggested with regard to 
selection of FOA's the most frequently mentioned deficits seem to 
be within the area of verbal skills, grammar, etc. Various means 
should be taken to upgrade these skills both with current and 
future FOA's 
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Finally, various suggestions for future research are also evident. 
a) 	 One, of course, is the development of specific operational 

criteria for various probation tasks, i.e., indicators that 
POA's are ready for the assignment of more complex cases. 

b) 	 Future research could also analyze the effect of using POA's 
as has been done in the current project, versus using POA's 
in specific roles, such as employment resources. 

c) 	 Finally, the POA position might be an excellent opportunity 
to develop specific training programs. For example, behavior 
analysis and modification has proved very successful in areas 
of mental health. The principles of such a theory could be 
developed into a specific training program for paraprofessionals. 
One area of difficulty for a POA has been their lack of training 
with regard to working with problem clients. 

The principles of behavior analysis could be developed into a training 
program for paraprofessionals. 

After four years, our research on the use of indigenous paraprofessionals 
came to a close October 1, 1972. This research project led to the 
creation of "case-aide" positions within the Division of Probation's 
regular organizational structure as there was Congressional funding of 
20 such positions in the Administrative Office budget for Fiscal Year 
1973. Shortly after the conclusion of the four year POCA Project, 
an additional one year research project was funded by the National 
Institute of Mental Health with the purpose of monoriting the start-up 
and first ten months experience of Federal Probation Office employment 
of case aides, in order to study, (1) the manner in which the decision 
to institutionalize an experimental program was reachen, (2) the 
experiences of individual case aides, (3) the functional evolution of 
the case aide position, (4) the insttt~tional responses -- structural 
and operational -- of the involved Federal Probation Office branches, 
and (5) innovations in the functions performed by the case aides and 
in institutional adjustments to the case aide position. A draft of 
this one year follow-up research study will have been prepared by 
December 1974 and the final version prepared by January 1975. 
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Use of Indigenous Nonprofessionals 
in Probation and Parole 

By DONALD W. BELESS, WILLIAM S. PILCHER, AND ELLEN Jo RYAN'" 

PERHAPS the most significant development in 
corrections during the past decade has been 
the rapid expansion in the use of nonprofes

sionals as agent.'! of direct service. In large mea
sure, this has been an outgrowth of a long-stand
ing, severe shortage of professionally trained 
manpower and mounting disenchantment with 
some professional treatment models. There simply 
are not enough professionals to fill even a fraction 
of existing correctional positions. And, even if 
there were, there is little evidence to support a 
belief that success rates (by whatever standards) 
would increase markedly. Numerous special re
search projects featuring intensive services pro
vided by highly trained professionals have failed 
to reveal consistently favorable results, 

Correctional work entails a wide variety of 
tasks aimed toward rehabilitating a widely diver
sified group of people. While some of these tasks 
and some offenders c1eal'ly require professional 
competence to effect change, others do not. Indeed. 
it may well be that certain tasks and certain 
kinds of offenders may be more effectively served 
by nonprofessionals working in teams with pro
fessionals. 

It is this proposition which has been a focal 
point for a large active research project currently 
underway at the U.S. probation office in Chicago. 
This article presents a rationale for that study, 
and reports on over 2 years of work with offenders 
by nonprofessionals. 

Nonprofessionals and the .Manpower Shortage 

Manpower needs in corrections have reached a 
critical stage in the last few years. In 1965, the 
President's Commission on Law Enforcement and 
Administration of Justice reported an immediate 
need to increase the correctional work force eight
fold. In actual numbers, probation and parole 
could have absorbed 20,000 additional workers in 

·Mr. Beles1I is research director of the Probation Officer· 
Case Aide Project conducted at the federal pcobation office 
in Chicago, sponsored by the Center for Studies in Criminal 
Justice of the University of Chicago Law School. and 
supported by the National Institute of Mental Health and 
the Federal Judicial Center. Mr. Pilcher is action dir(>ctor 
of the Proiect and Miss Uyan is research assistant. 

1965. 1 Korn put the problem in a somewhat 
different perspective: "many of the present diffi
culties in corrections stem not so much from defi
ciencies in the numbers of personnel as from defi
ciencies in what the personnel are doing."2 This js 
consistent with Loughery's view that 

... probation must get out of the country doctor era 
and into the age of the clinic. We can no longer waste 
the training of probation officers on inappropriate tasks. 
We are less in need of extra probation officers than we 
are in need of a ('orp~ of auxiliary workers to spread 
the effect of the officers we already have ....3 

Cressey pointed out that subscribing to a theory 
of correctional rehabilitation which can be imple
mented only by highly educated professionals, 
while concurrently recognizing that there prob
ably never will be enough professionals, has led 
correctional workers into a welter of frustration. 
Instead, he recommended making 

... maximum use of the personnel actually available to 
act as rehabilitation agents. There is no shortage of 
mature, moral, average, fine, run·of·the-mill men and 
women of the kind making up the majority of the 
personnel manning our factories, our busillE;sses. and 
our prisons-men and women who have a hIgh school 
education at most. 4 

According to Sigurdson, expanding the role of 
the nonprofessional is the most realistic alterna
tive available to alleviate thz correctional man
power shortage for s~veral reasons. ~ There exists 
a large pool of untrained, unemployed, nonprofes
sionals who can be trained to perform significant 
reform roles under professional guidance. Eco
nomically, it would be efficient to use them because 
with the increase in automation, many people 
"leaving production occupations will be available 
for service of rehabilitating criminals."6 

The history of the nonprofessional in correc
tions goes back many years. Probation iII the 
United States was begun in 1841 by volunteers 

1 C.\V. Phillips, "Dev<!loping Corr!ctional Manpower.·.. Crime and 
Delinquency, 15 (3,), J Illy 1969, PJL 41 S-41i:L 

2 R.R. Korn, "lE<sues an-:i ~trateKi(~s of !mplementation in the 
Use or Offenders in RC'fiociaJizing Other Off€nders:' Of!ender8 a8 
a Correctional Manpower Rf:!!ou.rce, Report o! a semina.r convened 
by the Joint Commission on Correctional Manpower and Training. 
June 1968, pp. 73-84. 

;') D.L, L(H.lghery. Jt., "Innovations in Probation Manag£ment." 
Crime and Delinquency. 15 (2" April Iffti9, pp. 247-258. 

.j; D.H. Cressey. "Theoretical Foundations for Using Criminals in 
the Rehabilitation of Criminals'" Key Issues. Vol. 2, 1965, pp. 
87-101. 

6. H.R. Sigurdson, "Expandinr; the Rolf! of the Non-professional," 
Crime 	 and Delmquency. 15 (3)* July HIS~. pp. 420~429. 

& See footnote 4. 
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of whom John Augustus, a Boston cobbler, was 
the first. Today, over 200 courts in the United 
States, most of them adult misdemeanor or juve
nile courts, are now using part- or full-time 
volunteers to provide correctional services. Many 
of these volunteers are well-educated, middle-class 
businessmen or professionals in other fields. 
Goddard and Jacobson described the volunteer as 
an unpaid worker who provides more or less reg
ular and continuing services. 7 Much of the vol
unteer's usefulness stems from his knowledge of 
community resources and opportunity. Goddard 
and Jacobson found that juvenile-court use of 
volunteers in Eugene, Oregon, enabled the court 
to reduce the probation period. 

A protracted delinquent status through official court 
supervision re-enforces the concept of self as "delin
quent." The use of volunteers, who are not identified as 
court officials, allows the court to withdraw officially "at 
an earlier point, lessen the danger of re-enforcing the 
delinquent self-concept, and still meet the needs of the 
child.S 

Lee described the use of citizen volunteers from 
all walks of life in the circuit court juvenile de
partment of Eugene, Oregon. 9 They befriended 
youngsters with the implicit goal of enhancing 
performance in school, employment, family, and 
peer relationships. At present, the State of Oregon 
Division of Corrections is conducting an operation 
entitled "Project Most." Professional probation 
and parole officers have been involved in training 
nonprofessionals to work in teams with profes
sionals. A few former offenders have been em
ployed, and the staff reports a high degree of 
optimism about the impact the nonprofessionals 
will have upon the Oregon correctional system.Hl 

Tile Nonprofessional in Other Professions 

Other professionf'l have been weJl-Berved by 
the nonprofessional. Presently, career lines are 
emerging for them in all the major service fields. 
In public school education, the teacher's aide 
performs many of the routine organizational 
and administrative funclionf'l, leaving the highly 
trained teacher with more time to concentrate on 

'1' J. Goddard and G,D. Jacob'1on, f'VoJunt~r ServiCt."R in a Juv'!~ 
nile Court," Crime and Delrnquenry, 13 (2), April 1967, pp. 3l;~~4:}, 

.. See footno~ 1. . 
• R.J. Lee, "Volunteer Case A!de ProKlam," en'me and ndtn

q..","cy. H H). October 1968, pp. 331-00S. 
10 Other noteworthy iJrOgram<> using vohmtN'rI! are ~inR' t':on~ 

ducted in :Royal Oak, Michigan: Denver, Colorado iipr+nj.('!I;. and 
'Boulder. Colorado. 

II M. Farrar and M.L. llcmmy, "U:5e or Nog-profr:,!Sipnftl Staff 
in Work with the Aged:' SO(lui Wark 8 (3), July 19~3. Pr> H-SQ 

11 D. Cudaback. "C•.'!>C ,sharlnR In tft~ A ;"DC ProKrarll; 1fhe U»e 
~t9fe!fare Servi~. Aides," SIXIO{ Work, 14 en. Jllfy ID69, pp. 

subject matter. The laboratory assistan1, the 
nurse's aide, the medical and dental assistant 
have all demonstrated their value to the profes
sions they serve. In recent years, social work has 
made much greater use of the nonprofes~ionaI. 
Farrar and Hemmy conducted a study usiny non
professionals teamed with professionals to pro
vide many tangible services to a group of aged 
people. 1 

\ Cudaback studied case sharing between 
welfare service aides, formerly AFDC client=>, and 
caseworkers in a large urban welfare d,~part
ment. 12 Perlmutter and Durham used teer:agers 
to serve as "pals" to youngsters referred for social 
work service within the public school systnm of 
Champaign, IlIinois.13 Cain and Epstein recruited 
a group of housewives who served as volunteer 
caf'le aides in a state mental hospital to prodde a 
one-to-one relationship for patients, helping them 
to reestablish interpersonal relationships a:1d to 
make realistic release plans. H 

The Indigenous Nonprofessional 

In the last 10 years, a movement to rl,cruit 
auxiliary personnel from within the ranks or at 
least from the same social class as the population 
served has gained increasing strength. Such 
perSOllf'l, often def'lignated as indigenous parapro
fef'lf'lionals, are being used in a variety of social 
services including corrections. While relat,!d to 
volunteer programs and similarly addresst'd to 
manpower shortages, the rationale for the indige
nous paraprofef'lsional in corrections differs !:'ome
what from that of the volunteer. 

MOf'lt professional corrections workers agree 
that a large segment of their clientele ar,!, by 
virtue of their norms, valucf'l, and life styles, IJien
ated from the main stream of society. FreqUfntly. 
these clientf'l are referred to as hard-to-r.~ach, 

unmotivated, mistrustful, and resentful of author
ity. There exists, in other words, a marked wcial 
distance between many middle-rlass professional 
corrections workers and a large segment of:heir 
10wer-c1aBs clientele. 

Such social distance and concomitant lack of 
rapport, while not categorically irnpossibla to 
overcome in time, characteristically inhibit the 
development of a working relationship bebveen 
client an(t profesf'lionaJ to the point of client non
engagement in the rehabilitative process. More

13 F. P~drnutt"'l' and D Durhar.. ··U.lPfr ~n~"k~rs to SupvJ.e. over, social distance by definition discourages 
m'l!'nt Cawwork .se...vi~e." Sorial H'.rk, 10 ~Z), f\priJ '''ii. PI). .1-46. 

14 L.P. Cam and D,W. Ep'.;telO, "Tht:' t:tiilzation et Hou"('wiv('s client identification with the professional and 
as Volunteer Case AidP!l,'" SocIal Cau\i:{}rk. 4i Ud. Mllr t967, 
PI>. 282·~85. often makes it difficult for the profession~1 to 
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serve as an effective role model. The indigenous 
worker, conversely, has often experienced situa
tions and problems similar to those that beset 
certain clients. The result may be greater facility 
in developing productive relationships with these 
clients. 

Current interracial tensions in certain areas of 
major cities point out the need for experimenting 
with nonprofessionals recruited from groups hav
ing ethnic or racial affinity with certain offender 
populations. A communication gap resulting from 
social and cultural distance between middle-class 
professionals of any race and the lower-class 
minority group clients is a growing problem in 
rehabilitation services. Also differenc('s in racial 
composition between staff members of correctional 
agencies and their clientele pose many problems. 

Grosser noted that indigenous persons bring to 
their staff positions unique qualities: an affinity 
with lower class life, the folk wisdom of the urban 
slum, the ability to communicate with and be ac
cepted by the ethnic poor. He saw the local resi
dent worker as "a bridge between the lower-class 
client and the middle-class professional worker."l~ 
Rieff and Riessman described the indigenous 
worker as follows: 

He is a peer of the client and shares a common back
ground, language, ethnic origin, style and group of 
interests ... he "belongs," he is a "significant other," 
he is "one of us." The style of the nonprofessional is 
significantly related to his effectiveness, because it 
matches the client's.IG 

Grosser found that indigenous workers assess 
the community's attitudes and predict lower-class 
views more accurately than middle-class profes
sionals, but he also found the beliefs of his indig
enous group closer to those of professionals than 
to those of the community which they served. 11 

The vast majority of corrections professionals 
are whites living in comfortable circumstances 
and quite welI educated. However, in metropolitan 
areas a large proportion of the offender popUlation 
belongs to lower socioeconomic groups, and a 
majority are nonwhite. Cultural and value system 
differences between the professional and offender 
groups impede understanding. 

,. C.F. Gr"".e.. "Local Resident. a. Mediators Bet..een Middle
Clu8 Professional Workers and Lower-Class Clients/" Social SeT. 
~ice Review. 40 (I). March 1966. Pl'. 56·63. 

14) R. Reiff and F. Riessman. The IndigcnoulJ Non~JJrofc8Ilfonal. 
New York: National Institute of Labor Education. 1964. Pl'. 44-48. 

17 See footnote 15. 
18 J.E. Gordon~ HProject Cause. the Federal Anti-Poverty Pro

gram, and Some Implications of Sub~Prof~sionaI Training," A mCTi~ 
C4" PRllchoiogiat. May 1965. p. 334. 

n F. Riessman, "The "Helper' Therapy Principle," Social Work,
10 (2). April 1965. Pl'. 27-32. 

to- R. Volkman and D.R. Cressey* "Differential Association and the 
Rehabilitation ot Drug Addiet8:~ The America" Journal of Soci
.,/ogll. LXIX (2). September 1963. Pl'. 129.142. 

Gordon suggested the manner in which nonpro
fessionals from the same milieu as the disadvan
taged client might be more successful than 
professionals: 

• The indigenous leader can communicate instantly to 
the suspicious and distrustful client, avoiding noblesse 
oblige, in a way that many middle-class professionals 
cannot do when dealing with disaffected, hostile, anomie 
youths who see the middle-class agency worker as a 
part of the system against which he is fighting .... 
Indigenous personnel who "speak the client's language" 
can form an extremely effective bridge between the 
milieu of the client and the milieu of the agency; they 
can make important contributions to the counseling team 
in contacting the clients to be served, in maintaining 
them through their agency contacts, and may be par
ticularly effective in followup work with the clients in 
their home, community, and on the job. A client is more 
likely to be able to report continuing difficulties, after 
his counseling contacts, to an indigenous worker, than 
he is to the professional interviewer toward whom the 
ethic of mutual cooperation and courtesy requires that 
he affirm the success of the counseling and deny con· 
tinued problems.) R 

The Ex-Offender as a Correctional Worker 

A logical extension of using the indigenous 
paraprofessional in corrections is use of the 
former offender. Drawing upon the experience of 
Alcoholics Anonymous, Synanon, and other self
help groups, it appears that those who have elE
perienced and overcome a problem have a unique 
capacity to help others with similar problems. In 
addition, evidence exists which indicates that 
"role reversal" is a key method in rehabilitation 
of certain offenders. Riessman characterized this 
phenomenon as the helper therapy principle and 
concluded 

... perhaps, then, social work's strategy ought to be to 
devise ways of creating more helpers! Or. to be more 
exact, to find ways to transform recipients of help into 
dispensers of help, thus, reversing their roles, and to 
structure the situation SO that recipients of help will be 
placed in roles requiring the giving of assistance. lo 

Cressey advocated using criminals to reform 
criminals. He attributed the success of self-help 
programs, 

... to the fact that such programs require the reformee 
to perform the role of reformer thus, enabling him to 
gain experience in the role which the group has iden
tified as desirable. The most effective mechanism for 
exerting group p,'essure on members will be found in 
groups so organized that criminals are induced to join 
with non-criminals for the purpose of changing other 
criminals. A group in which criminal A joins with some 
non-criminals to change criminal B is probably most 
effective in changing criminal A, not B; in order to 
change criminal B, criminal A must necessarily share 
the values of the anti-criminal members.2o 

Cressey's principle has been implemented in a 
number of action research programs. Among the 
most notable is J. D. Grant's "New Careers De
velopment Organization." 
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Probation Officer-Case Aide Project at Chicago 

Recently the Chicago-based Probation Officer
Case Aide (POCA) action research project has 
experimented with the use of indigenous nonpro
fessionals in federal probation and parole.~1 A re
focused, I-year continuation study is scheduled to 
terminate October 1, 1972. A major goal of the 
project was an examination of the effects of using 
part-time indigenous paraprofessionals--a por
tion of whom were ex-offenders themselves~as 
assistants to probation officers. While primary in
terest Cl'lltl;!'I;d on the effects of the experimental 
service on clil'nt outcomes, attempts were also to 
be made to assess changes in the probation officer 
assistants (POA's). Areas of specific interest 
concerning the POA's were degree of job satis
faction, quality of performance, and changes in 
career aspirations, beliefs and attitudes. Another 
project goal was exploration of the kinds of tasks 
indigenous nonprofessionals are best equipped to 
manage, and those areas best left to professional 
staff officers. 

The Subject Sample.-Subject selection criteria 
were structured so that offenders served by the 
project would be representative of a hard-core 
conventional criminal group from the lower-socio
economic class, ~~ the kind of client who has a high 
rate of recidivism, and who could benefit most 
from intensive casework services. Many more 
minority group members fall into this criminal 
group than into white collar criminal and rack
eteer groups. Accordingly, eligibility was restric
ted to certain offense categories: postal theft. 
interstate auto theft, interstate shipment theft, 
narcotic" violations, forgery, counterfeiting, and 
bank robbery. Subjects included only male proba
tioners, parolees, and persons on mandatory 
release who were at least 21 years old and resi
dents of Chicago. Selection was limited to black 
Americans and white Americans. 

Eligible subjects were picked up by the project 
as they entered probation, parole, or mandatory 
release supervision. By a process of random as· 
signment, a total of IGI offenders served as ex
perimental subjects, and 141 offenders formed a 
control group receiving normal supervision ser
vice from probation staff officers. 

Tile Probation Officer Assi3tant.~Each subject 

in the experiJ,\,lCntal unit was assigned to a POA. 
Altogether, 53 POA's were employed by the POCA 
Project. Two professionaJly trained probation 
staff officers each supervised 20 POA's. While 
POA's provided direct correctional services the 
supervisors retained legal responsibility fo~ all 
subjects assigned to POA's, 

Applicants for the position of POA were 
recruited primarily from neighborhoods having 
high proportions of project-offender clients. The 
majority of applicants Came to the proJect via 
recommendationd of probation staff officerH, refer
rals from local social service agencies, and self
referrals prompted by word of mouth. Because 
recruitment never presented any serious prob
lems, the project staff was always able to maintain 
a rather sizeable waiting list of applicants. 
Occasional difficulty in recruiting white applicants 
\\'as alleviated by preparation of a recruiting 
leaflet which described the project and POA 
position, and gave a telephone number. ThE' leaflet 
was distributed widely among service agencies 
and offices of the State employment service. 

The actual selection of POA's was perhaps the 
most critical point. In a program aimed at re
orienting offenders to an acceptable and construc
tive role in society, the staff sought persous with 
basic integrity whom both clients and offenders 
could trust. The project staff tried to select those 
applicants who, according to professional judg
ment, possessed personal characteristic~ con
sidered essential for successful participation in 
the helping process. Few POA's below the age of 
25 were selected; younger applicants did not seem 
to possess a sufficient degree of maturity. POA's 
were recruited from the same socioeconomic level 
as experimental subjects. Because facilitating 
communication is often the key to the problem 
of establishing a mutually satisfactory relation
ship between worker and client. it seemed likely 
that communication between subject and POA 
could be enhanced if they shared a common socio
economic base. 

POA selection was limited to white AmEricans 
and black Americans, with POA matcted to 
subject by race. The assumption was madn that, 
at least in the lower socioeconomic class from 
which both subjects and POA's were drawn 
there is less social and cultural distance llmon~ 
members within each racial group, than between 
the two groups. Since a primary object of the 
POCA Project was to reduce social di ~tance 
between correctional worker and recipient of 
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correctional services, matching along the dimen
sion of race was essential. One potential problem 
with this policy was that it might appear dis
criminatory to the casual observer. However, 
matched assignments were made on the basis of 
diagnostic considerations, not discrimination. 
Matches were also made along other dimensions 
considered relevant. For example, rehabilitated 
alcoholics and drug users were paired with sub
jects afflicted with these problems. 

Both POA and subject groups were . also re
stricted to men only. Because women constitute 
less than 10 percent of the client population 
served by the probation office in Chicago, with the 
small numbers of subjects potentially eligible, 
matcl)ing would have proved difficult. 

Applicants for the position of POA were 
interviewed by a selection committee composed 
of the action director and training consultant. 
Each wrote a brief interview summary and made 
an independent rating on a 5-point overall evalu
ation scale ranging from very high to very 10w;U 
Among the characteristics considered were level 
of motivation, degree nf empathy, capacity for 
relationship, emotional stability, maturity, per
ceptiveness, and sensitivity. It is interesting to 
note that of 12 applicants receiving the highest 
rating and accepted for assignment of cases, all 
were black. Completion of high school was the 
median level of POA education, with nearly half 
the group having some college credits. While there 
were no minimum educational requirements for 
POA's, it was apparent that those applicants with 
more education tended to fair better in the overall 
selection process. 

Orientation.-After being interviewed, appli
cants attended an orientation program which 
consisted of four evening meetings spread over 
a 2-week period. Each session lasted approxi
mately 2% hours. The men were introduced to 
the purposes, policies, and procedures of the pro
bation office, and the envisioned role of the POA 
was discussed extensively. 

Care was taken throughout orientation to avoid 
emphasizing status distinctions between probation 
officer and POA. In order that the POA not per
ceive himself as a second-class provider of ser
vices, orientation stressed the fact that quality 
services required a high level of team work. The 
utilization of POA's was presented to the trainees 
from a positive perspective. Staff shared with 

•• Whn.. it ...... n!<:ocniud that ouch jlldcmenta we.... highly
ollbj...,Uve. the.... w,," .. hilrh d.,._ of ..._ment bet...een jud_ 
on tbe indeP"IIdent r .. tinn, 

them the conviction that utilization of POA's was 
based on a belief they have much to contribute to 
the rehabilitation of offenders, rather than simply 
because there is a manpower shortage. POA's 
were made aware of the staff's hope'that their 
contributions in correctional services would result 
in significant new career lines, as has been the 
case in other fields such as medicine ~nd education. 
In short, the project staff was careful to minimize 
the possibility of dealing with POA's in a conde
scending fashion, emphasizing rather the cooper
ative aspects of the POA-probation officer rela
tionship. 

The expectations of orientation were not great. 
The project staff planned for the essential learn
ing to take place during inservice individual and 
group supervision meetings. Project staff mem
bers had been advised in earlier exploratory 
contacts with other agencies using indigenous 
nonprofessionals to avoid the dangers of extended, 
formal training programs. Too much formal 
programming at the outset presents the possibility 
of intimidating or boring the trainees, and fur
thermore, may "bleed out" the very qualities 
which make indigenous workers valuable. 

The POA Role.-All POA's worked on a part 
time basis and were paid according to the number 
of cases supervised, three being the maximum 
POA caseload. POA's varied in their general 
approach to the role of change agent. Some ap
peared quite proficient at counseling. A larger 
group were more skilled in providing concrete 
services either directly or through referrals to 
appropriate resources. Examples of tasks handled 
include: assistance with securing adequate hous
ing and welfare benefits, referral for medical and 
mental health services. and help with locating em
ployment and training. A few POA's functioned 
primarily as surveillants. 

The project staff members found that a sizeable 
number of POA's were able to establish a positive 
working relationship with their clients. Their 
ability to empathize and simply listen proved an 
obvious benefit to the clients. With few exceptions, 
clients were receptive to POA supervision even 
though it meant more contacts with the probation 
office than is ordinarily the case under regular 
supervision. In particular, the staff members were 
impressed with the response of black clients 
(representing approximately 72 percent of the 
experimental caseload) to black POA's. The level 
of mutual rapport and client identification ap
peared to be unusually high. One veteran recipient 
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of correctional services commented after meeting 
hiR lavishly dressed and heavily bearded POA for 
the first time: "Well, I see the Federal Probation 
System is finally hiring some good men!" 

For the most part, the project staff was pleased 
with the performance of the POA's. Motivation 
was generally high, and they demonstrated the 
ability to form relationships with clients, helping 
them with a variety of problems. Undoubtedly, 
POA's themselves benefitted from their roles. A 
number of the men found solutions to some of 
their own problems while working with problems 
of others. One man, a black nonoffender with a 
history of alcoholism, was appointed chief coun
selor and director of a program for alcoholic 
recovery of employees sponsored by the U.S. Post 
Office in Chicago. Another man, a white former 
offender and barber by trade, joined the POCA 
Project and began attending classes at a local 
junior college. He was later admitted to a major 
university in the criminal justice program and 
was hired by the State of Illinois Department of 
Corrections as an adult parole officer. Another 
man, a black former offender, after serving as a 
POA, obtained employment with the Illinois De
partment of Corrections as a youth supervisor. 

POA's were also active participants at profes
sional meetings. At the 1970 National Institute 
on Crime and Delinquency held in Chicago, two 
POA's participated on panels and workshops. 
Other POA's have discussed their work with pro
bation officers at training sessions at the Federal 
Probation Service Training Center in Chicago. A 
number of trips were arranged for POA's at the 
expense of the POCA Project to visit federal 
penal and correctional institutions. In alI situa
tions where POA's had succeeded in advancing 
in correctional career lines, they have maintained 
that their achievements were directly r'~lated to 
their participation in the POCA Project. 

Some Tentative Conclusions 

While final conclusions about many aspects of 
the POCA project must await the final report, 
a few tentative conclus...ions may be drawn at this 
time. First, the experience gained confirms the 
operational feasibility of employing indigenous 
nonprofessionals as case aides in the Federal Pro
ba tion Service. Nonprofessionals, including minor
ity group members and selected ex-offenders from 

26 C. Terwilliger. UTile Non..pro(essional in Correction," Crime 
'''tei Deli7tque"c~. 12 (3), July 1966, pp. 217-285. 

:0 See footnote 15. 

the local community, were found to be interested, 
available, and able to work well under profes
sional supervision. Second, there is mounting 
evidence that indigenous .nonprofessionals can 
provide a productive and effective serv ice to pro
fessional probation officers. The POA's were fre
quently able to intervene in cases where probation 
staff officers might have encountered pnbiems. 

The use of nonprofessionals is not ill tended in 
any way to denigrate the role of profe, ,;ionals or 
the professionalization of corrections, which is 
essential if there is to be any hope of ·mccess in 
meeting the complexities of rehabilitati 19 offend
ers. Rather, the intent is to point out <, possible 
solution to one of the serious problems )ften con
fronting correctional workers. \Vith ciie'lts differ
ing markedly from professional worke rs in cul
tural and social values, a wider use of i 1digenouOl 
workers seems indicated. Terwillige' recom
mended that professionals "devise and welcome 
experimentation in working 'with nonprrlfessionals 
and be guidell simply by what workR."c4 Grosser 
saw "the learned objectivitr of the pr,)fessional 
worker plus the heightened perception o~' the non
professional worker" as the "ideal comb: nation of 
qualities !"~5 

The development of a paraprofessiona I po::;ition 
also presents a means of increasing th~< number 
of Blacks urgently needed in probation 'Nork. Al
though approximately 36 percent of the offend
ers supervised by the Chicago Office are black, 
the percentage of Blacks was twice as large in 
the POCA Project sample due to the nature of 
the selection criteria. The higher proportion of 
Blacks resulted primarily from limiting the pro
ject sample to Chicago residents whereas the office 
services clients for the entire 18 countit~s of the 
Northern District of Illinois. 

The paraprofessional position in cQ!'rections 
could serve as an entry point to a career line for 
Blacks and members of other minority groups 
with potential advancement to profession 11 status 
contingent upon good performance, additional 
training, and achievement of an academi( degree. 
Further ~xploration in the use of indigen·)Us non
professionals in probation and parole work is 
necessary; however, the Project has cIeal'iy dem
onstrated that b~nefit can accrue to society 
through effective utilization and inclusion of the 
poor, the alienated, and others cut off from nor
mal participation in the "mainstream" of Ameri
can life. 
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"BAND-AIDS ,tI NOT PRISONS 

Once there was a mythical city of 100.000 people in the United 
States. . 

It had no city hospital for seriously injured people, so emergency 
cases were taken to a nearby state hospital. 

However, the state hospital was so badly operated, poorly conceived 
and over-crowded, that most injured people who we.,re taken there 
did not get better. Rather, nearly all of them got worse. 

Many Qf them died in the hospital, either physically or emotionally. 
Those who died there emotionally were sometimes even worse off 
than those who physically died there. 

Those who stayed there for a short period. of ti.m= and were treated 
and released were nearly always hurt more than they were helped. 
The vast majority of those who were released returned to the hos
pital over and over again, each time in worse condition than be
fore because the hospital was such a poor institution. 

When someone had an injured or dying friend or relative, he almost 
hoped that the ambulance would not take him to the hospital. It 
was so over-crowded, under-staffed, dirty, inefficient and terrible. 
The alternative, to let him die without being taken to the hospital 
often seemed even better. 

Yet, they kept taking the injured to the hospital. Because there 
were always an increasing number of people living in the city, 
more and more people were injured and it got worse and worse. 

Finally one ITEl1 got an idea. Why don It we train a lot of our citi
zens in first aid? Then, when there is an accident, the injured 
could be treated without going to the hospital, where about ninety 
per cent of the injured only got worse. Maybe, he ~reasoned, if 
we truly knew how to help the injured person with first aid right 
there in the conmmity --- in the city -- then he could not have 
to go to the hospital, where the chances were that he would not 
get better but only get worse. 

Most of the people of the city laughed at him when he asked five 
of his friends to join him and learn how to give first aid to the 
injured. 

Reprinted by permission of the· publisher, from A NATION WITHOUT 
IRrSONSi ALTERNATIVES m INCARCERATION by Calvert R. Doclge, 
Lexington, Mass.; Lexington Books, D. C. Heath and Company, 1975. 
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However, the few people who started to learn how to give first 
aid to the injured decided that if they could only help two people 
out of ten, it would be better than the hospital which, at best, 
only helped one person out of ten. 

How they laughed at the six citizens. They even gave them a name 
that made them sound ridiculous. They called them the ''Band-Aiders.'' 
'They scornfully gave them this na:rre to make it sound silly to try 
to help a severely injured person with band-aids. However, the 
six people sort of liked the name that had been given to them so 
they called themselves, "The Band-Aiders." 

Folks in the city did not laugh quite so much when, after a few 
years, hundreds of citizens were trained and became very good at 
first aid. Slowly, they began to realize that, although some 90% 
of the injured taken to the hospital got infected even more sever:;
1y and went on to worse problems, most of those who got first aid 
from the "Band-Aiders" got better and did rot have to go to the 
hospital at all. 

After many years, the city began to realize that putting on 
band-aids was not all that silly. Sure, there probably were times 
that the Band-Aiders did more harm than good. But not nearly as 
many times as the hospital hurt mJre than it helped. 

Finally it got to the point where only the most seriously injured 
were taken to the hospital. They are still being hurt more than 
they are being helped. The rest, who are not quite so seriously 
injured, are getting band-aids now. Most of them get better. 

The story -- and the analogy --- is not really mythical at all. 
The hospital is, of course, the prison. The injured are the appre
hended criminals. The ''Band-Aiders'' are the volunteers who, work
ing under the direction, supervision, surveillance, suppurt and 
guidance of professionais, are becoming extremely effective. 

Volunteers in the criminal justice system can, and are, doing exact
ly what our nwthical Band-Aiders did. They are keeping many young 
offenders from going to prison knowing that once there, there is 
little hope for the future. 

To be more specific, in a six month period of t:1m.e in 1959, before 
one court started using volunteers, thirty Qne felony cases were 
brought to the Municipal Court for preliminary examination to de
termine if a crime had been ccmnitted and if the defendant probably 
comnitted the crime. If the lower court, the Mtmicipal Court, 
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found that those two factors did occur, then the case was sent to 
the higiler, adult felony court, for trial and final detennination 
of guilt and innocence, If guilt was determined, then the higher 
court would sentence the defendant, often to prison. 

'Ibirty out of the thirty-one cases were sent to the higher court 
for trial and possible prison sentences. Only one case, for lack 
of evidence, was not sent on to the higher court. 

Six years later, in 1965, also during a six month period of ti:rre, 
thirty five cases were brought before the same court. Of those 
thirty five cases, ten were reduced to misdemeanors. 

Two factors are highly significant. First, while the total popu
lation and number of felonies increased greatly from 1959 to 1965, 
nation-wide, the number of cases processed as felonies stayed about 
the same in that city. rrhe ''Band-Alders'' were keeping the nurriJer 
down. Hundreds of lay and professional volunteers, doing every
thing from serving as a friend to group psychotherapy, becazre in
volved. 

Secondly, almost thirty-per cent of the cases brought to the court 
were reduced from felonies to misdemeanors and were not sent on 
for trial and possible prison terms in the adult felony court. 

Like the Band-Alders who kept many injured people from going to 
the hospital, where the injured nearly always only got worse, so 
the volunteers were keeping many apprehended criminals from going 
to prison where they almost always got more hurt, scarred and 
dangerous than before. 

As a further indication of the effectiveness of the volunteers, 
&0 !l'lat'l;Y' cases- were reduced from felonies to misdemeanors that the 
parole officer in charge of the state parole office of the county 
in wnich that partIcular city was located noted a great decrease 
ill the number of cases which were sent on to the higher court and 
received a prison and parole sentence. rrhe operation of the parole 
office was materially changed because of the reduced number on 
parole, following a prison term. 

How is it that the volunteers, working under the direction of profes
sionals, were so effective? A few simple but extremely important 
facts stand out. First, the great majority of felonies are not 
characterized by extrene violence'. A few of them are, but the 
great majority are not. 

M.lrder, rape and robbery armed are the three violent felonies that 
ccme before the court most often. They involve extreme violence. 

F-3 




However, less than 10% of all felonies involve acts which give 
rise to the crime of Im..lrder, rape and robbery-armed. This means 
that the vast majority of felonie~ do not involve extreme violence. 

What they do involve are acts of less violence or of fraud and de
ceit . In this category are such crimes as larceny from an automo
bile, larceny from a building, breaking and entering, unlawfully 
driving away a motor vehicle, etc. 

In the vast majority of states in the United States, all felonies, 
including but not limited to the most ~olent felonies, first go 
to a lower court for a preliminary examination. Unless that lower 
court, often called a city court or a municipal court, finds that 
a crime was comnitted and that there is probable cause for believ
ing the defendant did commit the crime, then the defendant is not 
sent for trial to the higher court. The function of the lower 
court is an adult misdemeanant court excepting only for the preli
minary examination in felonies. 'The function of the higher court 
is to handle felonies in adult cases but only after the lower court 
rules that there is sufficient evidence for the higher court to d~ 
so. 

Thus, there is a preliminary step where the lower court can, upon 
the request and petition of the police and prosecutor, reduce the 
crime from a felony to a misdemeanor. It is also possible for tb~ 
court, alone, to do this in extreme cases without the petition and 
consent of the law enforcement agencies but those cases are not 
very comnon. 

'!hus, when a l:)1er court really mobilizes the resources of the com
rmmity, the police and the prosecutor will often see fit to write 
a misdemeanor charge in the first instance instead of a felony 
charge or will be prone to reduce felony charges to a misdemeanor 
in other cases. (Many acts give rise to either a felony or mis
demeanor charge. Often, either can be processed.) 

This is exactly what happened on numerous occasions in the city 
referred to above. Thus, it came to be that many cases were never 
presented by the prosecutor's office as felonies and many other 
cases originally presented as felonies were reduced to misdemeanors. 

In view of the fact that about 80 to 90% of those committing felo
nies first cormnit misdemeanors and appear before our lower court 
and also considering the fact that felonies originally go to the 
lower court for preliminary examinations, it is obvious that if the 
lower court really does the job then we can substantially reduce 
the number of felony cases which are processed to the higher courts 
and on to prison and parole sentences. 
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'!his is true for a very s1nple reason. '!he lower, adult misdemeanant 
court in that city developed services which the higher, adult felony 
court sirrply did not have. 

'!he reason why this lower court, with virtually no funds whatso
ever, did develop these services is because it did not equate rehabi
litative services with money and budget. In the higher court in 
the county referred to in this chapter, money neant services. If 
you had one dollar worth of rooney, you gJ3.ve one dollar IDrth of 
services. Never did you give any rrore. 

In the lower, adult misdeneanant court, money was not equated to 
services. Because of the volunteers, about one quarter of a million 
dollars in services was furnished its citizens on an ext,remely low 
Dudget of less than $18,000 a year. 

The lower court having established these services, what would you 
do if you were a prosecutor in a few of the following examples? 

A young 17 year old youth has just driven away an autanobile with
out permission. As you check .into the case you find out that he 
has no prior record but he is extrenely lonely. His father is alco
holic and his lOOther works outside of the home. He dropped out 
of high-school and has never really had a good positive influence 
in his life. 

It is obvious to you that he needs a one-to-one friend who will 
listen to him, give him counseling and guidance, do for him what 
one friend does for another, help h1:rp. to find a job, spend leisure 
time with him and help him gain dignity, pride and self-respect 
by enhancing his dignity through the art of listening, sharing and 
caring. 

O:>viously, the professional probation officer in the higper court 
does not have time to do this since he has a case load of over 75 
probationers. Also, because he is so busy with pre-sentence investi
gations and administration, he only spends about ten per cent of 
h:t.3' time counseling and supervising probationers. The vast rrajo
rity of his time is spent in administration, management and investi
gatio~. 

Ih the lower court, the volunteer can spend several hours each week, 
if necessary, since he has a case-load of just one probationer. 
Also, he is blessed with a number of professionals who can guide 
him, counsel him and share frustrations, failures and successes 
along the wa:y. 
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What would you do if you were t~t prosecutor? Would you send the 
young man to the higher court for minimal probatiqn or possibly 
on to prison followed by parole which would not really give him 
any help? Or, would you seek to have the case handled as a mis
derreanor so that one of the hundreds of one-to-one volunteers in 
that lower court could work with him on an individual basis? The 
answer is obvious, particularly when it has been your experience 
as prosecutor to know that the redidivism rate and general success 
rate of the one-to-one volunteer under such circumstances is far 
better than the professional probation officer, over-burdened and 
under-staffed, in the higher court. 

Or, pemaps, you have a young woman who has been gullty of larceny 
from an automoBile. She stole a transister radio frcrn the front 
seat of a car. As you begin to investigate the matter a little 
bit more, you find out that she has attempted suicide on two pre
vious occasions. The attorney for the defendant urges you to do 
wfJ.at you can to solve the psychiatric problem which has caused her 
to become a menace to herself and to society. 

You know that if the case is processed as a felony, absolutely nc 
court or prison psychiatric services will be available to her because 
of her lack of rooney. However, the adult misdemeanant court in 
the city has a group of volunteer psychiatrists and psychologists 
who are willing to work with her on a one-to-one basis without any 
fee. They also have a group psychotherapy program in which a small 
number of approximately eight to twelve defendants who have emotional 
problems can meet on a group basis for two hours a week with a volun
teer psychiatrist. 

You know full well if she is referred to the higher courts and is 
convicted, that probation will s1mply mean a two or three minute 
meeting once a month with the probation officer of the higher court 
or she will receive a prison-parole term. You know that there is 
no chance she will get psychiatric help in that court or prison. 

D:) you think that you would have incentive, as a prosecutor, to 
process the case as a misdemeanor rather than a felony? 

TI:1e next defendant who appears before you, Mr. Prosecutor, is an 
alcoholic. He broke into a store while drunk simply to steal a 
submarine sandwich and a bottle of beer. After he drank half of 
the beer and ate half of the sandwich, he passed out on the floor 
"dead" drunk. The next rooming the owner found the store had been 
broken into and discovered the defendant on the floor. The charge 
would nonnally be breaking and entering, a felony. 
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You know that in the lower court, the adult misdemearant court, 
the rehabilitative services include the assistance of a pre-sentence 
investigator who is a recovered alcoholic. He can ~e referrals 
to an alcohol inform..:ition school and to the program of Alcoholics 
Anonymous which is directed by a recovered alcoholic who was pre
viously referred to the court A.A. program by the judge. You know 
that the program is extremely effective for rarely can anyone but 
a recovered alcoholic succeed with an alcoholic. 

You also know that in certain extreme cases, volunteer medical 
doctors will prescribe Antibuse which is extremely effective in 
the limited number of cases where it is utilized. 

You also know that in the higher court the probation officer, in 
the two or three minutes a month that he would have time to spend 
with the alcoholic, is unable to give him any real services. 
Prison, of course, will only make the situation worse. 

"lmt are you going to do, TvIr. Prosecutor? Are you going to send 
him on to the higher court with a felony charge or will you seek 
to process the case in the lower court as a misdemeanor, even if 
it has to be reduced from a felony, so that the defendant can re
ceive the assistance which he so desperately needs. 

Or perhaps you, TvIr. Prosecutor, are faced with a young man or woman 
who has need for professional services. Perhaps the teeth are 
crooked, dirty and cause the defendant to have extreme halitosis. 
Perhaps the defendant is badly in need of marriage counseling, 
his marriage being LD complete shambles which causes him great emo
tional turmoil. Perhaps it is a case in which you suspect ~~ld 
brain damage. Or maybe it is a case in which the legal problems 
of the defendant have become so desperate that he is beyond the 
point of control. Perhaps it is a case in which the I.Q. is rela
tively high but achievement is extremely low and there has never 
been an eye examination. 

Are you going to send them to the higher court on a felony charge 
and then on to prison or to that one helpless probation officer? 
Or, are you going to reduce the cases from a felony, or present 
them as misdemeanors in the first case, so that the lower court 
of the city, which has volunteer dentists, medical doctors, marriage 
counselors, lawyers and optometrists who freely give of their ser
vices even to defendants who cannot afford professional assist 
ance, l.nll really solve the problem? Just as a matter of comnon 
sense, what do you think you should do in this case, V~. Prosecutor? 
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Or, perhaps, it is a case in which the defendant obviously needs 
intensive professional counseling. Because of volunteers, the adt;lt 
misdemeanant court has intensive professional services where well 
trained professionals can meet with the probationer for several 
hours a month at no cost to the defendant. You know that their 
services are extremely effective for you have seen what has been 
and is being done in your city. 

Are you going to present the case to the court as a felony, insist 
that it be processed as a felony and sent to the higher court for 
minimal probation services or a prison term? Or ara you going to 
have the matter handled as a misdemeanor where adequate professional 
services are possible? 

Or perhaps you have an early offender who has never committed an 
offense before. You feel that it is a case in which the apprehended 
offender has really lived a reasonably good life but he committed 
a sudden, stupid act for absolutely no reason whatsoever. Would 
you be interested in a diversionary program where the early offender 
could earn dignity, pride, self-respect and a dismissal or would 
you like to have him sent to the higher court for a possible prison 
term. 

You know that the vast majority of cases which are handled in a 
diversionary manner are done so very successfully because the pro
gram is tough, realistic, intelligent and thoroughly administered 
by volunteer retirees. You know that only about two per cent of the 
apprehended offenders who are referred to this program have failed 
to comply with the terms of the diverted procedure.. The rest of 
them have earned Clsmissals and have gone on to the higher court 
or even come back to the lower court again. 

Are you going to insist that these persons be handled as felons ane 
sent to the higher court for a very minimal probation experience 
with virtually no rehabilitative services or possibly on to a priscn 
sentence? Or are you going to do what you know is effective and 
process the case as a misdemeanor? 

The answer, of course, is obvious. It was obvious to the prosecutor 
and to the police of the City of Royal Oak which we have been using 
as our exarrple. This Michigan city of 100,000 people in the Detroit 
Metropolitan area did experience the things which are set forth above, 

There are many, many different areas in which we have to be extreme ly 
effective as we work in the criminal justice system. 
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Some of us find ourselves working with juveniles before they commit 
offenses, some with juveniles who have committed offenses, some 
with prisoners who are forgotten and who are languishing in our 
prisons, some with parolees and others in bringir,gabout systems 
change. All of these are extremely vital and lmportant. 

One of the very vital areas of concern in criminal justice is the 
young adult misdemeanant. Nearly all felons, nearly all prisoners 
and parolees are first misdemeanants. Also many times an act can be 
processed either as a misdemeanor or as a felony and should be 
handled as a misdemeanor for many reasons. 

We urge the reader to do all he can to involve the volunteer and 
the professional in intensive, intelligent and individualized pro
bationary services at the adult misdemeanant court level so that 
many offenders will not even be sent to a court where a prisoo term 
is possible. 

Like the Band-Alders in our example, volunteers and professionals, 
working together, can successfully accomplish this goal. When 
we do this on a massive, nation-wide scale we will greatly reduce 
the nuwber of offenders who are sent to prison. 

Since prison almost inevitably does more harm than good, it is 
lmportant that this be one goal that we achieve in the near future. 

As indicated above, the key words seem to begin with the letter 
"I". These words are Intensive;) ~dividualized and Intelligent 
rehabilitative services. 

By Intensive, we mean that several hours a month should be given 
to the needs of each probationer. This;) of course, depends upon 
what those needs are. However, in some cases , it might involve 
as m~y as ten hours a month in services. Sometimes, the need for 
that amount of time continues or clirn1nishes as the probation period 
goes to its conclusion. 

Those who say that probation is not successful should know that 
the term "probation" usually refers to a very minimal type of super
vision where the defendant reports by telephone, letter or, at 
best, in person for only a very few minutes once every one to six 
months or even perhaps only once a year. 

We have often thought it would be good if we had a different name 
for that minimal type of probation. To call that method of proba
tion and the kind of probation which we have been talking about, 
where the volunteer and professional combine to give intensive 
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services for many hours per month, by the same name is like 
calling a sand lot game, involving six year olds, and a maj or lec'.gUe 
game, involving the most skilled professionals, the one name of 
baseball. We are talking about two entirely different things. 

The second~ndous need for effective probation is to give 
Individualized services. This means that we should spend five 
to twenty hours after guil t; is determined but before sentencing 
to investigate the case c accomplish the following goals: 

1) Gather information to help the judge sentence the 
defendant. 

2) Evaluate this information and prepare a probation 
plan of rehabilitative services. 

3) 	 Divert those cases in which the problem is medical, 
emotional or involves some other difficulty which 
makes it inappropriate for court action. For 
example, some cases are psychiatric cases and 
should be treated medically by competent profes
sionals and should not be in court at all. These 
cases should be diverted out of the court system. 

4} 	 Prepare the defendant for a probation department 
which will really share, care, and, with finnness, 
discipline and intelligence, give love to the 
offender. 

5) 	 RecOII1l'l)2nd in each case what is needed and constant
ly demand that the Probation Department increase 
and expand its services until they are total and 
complete. 

The last requirement is Intelligence. This means that volun
teers must be carefully recruited, screened, orientated, trained, 
supervised) supported, etc. All kinds of problems are presented 
to the court. It is nece~sary that we have all kinds of re
sources in solving those problems. There is no way the court can 
buy all the resources it needs which involve psychiatrists, psycho
10gists, lawyers, medical doctors, dentists, professional coun
selors, one-to-one volunteers serving as friends, experts in alco
holism, ma.rTiage counselors, etc. fue only way the court can re
ceive these services is by and through the intelligent, intensive 
and individualized use of volunteers. We need both professional 
volunteers and lay volunteers. 

When we bring all this together, we are extremely effective in 
reducing the necessity to process many apprehended felony offender:3 
to prisons. Whenever anyone is diverted from a prison term, we 
greatly increase the possibility that he will make a successful 
adjustment to society and to a better and happier life. (And at 
tremendous savings to the taxpayers.) 
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O:le of the things which became evident in Royal Oak was that many 
hours had to be spent in the proper administration and managerr.ent 
of a volunteer-professional rehabilitative program· ill 1959, one 
man, the judge, spent one fourth of his time or 500 hours a year 
on the total criminal court process in our city. By 1965, about 
500 citizens, nearly all of them volunteers, were giving 50,000 
hours a year to the same process. Of those 50,000 hours, 14,000 
hours were spent in the administration of the program by seven 
retirees who worked full t1me for the court. The cost to the tax
payer for their administrative services was absolutely zero, since 
some of them volunteered their t1me and others were paid by contri
butions from businessmen who believed in the necessity of the proper 
administration and management of the program. 

This chapter began with a fairy tale. If this chapter had been 
written only ten years ago, it would have ended in a fairy tale. 
No one would have believed that it was possible to harness the 
citlzen power of a community to give Intensive, Intelligent and 
Individualized rehabilitative misdemeanant court-services. 

Now, what we are suggesting is not a pretend or make-believe fantasy. 
In the last ten years the nurrber of citizens involved as volunteers 
in courts and corrections has grown fran virtually zero to about 
one-third of.a million volunteers who are involved in same 2,000 
programs in courts, jails, prisons and juvenile institLttions. In 
another three to five years one million of our citizens will be 
involved. Most of these volunteers give their t1me to juvenile 
and adult misdemeanant courts. 

We can work hard, involve the citizens of our community and develop 
rehabilitative court services which will prevent many of our of
fenders from a felony conviction and a prison term. "Band-Aids" 
are effective. 

This is what hundreds of com:rnmities are doing now. This is what 
thousands of our cOl1'l!1ID11ities must do in the future if we are going 
to solve the problem and the challenge of cr1me in a free society. 
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CIVIL DISABILITIES: THE FORGOTTEN PUNISHMENT 


AUTHOR'S UPDATE 

Civil Disabilities: The For otten Punishment was written in 
1971. W1th ew except1ons, 1t st111 accurately describes the 
status of the American law of civil disabilities. 

The most significant recent developments involve efforts to 
alleviate the employment problems of ex-convicts. The states of 
Florida and Washington, for example, have enacted statutes which 
permit the denial of employment and occupational licenses only 
for offenses closely related to the job or license sought. Fla. 
Stat. Ann. § 112.011 (1973) i Ch. 135, § 2 [1973] Laws of Washington 
406. Private efforts, such as that of the American Bar Association 
National Clearinghouse on Offender Employment Restrictions, have 
also been influential in altering public opinion through research 
and publications which have shed light on the ex-convict's 
employment difficulties. A recent law enacted by the Hawaii 
legislature represents the most far-reaching reform to date. This 
provision removes public and licensed employment restrictions based 
solely on a criminal record. It also prohibits discrimination in 
private employment on the basis of an arrest or court record. 
15 Cr. L. Rep. 2548 (Sept. 25, 1974). 

The courts have been much slower than the legislatures in 
removing discrimination based on criminal conviction. Although in 
the past three years there have been a few lower court judicial 
decisions invalidating various state civil disability laws, there 
is clearly no discernible trend in this direction. This is demon
strated by the United States Supreme Court's recent decision in 
Richardson v. Ramirez, 94 S. Ct. 2655 (June 24, 1974), which 
upheld California laws disfranchising persons convicted of certain 
crimes. The Supreme Court's refusal to find that the Constitution 
is violated by what was thought to be the most vulnerable civil 
disability laws indicates that the various provisions described in 
Civil Disabilities: The For~otten Punishment will be a part of the 
American system of criminal Justice for some time. 

October, 1974 
Neil P. Cohen 
Assistant Professor of Law 
University of Tennessee, 
Knoxville, Tennessee 

Dean Hill Rivkin 
Directing Attorney, Appalachian 

Research Defense Fund of 
Kentucky 

Lexington, Kentucky 
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Civil Disabilities: The Forgotten Punishment 

By NEIL P. COHEN AND DEAN HILL RIVKIN* 

THE COl"DITIONS in the Nation's prisons, long 
a dormant area of active social concern, 
have recently come under sharp public cen

sure and penetrating legal scrutiny. As the result 
of this increased interest, correctional officials 
have brought about some progressive reforms 
which have kindled the ancient hope that the 
recidivism rate will decline. Unfortunately, those 
who harbor such beliefs often overlook the super
structure of statutory and regulatory disabilities 
that adversely affect the criminal offender's re
habilitation both during his time in prison and, 
perhaps more crucially, after his release. These 
"civil disabilities," imposed by every state and 
the Federal Government upon many convicted 
offenders, may deprive these persons of such 
privileges as votiilg, holding public office, obtain
ing many jobs and occupational licenses, entering 
judicially enforceable instruments, serving as a 
juror or fiduciary, maintaining family relation
ships, ohtaining insurance and pension benefits, 
and many others. Despite the widespread enact
ment of civil disability laws, until recently there 
had been no comprehensive study of the extent 
and effect of civil disabilities in the United States. 

hi an etfort to examine this virtually virgin 
area of peno-correctional law, the Vanderbilt 
Law Rerieu' published a comprehensive survey 
and evaluation of the civil consequences of a 
criminal conviction. l The results of this study, 
partly summarized below, emphasize the neglect 
and lack of commitment the public, through its 
ejected represen1 dtives, has shown toward the 
rehabilitation of convicted offenders. This over
sight is especially significant today since many 
convicted criminals are young offenders being 
punished for their encounters with drugs, civil 
rights, or the military. This group will join all 
other ex-convicts in being forever shackled with 
the stigma of their conviction until a massive 
restructuring of the colIateral consequences of 

- Mr. Cohen was the special projects and research 
editor of the special iSRue of the randerbilt Law Redew 
(October 1970) on which this article is based. He is at 
present law clerk to Judge William E. Miller of the 
United States Court of Appeals for the Sixth Circuit. 
Mr. Rivkin is research and book review editor of the 
Van1abilt Law Ret'iew. 

criminal conviction i8 undertaken by the courts 
and legislatures. 

Civil disabilities are not the product of Ameri
can jurisprudence. Convicted pen-ons were sad
dled with civil disabilitie~ in both ancient Greece 
ani! Rome. English law, reflecting- a Roman heri 
tage and certain fiscal and philo::lophical consider
ations, imposed cl\'i1 disabilities through "attain
der." The attained criminal generally forfeiting 
his civil and proprietary rights, became "civilly 
dead." American jurisprudence blindly followed 
the English tradition and adopted a hOHt of 
civil disability laws. Thirteen states retain 
various parts of the concept of civil death, includ
ing, in some states, the general loss of civil 
rights. Every other state and the Federal Govern
ment have enacted specifiC disability provisions 
that deprive convicted persons of various rights 
and privileges. 

Every convicted person, however, is not within 
the purview of the civil disability laws. Most such 
statute" are applicahle only when the offender 
has been "convicted" of a crime. This requirpment 
may pose problems when judgment antI sentence 
have not bE'en imposed and when the offender 
appeajR his conviction. Similarly, civil disability 
laws apply only to certain crimes. While perhaps 
most p:ovisions apply to convictions for a 
"felony," others require the offense to be an 
"infamous crime" or a crime "involving moral 
turpitude." The use of such broad classes of 
crimes presents two problems. First, it may be 
difficult to ascertain whether a particular crime 
is within a certain class of crimes, Secondly, the 
class may include more crimeR than are necessary 
for that particular disability. In an effort to 
avoid these problems, some disability provisions 
specify the exact crimes for which the statute is 

I As already staled, the mat.erial for thitl 1l1'tLcle was primariiy 
drawn from the 302-pag~ study published as the O('tobtor ! 970 is-sup 
of the YaM,rbilt [Jaw Review. Entitled "The Coilatt"ral Consequl?'n('I;""i 
of 8 Criminal Con-.-iction/' this exhaustive project lists, ('8te,l(m-IZPs 

anti evaluates the civil disability laws and related judiciol dt'\elopmenb 
in ali 50 Htates, the Federal Govl?l'nment Rnd numerou~ mq(}t>J ~ct~ 
Reader8 interested in 8. more complete treatment of thr subji<~t. in· 
eluding the many details and ex("eptions necessarily omitted from to is 
article, .should ('oneuit the VtJ.nd~r!J'lt !..,tl-W ~'?CVH'W study. COPIf'~ of 
the Vanderbilt 8tudy can be obtained tor $2.30, induding P\)~tH.Ilf', 
by writing the Va.nderbilt Lau' RevinoL', Vanderbilt Srhool of Law, 
Na<;hville. Tenn, 37203. " 

For purposes of this article, the ierms "otfendel"" "convicted u!¥ 
fender," "criminal otfender:~ "c rim i;u:. 1, .. and the like generally refer 
,0 persons who have been eonvicted of a serious ('rime. Terme such 
as "prisoner" and "convict" refer to ofTendeu who are incRrcerated. 
"Ex-convict" refers to otTender:i who ha ....e been relea'S~d {,·urr. a Cf)l'

rectional institution, 
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FEDERAL PROBATION 

applicable. Civil disability laws also present dif
ficulties when the offender was convicted of a 
crime in another state. Although most states do 
not distinguish between in-state and out-of-state 
convictions, a few states apply their civil disa
bility laws only to persons convicted in that state. 
The wisdom behind the latter view is questionable 
since convicted burglars. for example. present the 
same threat to the people 'of a certain state no 
matter where the conviction occurred. 

Loss of United States Citizenship 

Despite the common belief that the deprivation 
of United States citizenship is one of the many 
disabilities resulting from a criminal conviction. 
the convicted criminal probably does not lose his 
national citizenship. Congress has only provided 
for denationalization for conviction of serious 
crimes involving antigovernment behavior. and 
even these narrow provisions are presumably 
unconstitutional in view of several recent Supreme 
Court decisions. Criminal conviction also will 
rarely affect an offender's right to obtain a pass
port. The passport application merely requires an 
applicant to list his conviction for antigovernment 
crimes such as treason, and the passport office 
makes no independent check of an applicant's 
criminal record. 

Loss of Right To Vote and Hold Public Office 

In most states, citizens convicted of serious 
crimes are technically disfranchised in state and 
federal elections both during and after confine
ment in prison. Even where a prisoner is not 
legally disfranchiRed he may still be unable to 
vote because of his inaccessibility to voting ma
chinery, including the absentee ballot. Although 
the provisions denying convicted citizens the priv
ilege of voting have generally withstood constitu
tional attack, recent cases. elevating the right 
to vote to a preferred right in our system of 
government, subject this disability to serious con
stitutional doubt. Irrespective of the constitutional 
challenges, the disfranchise provisions, often dis
qualifying harmless ex-offenders, are subject to 
criticism for their part in preventing the convic
ted offender from assuming his role as a responsi
ble citizen with a stake in the society in which 
he lives. 

Criminal conviction may also disqualify a citi
zen from holding public office. Although the 
United States Constitution does not disqualify 
a convicted person from holding federal office, 

numerous federal statutes exclude penons con
victed of certain crimes from holding s lch posi
tions. It is questionable. however, if many of these 
federal statutes will withstand judicial scrutiny 
since Congress may not be able to supplement 
the qualificalions contained. in the Constitution. 

As a general rule, a person with a criminal 
record stands a better chance of qualifying for 
a federal office than for a state or local office. 
In most states citizens convicted of serious crimes 
are directly or indirectly ineligible to hold all 
or most state offices. Often these provisions re
quire automatic forfeiture of offices held at the 
time of conviction, although a few states require 
that the convicted incumbent be impeached before 
his office must be vacated. 

The provisions making convicted citizens in
eligible for public office are designed to protect 
the pUblic rather than to punish the criminal. Conk 
sidering the overly inclusive application of these 
statutes, however, the same end could be accom
plished by more specific statutes that impose this 
disability only when the conviction wa.'~ for a 
crime indicating that the offender would threaten 
the public if permitted to run for a publlc office. 
Such provisions would provide the public with 
the protection it needs while allowing most re
leased offenders to participate in the civic ,~ulture. 
It is also arguable that the United States should 
adopt the Swedish system of permitting informed 
voters to elect the candidate of their choice, irk 
respective of his criminal record. 

Loss of Employment Opportunities 

It is no longer disputed that an important fac
tor in the convicted offender's tendency to (~ommit 
post release crimes is his difficulty in findin;.s legit
imate employment commensurate with his ability 
and financial needs. Much of this discrim:nation 
is the result of prejudices of private employers 
who may even refuse to hire an individual because 
of arrests not leading to conviction. The private 
employer may also refuse to hire an ex-(onvict 
for a position requiring a fidelity bond because 
many fidelity insurance companies refuse t,) bond 
ex-off enders. 

The ex-convict faces an even greater tarrier 
in retaining or obtaining employment req lliring 
an occupational license than he does unlkensed 
employment. The rapidly increasing numher of 
occupations requiring such licenses aggr,wates 
this problem. Today, for example, occupational 
licenses are required for everything from b:.rbers 
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to minnow dealers." Laws of the Federal Govern
ment, every state, and countless municipalities ex
clude the offender convicted of a serious crime 
from holding many of th.ese licenses. While many 
of the provisions directly disqualify persons con
victed of certain general or specific crimes, other 
provisions may indirectly disqualify ex-convicts 
by requiring that the applicant possess "good 
moral character" or practice "professional" con
duct, standards subject to potential abuse against 
ex-convicts. 

Governments, despite their attempts to reha
bilitate convicted persons, also often refuse to 
hire ex-convicts. Both federal and state statutes 
prohibit persons convicted of certain crimes from 
holding various routine governmental positions. 
Sometimes the provisions do not require criminal 
conviction-an applicant's "immoral conduct" 
is a sufficient ground to deny him employment. 
Of course, a criminal conviction may constitute 
immoral conduct. 

These provisions, barring many ex-offenders 
from private, licensed, and public employment, 
desperately need re-examination. For example, 
a law that permits a city to refuse to hire an 
ex-convict as a tree trimmer because of his crim
inal conviction does nothing but detract from 
efforts to rehabilitate convicted offenders.s It 
certainly does not protect the public from any 
significant threat. Public employers must begin 
to set an example for private employers by hiring 
and training ex-convicts. In addition, private 
employers should be encouraged to employ ex
offenders through such federally sponsored pro
grams as fidelity bonding and tax-incentives, and 
licensing standards must be made more realistic 
and specific. If anything, in many cases the public 
is overprotected and actually harmed by unnec
essary or excessively restrictive licensing pro
visions that do not require a determination of the 
suitability of this individual for this license. 

Loss of Judicial Rights 

Frequently, the American judicial system con
victs the criminal then reminds him of the 
conviction whenever he voluntarily or involun
tarily becomes a participant in that system. In 
a few states, for example, the prisoner cannot 
bring a suit in his own name. Even where he can 
maintain a suit in his own name, often he must sue 

H 

, /:.g .• Okla. Stat. Ann., tit. 29, ~ 822 (SUPI" 1970.71), 
19;O~:"nciO v. RoaBmill"r, Civil No. C-U93 (D. Colo.• January 13 • 

• Ark. Stat. Ann. § 27-833 (1962). 
.. E.g .• Pa. Stat. Ann., tit. 17. 1262(0), 1279(0), ... 1333 (1962). 
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through a personal representative who is ap
pointed to protect the prisoner's interests. 

Although prisoners in some states lose their 
capacity to sue during imprisonment, in all states 
suits can be maintained against prisoners. In 
most states, however, the prisoner is not permit
ted to appear personally to defend himself. Many 
states authorize the appointment of a trustee to 
manage the affairs of prisoners. In these states 
the trustee can sue in the prisoner's behalf. 
Taking a surprisingly modern approach to this 
problem, Arkansas provides by statute that judg
ment cannot be rendered against a l'risoner until 
a defense has been entered for him by a retained 
or appointed representative. ~ 

In some states, criminal conviction may sub
stantially impair the offender's right to execute 
and enforce valid legal instruments, including 
wills. For example, a few states, adhering to a 
strict view of the ancient civil death concept, 
deny the convict the right to enter all or certain 
contracts, or prohibit him from enforcing the 
contracts he makes. These statutes do nothing 
but frustrate the inmate's successful rehabiIita

. tion as is illustrated by the fact that in some of 
these states it is questionable if a convict could 
enter a legally enforceable contract for a cor
respondence course to improve his education. 

Just as criminal conviction does not usually 
impair the offender's right to contract, it also 
rarely makes. him incompetent to serve as a wit
ness in a judicial proceeding. If his conviction is 
for perjury or a related offense, however, in a few 
states he is a"+omatically precluded from testify
ing. Even whtn the convict can testify in court, 
his conviction is usually admissible to impeach 
his credibility. Perhaps it would be best to limit 
the use of a criminal conviction for impeachment 
purposes to crimes involving a falsehood or 
breach of trust. 

Although many criminal convictions are the 
result of a jury verdict, in most states an offender 
convicted of a serious crime is not permitted to 
serve as a juror. A few states even disqualify 
persons under indictment for certain crimes. The 
statutes often follow no logical pattern. In Penn
sylvania, for example, some counties disqualify 
from jury service persons convicted of a "felony," 
while other counties bar persons convicted of a 
crime involving "moral turpitude."" The courts 
disagree whether a new trial is required when 
a jury contains 'an ex-offender who should have 
been disqualified from jury service . 



FEDERAL PROBATION 

Just as the criminal offender may have diffi
culty serving as a juror, he may also be disquali
fied from serving as a court-appointed fiduciary, 
.'mch as an executor, administrator, trustee, testa· 
mentary guardian, or guardian ad litem. Unlike 
the juror qualification statutes, the former of· 
fender under this disability is u~mally disqualified 
because of the judge's wide discretion in making 
or approving the appointment. It iR submitted 
that too many judicial officials automatically ex
clude ex-convicts from these positions of trust, 
irrespective of the circumstanceR and evi
dence of rehabilitation. 

L08S of Domestic Rights 

Perhaps nothing is as detrimental to the re
habilitative efforts of correctional personnel as 
the disintegration of the prisoner's family. Un
fortunately, present laws and practices discourage 
convicted offenders from obtaining or retaining 
strong family ties. Some state statutes even at
teIl1pt to prevent certain offenders from beginning 
families. For example, a few states, evidently 
aRsuming that criminal tendencies are congenital, 
prohibit the marriage of habitual criminals. fl 

Moreover, the laws of at least nine states auth
orize the sterilization of specified offenders. 

Similarly, mOilt states make criminal conviction 
or imprisonment a ground for divorce. An offend
er's conviction may also cost him his children. 
Even if his parental responsibilities are not lost 
as part of a divorce decree, a parent's incarcera
tion may bring him within the purview of state 
Rtatutes authorizing the termination of parental 
rights if a child is found neglected or dependent. 
In some states a parent's criminal conviction may 
also permit the adoption of hiR children witho;t 
hi!! consent. 

Although it is submitted that incompatible 
families should not be forced to stay together, it 
must be recognized that the state has an in
terest in promoting the family ties of convicted 
offenders. The laws' should focus on methods of 
encouraging, not discouraging, these ties. A start 
in this direction can be achieved through vari
ationR of work release and family visit programs 
where priRoners and their families are permitted 
to live together under appropriate conditions. In
creased URe of family counseling would also help. 
These efforts will be only of limited success, how
ever, until the existing statutory scheme. is 

• N.D. Cent. Cod .. I 14-03-07 ISupp. 1969); Va. Code Ann. I 20-46 
(SuPP. 1~70): W••h. Rev. Corle Ann. J 26.04.030 (l1l6!). 

altered to reflect the important and Mglected 
policy of preserving the prisoner's family rela
tionship . 

/,oss of Property Rights 

Criminal conviction may cost the offender his 
property as well as his family. Modern statutes 
that affect the offender's property rights had their 
origin in the common law concept of attainder 
which resulted in the forfeiture of the convict's 
land and chattels. Paralleling restrictions on at
tainder in the United States Constitution, a large 
majority of the.-states have substantially abolished 
the feudal doctrine. Consequently, in the United 
States, property divestment upon criminal con
viction is a limited and almost nonexistent prac
tice. At least three states, however, have enacted 
express divestment statutes which restrict the 
life convict's retention or inheritance of property. 
Theoretically, these statutes are designed to pro
tect the life convict's creditors or spouse. 

The convicted person's capacity to acquire 
property by inheritance is governed entirely by 
state statutes of descent and distribution. As a 
general rule, the convicted offender retains the 
right to inherit from anyone. The major exception 
to this rule is contained in "slayer's statutes" 
which preclude an offender from inheriting from 
the person he is convicted vf feloniously killing. 
In addition to the rule that the killer cannot in
herit from his victim, some jurisdictions do not 
permit a spouse guilty of abandonment or non
support to inherit from the innocent spouse. Of 
course a prisoner may suffer from a technical 
reading of this type of statute. 

Many convicts lose their home, land, and other 
property since they are unable to supervise· their 
business interests while in prison. As a result of 
this financial loss, they are subject to severe re
habilitative set\;lack. They may suffer the pHycho
logical frustrations that result from the:r in
ability to control what is rightfully thein and 
therefore lose some incentive to return to the 
outside world. One method of circumventing- this 
restriction Of! a convict's economic activity and 
alleviating the resulting hardship on the prisoner 
and his family is through the appointment of a 
representative to act for him. Eighteen Htates 
have specific statutory provisions for the manage
ment of the inmate's estate by the appointment 
of a guardian, trustee, or committee. Many of 
these laws, however, provide only a limited" de
gree of protection since they apply only to spec
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Hled classes of convicts and to relatively few 
situations. 

Loss of Insurance, Pensions, Workman's 

Compensation Benefits 


A criminal conviction, imprisonment, or in
volvement in criminal activity can have a sub
stantial impact upon the ability of an offender 
to obtain, enforce, or benefit from a life insurance 
policy. Most major life insurance companies re
fuse to insure a convict because the company is 
uncertain about his future prospects for reha
bilitation. After the inmate's release from prison, 
however, few companies will automatically deny 
him life insurance merely because of his con
viction. Most companies make the decision 
whether to issue life insurance to ex-eonvicts after 
considering such factors as the gravity, prox
imity, and amount of violence involved in the 
offense, the likelihood of return to crime, the 
demonstrated degree of rehabilitation, and the 
number of convictions. 

A more restrictive policy prevails when the 
ex-eonvict attempts to procure automobile in
surance. Automobile insurance underwriters often 
deny policies to applicants with criminal rec
ords because of the contention that the existence 
of an insured's criminal record prejudicially 
affects the insurer's chance of defending a claim 
against its insured. It is noteworthy, however, 
that insurers have not been able to supply the 
states with the underwriting statistics necessary 
to support this assumption. The convicted offender 
who is denied regular automobile insurance 
may have to resort to other means of obtaining 
coverage. For example, "high risk" insurance 
and the assigned risk plan available in most states 
provide the necessary coverage at significantly 
higher rates. 

Criminal conviction may affect an offender's 
pension just as it affects his insurance. Many 
offenders who fulfill the statutory requirements 
of age and years of service for public pension 
benefits may nevertheles~ be precluded from 
participating in a pension fund. The Federal 
Government and at least 18 states directly dis
qualify some government employees convicted 
of various offenses from participating in annuity, 
pension, or retirement programs. The F~deral 
Government has extended this principle to re
cipients of Social Security. In the absence of a 

• Fromm v. Board of Dfreeton of Poli... and FI....men·. Retl",_nt 
S,..te.... 81 N.J. Super. 138, Hl6 A.2d 82 (App. Dlv. IH3). 

direct disqualification provision, a criminal con
viction may still deprive the offender of pension 
benefits on the basis of general formulas requir
ing honorable and faithful service as a precon
dition to the receipt of pension benefits. As in 
the employment situation described above, the 
unconfined discretion vested by these general 
standards often leads to harsh results. In a recent 
case, for example, a police officer forfeited his 
disability pension benefits when he was convicted 
of a misdemeanor that he had committed during 
his employment? As a result of this minor con
viction, for which he was fined only $lOO, the 
pension board permanently discontinued his 
disability payments of over $346 per month. 

A worker's receipt of workman's compensation 
benefits may also be adversely affected by his 
criminal conviction. At the present time only two 
states use the recipient's criminal conviction as 
grounds for terminating his workman's compen
sation benefits for preconviction injuries. How
ever, the offender is not as fortunate when he 
sustains an injury while working in prison, even 
though he was required to perform the task which 
caused his injury. Although federal prisoners are 
usually compensated for their inprison injuries, 
a majority of the states do not provide for such 
compensation. By so immunizing themselves from 
liability, these states encourage unsafe working 
conditions and poor treatment of prisoners by 
supervisory guards. Since many prison industries 
perform valuable work for the states, the denial 
of benefits to convict-employees may be likened 
to a form of indentured servitude. 

Re.toration of Civil RightB and Privileges 

Although most states provide procedures for 
terminating some or all civil disabilities some 
time after the offender's conviction, it is sub
mitted that the existence of meaningful relief 
from the collateral consequences of a criminal 
conviction is more illusory than real. Yet, the 
necessity of a ceremony terminating the stigma 
and disabilities conferred b;' a criminal convic
tion is recognized as an important rehabilitative 
mechanism markedly absent from the present 
process. One method presently available in many 
states for the restoration of rights is a pardon 
by the governor. This act of executive grace, how
ever, is a vacuous and unrealistic dternative for 
all but the few ex-offenders having b;a necessary 
political connections. Even if an ex-con vict is able 
to secure a pardon, many courts rl'.le that the 
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acceptance of a pardon constitutes an implied 
confession of guilt that does not obliterate the 
conviction. Thus, the presumably fortunate ~x

convict receiving an executive pardon may still 
be disqualified from occupational and professional 
licenses that, by statute, can be issued only to 
persons without criminal records. 

Realizing the weaknesses of the pardon pro
cedure, at least 13 states have adopted automatic 
restoration procedures. Enacted to facilitate the 
restoration of an offender's civil rights and to 
make the administration of restoration more 
efficient and economical, these procedures restore 
the offender's civil rights automatically upon 
fulfillment of certain conditions, such as comple
tion of the prison sentence, probation, or parole. 
Unfortunately, since automatic restoration is 
usually construed by courts as tantamount to a 
pardon, the procedure generally does not restore 
the ex-convict's eligibility to receive an occupa
tional or professional license, despite the evidence 
of rehabilitation. 

The most enlightened and penologically pro
gressive method of restoration now in exsistence 
is contained in expunction or annulment proce
dures adopted by about a quarter of the states. 
Both kinds of statutes are designed to restore 
forfeited rights and uplift the offender's status 
by exonerating him from the fact of his conviction 
and concealing the conviction from the public 
view. Although subject to restrictive interpre
tation in the licensing and occupational areas, 
these procedures are presently the most effective 
in allowing ex-convicts to escape their past record. 

Restorative relief in states without automatic 
restoration, expunction, or annulment procedures 
is governed by miscellaneous provisions in which 
an administrative board, the judiciary, or the 
legislature is vested with the power to restore 
civil rights. In an attempt to unify these myriad 
procedures. several model restoration acts have 
been proposed, each reflecting the belief that the 
extant procedures are too cumbersome, costly, 
or unrealistic. 

Constitutionality of' Civil Disabilities 

The recent extension of constitutional guaran
tees to students, welfare recipients, and prisoners 
lends encouragement to the possibility that the 
judiciary will more fully recognize the consti
tutional infirmities that infect most civil disa

, Stephana v. Yeomans. Civ. No. 1005·70 (D. N.J. Oct. 30. 1970). 
• 316 F. Sup!'. 1246 (S.D.N.Y. 1970). 

bility statutes. Susceptible to broadside constitu
tional challenges, civil disability laws have 
recently been invalidated in two important cases. 
Both cases are noteworthy for their utilzation 
of the equal protection clause of the 14th amend
ment to strike down civil disability laws. fn one 
case a federal court overturned the New Jersey 
voting disability statute, which estabilished arbi
trary classifications of disabling crimes.s After 
reviewing the erratic and haphazard hist()ry of 
the statute, the court observed that "it is hard to 
understand why Bill Sikes should be ineligible 
for the franchise and Fagan eligible." The court 
was referring to the New Jersey statute's sense
less class'ification which disfranchised persons 
convicted of blasphemy, polygamy, or larceny 
over $6, but did not disfranchise those con \ricted 
of fraud, tax fraud, bribery, embezzlement, at 
tempted murder, kidnapping, bomb-carrying, or, 
like Fagan in the court's reference to Oliver 
Twist, receiving stolen property. It is relevant 
to note that many of the Nation's civil disability 
statutes are as inartfully drawn and equally sub
ject to constitutional attack. 

The second important disability case i!< Mu
hammad Ali v. Division of State Athletic Com
mission,!' in which a federal court enjoined the 
New York State Athletic Commission from deny
ing a former heavyweight champion renewal of 
a license to box because of his conviction. still 
under appeal, for refusal to be inducted into the 
armed forces. The court relied on the plaintiff's 
extensive iuvestigation which revealed that the 
Commission had customarily granted licen1'es to 
other offenders, many of whom had been con
victed of rape, arson, burglary, and other crimes 
involving moral turpitude. Armed with this d~
cision as a precedent, future lawsuits in behalf 
of ex-convicbl based on investigations of licens
ing 011 occupation commissions' files may expose 
the arbitrary and capricious policies employed 
by these commissions in refusing ex-cor:victs 
legitimate work opportunities. 

Fruitful constitutional challenge may ali'o be 
predicated on the due process and cruel and unsual 
punishment provisions in the constitution By 
raising the standards of fairness, rationality, and 
proportionality of punishment embodied int:hese 
guarantees, law suits may markedly limit both 
mandatory and discretionary disabilities. I1 has 
been argued persuasively, for example, that bar
ring entrance to the legal profession for a :Irug 
or selective service conviction is an u.ncomtitu
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tional denial of due process because the offense 
was neither rationally nor directly connected to 
the functions of the occupation. Extending this 
principle of rational and direct connection to 
ex-convict applicants for all public jobs and 
licenses could prevent many of the injustices 
perpetrated against ex-convicts in the job market. 

C;l'il IJiMlbiliiies and Modern Corrections 

Although, as previously noted, the law does not 
technically exact the price of citizenship far the 
commission of a crime, relating this seemingly 
happy fact to offenders is a difficult and almost 
embarfl(~sing task when the long li."t of for
feited rights and privileges are recounted in the 
game br.eath. An inmate's typical response is: 
"What good is it for me to be a good citizen 
when society will not treat me like one 7" This 
valid yet r;erplt'xing question epitomizes the 
negative impact the forfeiture of rights and 
privileges has on the rehabilitation of the 
offender. By implicitly sanctioning community 
attitudes of mistrust toward all offenders, whethe"r 
Jaw-abiding or not, civil disabilities are at war 
with the basic concepts of rehabilitation theory. 

Although the imposition of civil disabilities is 
felt less by the inmate than the releasee, the 
convict's knowledge of the loss of certain rights 
may deprive him of the incentive to start his life 
anew. A recent survey found that convicts were 
overwhelmingly aware of the effect their convic
tion would have on future job opportunities. 

The debilitating influence of civil disabilities 
on the offender i.!! vastly magnified upon his re
lease. Civil disabilities discourage the ex-convict 
from participating in normal community life by 
restricting him from activities routinely per
formed by other members of the community. By 
thus denying the offender access to the norms of 
community living, civil disabilities retard his full 
socialization into the law-abiding community and 
produce attl'tudes of rejection and estrangement 
from the very institutions that foster develop
ment of lawful conduct. It has been demom,trated, 
for example, that disfranchisement of minority 
groups often increases their feelings of aliena
tion and frustration. Similarly, depriving ex
convicts of the symbolic power of the vote may 
decrease their desire to participate in a society 

that gives them no voiee in changing oppressive 
and archaic: policies that affect their lives, 

Civil disabilities alt!{) operate as a causative 
factor in the ~ocial degradation of the ex-convict 
by promoting what one writer has termed the 
"management of status" in the community. H) 

According to this theory, community attitudes 
prevent convicted offenders from attaining the 
same station in life as those persons without 
a criminal record, everything else being equal. 
Civil disabilities visibly mark the offender as 
automatically unworthy and unfit for the per
formance of certain functions. This badge helps 
to shape society's concept of th", lawbreaker and 
demonstrates to the offender that he is not free 
to pursue an ordin..ry life. until thi:l machinery 
of status management is dismantled, the imposi
tion of civil disabilities will remain an arbitrary 
societal control over the status of convicted 
persons. 

ReCOllUltendatiQIfU alld Conclusions 

Substantial l"€form of the disability schemes 
in all states and the Federal Government is im
perative before full rehabilitation of criminal 
offenders can be achieved. In addition to the need 
for uniformity among jurisdictions, remedial 
action of a threefold nature is required. First, 
the entire scheme of civil disabilities must be 
re-examined and restrictions that are not neces
sary to protect the public must be eliminated. 
Secondly, existing provisions that call for the 
blanket application of disabilities must be re
placed by procedures whereby a convicted person 
will lose only those rights and privileges that are 
related to the criminal offense to the extent that 
the offender's exercise of a function would pose 
a direct, substantial threat to society. Thirdly, 
imaginative measures .1lre needed to ensure that 
the disabilities imposed are removed as soon as 
the convict's rehabilitative progress indicates this 
action is warranted. 

It is recognized that neither the adoption of 
these recommendations nor the total elimination 
of civil disabilitie" will free society from crime 
and recidivism. But it may help. The crime rate 
will remain unacceptably high until ex-convicts 
re-establish themselves as productive members 
of a nonretributive community. To the extent 
that civil disabilities impede this progress, they 
must be reassessed and revamped to conform to 
modern theories and methods. 

G-9 






Disclosure of the Presentence 

Investigation Report 


By WILLIAM G. ZASTROW 

Chief Probation Officer, United States District Court, Milwaukee 

FOR THE PAST 20 years there has been consider. 
able debate over the issue of disclosure of 
the presentence investigation report to the 

defendant and his attorney. A majority of the 
judiciary and their probation staffs have argued 
strongly against disclosure or even partial dis· 
closure of the report. 

The issue of disclosure has been the subject of 
recommendations from the Advisory Committee 
on the Federal Rules of Criminal Procedure in 
1944, 1962,1964, 196~ and 1970. 

The present Rule 32 (c) (2) authorizes the 
court to release presentence information. 

The court before imposing sentence may disclose 
to the defendant or his counsel all or part of the material 
contained in the report of the presentence investigation 
and afford an opportunity to the defendant or his 
counsel to comment thereon. Any material disclosed to 
the defendant Or his counsel shall also be disclosed to 
~::: :: :::r::.c~" !c:- th? ~~",'e:r!lme!lt. 1 

The preliminary draft of proposed amendments 
(January 1970) to the Federal Rules of Criminal 
Procedure for United States District Courts en
larges the rule of disclosure. (Rule 32.2 (c) (1).) 

Before imposing sentence, the court shall permit the 
defendant and his counsel, if he is so represented, to 
read the report of the presentence investigation unless 
in the opinion of the court the report contains infor
mation which if disclosed would be harmful to the 
defendant or other persons, and the court shall afford 
the defendant or his counsel an opportunity to comment 
thereon. 

The proposed amendments also provide a safe
guard for handling such information the court 
believes may be harmful to the defendant or 
others. (Rule 32.2 (c) (2).) 

If the court is of the view that there is information 
in the presentence report, disclosure of which would 
be harmful to the defendant or other persons, the court 
in lipu of making the report or part thereof available 
sha!1 ~t"te orally or in WrIting a summary of the back
ground information contained therein to he reli .. d on in 
determining sentence, and shall ~ive the defendant or 
hiS cGunsei an opportunity to comment thereon. The 
statement may be made to the parties in camera. 

The report of studie~ and recommendntions 
made by the Bureau of Prisons and the Youth 
Corrections Division of the U. S. Board of Parole 

1 Rule 32 (e) (21, Federa) Rules or Criminal Pro."dur... 

pursuant to 18 U.S.C. 4208(b), 5010(e), or 5034 
would be considered a presentence investigation 
within the meaning of the rule. 

In recent years three organizations have recom
mended that the presentence report be disclosed to 
the defense-the American Bar Association in its 
Standards Relating to Sentencing Alternatives 
and Procedures, the American Law Institute in 
its Model Penal Code, and the National Council 
on Crime and Delinquency in its Model Sentenc
ing Act. 

From my contacts with federal and state proba
tion officers, it is obvious that the practice of dis
closing the presentence report varies greatly from 
district to district' and from state to state. In some 
fe4eral districts the presentence is completely 
confidential. In other districts, one of the judges 
may reveal the presentence report while his fellow 
judges in the same riistrid maintain that it i~ a. 
confidential document. 

In some districts a copy of the statement of 
the offense, the defendant's version of the offense, 
and the prior record are routinely made available 
to the defendant and his attorney. Some courts 
direct that the full presentence be reviewed by the 
defendant and his attorney. 

Some judges will argue that due to their exten
sive law training and years on the bench presiding 
at trials, they are able to carefully evaluate in
formation in the presentence report and separate 
fact from hearsay. Unless the report is carefully 
written and hearsay is so labeled, it may be diffi
cult to perform the necessary winnowing. 

Arguments Against Disclosure 
A number of arguments have been advanced 

against the release of the presel:.tence report to 
the defendant and his attorney. Some of them are 
the following: 

1. Confidential sources will "dry up." This 
would deprive the court of information both use
ful and necessary in the sentenciJlg process. 

2. Th~ sentencing process would be delayed, 
sentence hl;arings would be protraded, the proba
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tion officer would be required to testify at such 
hearings and reveal his sources of information. 

3. Revealing information to the defendant 
would damage the working relationship between 
the defendant and the probation officer and might, 
in certain instances, hurt him emotionally. 

4. Informants might be subject to retribution 
at the hands of the defendant or the disclosed 
information might prove embarrassing to both 
the defendant and the informant. 

5. Disclosure would result in fewer probation 
grants. 

Arguments for Disclosure 

Proponents for disclosure base their arguments 
on fairness to the defendant. 

. Although due process probably does not require 
dIsclosure of the presentence report (\VilJiams vs. 
9klahoma, 358 U.S. 576), if the fact basis of the report 
IS Incorrect. re-sentencing may be required by the Fifth 
Amendment (Townsend vs. Burke, 334 U.S. 736 and 
Baker vs. U.S., 388 Fed. 2nd 931). If disclosure is not 
l?e~nlltted, such inaccuracies are uncovered only if a 
J~dge has articulated his reasons for imposing a par
tIcular sentence.2 

Following are some of the arguments for dis
closure: 

1. Proponents for revealing the presentence 
report maintain that di~r)(\"lJre hE'lps the defen
dant hdter understand the reason for the court's 
disposition of his case and may well be the first 
step in his rehabilitation. 

2. At the trial level, the defendant and his 
attorney have available to them the evidence 
which will be presented and cO:1sequently an over
view of the entire trial process. But nondisclosure 
of the presentence report excludes the defendant 
from the sentencing process. 

3. The defendant is given an opportunity to 
refute damaging information which may be based 
solely on hears2..Y. Or he may clarify statements 
that are inaccurate or are exaggerated. On this 
point Justice William O. Douglas has made a 
succinct statement in support of disclosure of the 
prt!,sentence report. 

The imposition of sentenc(' is of critical importance 
to a man ('onvicted of crime. Trial judges need pres€n
te!?cE- reports so they m.ay have at their disposal the 
fulll.'st pos~lble lnfOrmatlOn.. . But while the formal 
rules of evidence do not apply to re~trict the factors 
whid! the sentencing jUd"f" mav consid('l' fairness 
would, in my opinion, req;;ire thilt the d('f~ndant be 
advised of the facts-perhaps very damaging to him-{)~ 
which the judge intends to re:y. The prrsentence report 
may be. rnaccurate, a flaw wh1('h may be of constitutional 
dmll'tlSlOn.... It mny exnggcrate the gravity of the 
defendant's prior offenses. The investigator may have 

t GCoTf!ctoU'n Law J()tlTnal. Vol. SR. No.3. Ff'bruary 197{}, 
.:. Opmwn of Mr. Ju~ti5'e Dougias. 39 F,R.D. 27G, 278 (1966). 

<11!;'l!H~ntlOl{ frOltl promUigatlvn of changes in F.H.,Crim.P. ::.~(c) (2), 

mad!' an ,incomplete inv!'stigation.... ThE re may be 
count!'rvallmg factors not disclosi·d by thE probation 
report. I n many a [(':IS we can rely on the sound ex
erCIse of discretion by the trial judge; but how can 
a Judge know whether or not the present{ nee report 
calls for a reply by the d{'fcndant? Its faul.s may not 
appear on the face of the document.... Whatever 
should be the rule fo~ the !ederal courts, it ought not 
to be one whIch permlts a Judge to impose ~entence on 
the basis of which the defendant mav be unav'are and to 
which he has not been afforded an (pportunity 
to reply.S 

Practice of Disclosure in the Eastf!rn 

District of Wisconsin 


In the Eastern District of Wisconsin the pre
sentence report has been routinely availai)le to the 
defense counsel for approximately 5 yea'·s. Need
less to say. when we commenced disclosure of the 
presentence report on direction of the court, we 
approached our ta.'lk of report writing with some 
misgivings. \Ve consequently developt~d some 
"mechanics" which we believed would bl! helpful 
in the preparation of our reports. Th{;se "me
chanics" have led to a more thorough, accurate, 
and objective report. 

In our district, immediately after the df!fendant 
has entered a plea of guilty or has been found 
guilty, he is directed to contact our office, ac
companied by his attorney. In the presenl~e of hil'< 
attorney, the defendant is informed of the purpose 
of the presentence investigation, the areas covered 
by the report, and the material which WE' believe 
is essential. He is also told that the preaentence 
report will be available to his attorney for review 
and comment. 

In the course of the investigation attorneys have 
volunteered to secure medical and psychiatric 
data or other documented information which they 
believe will be helpful in the preparation of our 
report. The defendant, in the presence of his at
torney, is asked to sign releases for conHdential 
information such as school records, medical his
tory, and employment. 

Family members interviewed are inforrred that 
information they present to us will be available to 
the defense attorney. 

Where we obtain information which is contrary 
to that furnished by the defendant, he is r~-inter
viewed. If the defendant maintains that hit initial 
statement is correct, both versions are placed in 
the presenten.:e report. 

Arrest records are reviewed with him tc deter
mine whether he attests to their accuracy. If any 
arrest is challenged, the arresting agency is con
tacted to determine whether there is an error. 
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Arrests which did not result in a conviction are 
eliminated from the presentence report. 

When the report is completed, the defense 
attorney is invited to our office at his convenience 
to read the report, take such notes as he desires, 
and to discuss the report with the probation of
ficer who conducted the investigation or, if he is 
not present, with the chief probation officer. He is 
also invited to challenge such portions of the re
port he believes may be inaccurate. In 5 years, 
only three minor challenges have resulted which 
the court quickly resolved at the time of sentence. 

It is the opinion of the staff that through dis
closure of the presentence report, we have re
ceived considerably more help from the defense at
torney in the presentence investigation and that 
the defendant has a better understanding of the 
disposition ultimately arrived at by the court. 

After reviewing the presentence report, the de
fense attorney often is aware of certain facets of 
his client's life about which he had no previous 
knowledge. In some instances the attorney has 
assisted his client in setting up a probation plan 
and at the time of sentencing has made a recom
mendation to the court based on this plan. 

Wnere the defense attorney is aware that there 
is a probability of commitment, he often reviews 
with the probation officer the type of dispositions 
available to the court and in his statement of 
mitigation often has proposed a disposition which 
he believ.::s best meets the needs of his client. 

In the Eastern District of Wisconsin the court 
has asked for a siJecific recommendation in each 
case. We have eliminated from the presentence 
report our recommendation to the court. The 

reason for this is obviou~. Should we recommend 
a commitment and the court disagrees and places 
the defendant on probation, our relationship with 
the client at best would be off to a poor start. 

The, argument that revealing the presentence 
investigation would probably lead to less proba
tion grants has not been proved. During calendar 
year 1970, dispositions in our district resulted in 
approximately 70 percent probation grants com
pared to 30 percent commitments. 

In Conclusion 

Release of the presentence report to the defense 
attorney has not resulted in the problems we at 
first anticipated. 

Sources of information have not dried up. 
In many instances we have observed a more 

helpful and cooperative attitude on the part of 
the defendant and his counsel. 

There is less "sparring" between the client and 
officer at the outset of probation. The probationer 
is aware that we have knowledge of many of the 
facets of his life--his problems, his strengths, his 
\veaknesses, his potential. 

The probation officer becomes a better and more 
objectiv.:: inVestigator, ca~'cfully screening fact 
from hearsay. 

Presentence summaries are less judgmental 
and more analyticaL 

The presentence investigation is a basic work
ing document in the judicial and correctional 
process. Fairness to the defendant should require 
its release to the defendant and his defentle attor
ney. 

Fundamental fairness to the defendant requires that the substance of 
all derogatory information which adversely affects his interests and which 
has not otherwise been disclosed in open court should be called to the 
attention of the defendant, his attorney. and others who are acting on 
his behalf.-AMERICAN BAR ASSOCIATION Standards Relating to Sentencing 
Alternatives and Procedure8. 
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The Diversion of Offenders 

By ROBERT M, CARTER. D.CRIM. 

Director, Center for the Administration of Justice, 

University of Southern Califorhia, Los Angeles 


DIVERSION IS Increasingly being suggested as 
a viable alternative to traditional process
ing of offenders through the criminal justice 

system. This article is in two parts. The first seg
ment attributes the current emphasis on diversion 
to three factors: (1) increasing recognition of 
deficiencies in the nonsystem of justice, (2) re
discovery of the ancient truth that the community 
itself significantly impacts upon behavior, and 
(3) growing demands of the citizenry to be active 
participants in the affairs of government. The 
second section identifies major unresolved prob
lem areas in the diversion process, such as the 
absence of guidelines for diversion, fiscal com
plexities, political Hnd social issues, inadequate 
and uneven community resources, lack of assess
ment or evaluation of diversion programs, and 
;he need for redefining traditional roles. 

l. Origins of Diversion 
Although there is considerable discussion and 

writing by academicians, administrators, and re
searchers about the system of criminal and/or 
juvenile justice, the United States does not have 
a single system of justice. Each level of govern
ment, indeed each jurisdiction, has its own unique 
system. These many "systems"-all established 
to enforce the standards of conduct believed nec
essary for the protection of individuals and the 
preservation of the community-are a collectivity 
of some 40 thousand law enforcement agencies 
and a multiplicity of courts, prosecution and de
fense agencies, probation and parole departments, 
correctional institutions and related community
based organizations. It is clear that our approach 
to criminal and juvenile justice sacrifices much 
in the way of efficiency and effectiveness in order 
to preserve local autonomy and to protect the 
individual. 

The many systems of justice in existence in 
the United States in the early 1970's are not the 
same as those which emerged following the Amer
ican Revolution. Indeed this 200-year evolution 
has not been uniform or consistent; some of the 
innovations and changes in our systems have 

been generated by judicial decisions and legis
lative decrees; others have evolved more by 
chance than by design. Trial by jury and the 
principle of bail, for example, are relatively old 
and date back to our European heritage in 
general and the English Common Law in particu
lar. Probation and parole began in the 19th 
century and the juvenile court is a 20th century 
innovation. 

Coupled with the numerous criminal and juve
nile justice arrangements in the United States 
and their uneven development is the separation of 
functions within the systems. There are similar 
components in all systems ranging from apprehen
sion through prosecution and adjudication to cor
rection. Although in fact interwoven and interde
pendent one with the other, these components 
typicaIly function independently and autono
mously. This separateness of functions, which on 
one hand prevents the poss~bility of a "police 
state," on the other leads to some extraordinary 
complex problems. Not the least of these is that 
the systems of justice are not integrated, coordi
nated, and effective entities, but rather are frag
mented non systems with agencies tied together 
by the processing of an increasing number of 
adult and juvenile offenders. These nonsystems 
are marked by an unequal quality of justice, in
adequate fiscal, manpower and training resources, 
shortages in equipment and facilities, lack of rele
vant research and evalllation to provide some 
measure of effectiveness and, until recently, a 
general indifference and apathy on the part of 
the public which the systems were designed to 
serve. 

Society Itself Contributes 
to Criminal Behavior 

Society deals with crime in a manner which 
reflects its beliefs about the nature and cause of 
crime. Many centuries ago, for example, when 
crime was believed to be the product of the posses
sion of the mind and body by an evil spirit, the 
primitive response was simple: drive the devil 
out of the body by whatever means were avail-
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able for such purposes. The American tradition 
as relates to the etiology of crime has focused, 
until recently, upon the individual as a free agent 
-able to choose between good and evil and aware 
of the differences between right and wrong. Our 
"treatment" of crime accordingly reflected the 
simplistic notion that criminality was housed 
solely within the psyche and soma of the offender. 
Regardless of whether the prevalent philosophy 
was revenge, retaliation, retribution or rehabili 
tation, the individual was seen as being of pri 
mary importance. 

We have long assumed that the criminal or 
delinquent either willfully disregards legitimate 
authority by his illegal acts or suffers from some 
personal defect or shortcoming. There is much 
to learn, however, about the mysteries by which 
a society generates abnormal responses within 
its own circles. But this has become increasingly 
apparent: Society itself contributes significantly 
to such behavior. Indeed, it is the self-same social 
structure expressing its force and influence in an 
ambivalent manner which helps create on one 
hand the conforming individual-the person re
spectful of the social and legal codes-and on 
the other the deviant and lawbreaker who are 
disrespectful of the law. We have only recently 
become aware that crime and delinquency are 
symptoms of failures and disorganization of the 
community as well as of individual offenders. In 
particular, these failures may be seen as depriv
ing offenders of contact with those social insti 
tutions which are basically responsible for assur
ing the development of law-abiding conduct. 

Note, for example, that it has become increas
ingly common to discuss the "decline in respect 
for law and order." In every quarter, and with 
increasing intensity, we hear that the citizenry, 
for reasons as yet unclear, is not only failing to 
honor specific laws, but also displays a mounting 
disregard for the "rule of law" itself as an 
essential aspect of the democratic way of life. 
But even as this concern is echoed, it is not clear 
that we are all agreed as to what is meant by 
"decline in respect for law and order" or precisely 
to whom or to what we are referring. It may be 
that a large amount of what we observe and label 
as "disrespect for law" in a wide range and diver
sity of communities is in fact a normal reaction 
of normal persons to an abnormal condition or 
situation. 

As knowledge expands to recognize the role 
of society in the creation of deviance, justice sys

tems themselves will be modified. The imple
mentation of knowledge, of course, al ways lags 
behind the development of knowledge. 

Mass Disaffection by Large 

Segment of Population 


Concurrent with the recognition that (1) the 
justice system is but a nonsystem and (2) the 
community itself has an enormous im)act upon 
the crime problem, there has been-puticularly 
within the past decade-the emergenc!: of mass 
disaffection of a large segment of our p')pulation. 
This disaffecdon with the American3ystem is 
often described in terms which suggest that citi
zens are not involved in decision-making and are 
acted upon by the government rather than im
pacting upon government. The disaffection has 
been manifested in many communities and in 
various ways. 

We have, for example, been witness to mass 
civil disorder unparalleled in recent tmes. We 
have seen our young people in revolt a! 'ainst the 
war in Vietnam, the grape industry, selective 
service, marihuana laws, prison admin istration, 
presidential and congressional candid.!tes, Su
preme Court nominees, and Dow Chemical. We 
have observed rebellion against the estal llishment 
ranging from burning ghettos and :ampuses 
everywhere to looters in the North, freedom riders 
in the South, and maniacal bombers from East 
to West. Young and old, black and white, rich 
and poor have withstood tear gas and mace, billy 
clubs and bullets, insults and assaults, jail and 
prison in order to lie down in front of troop 
trains, sit-in at university administrati.m build
ings, love-in in public parks, wade-in at noninte
grated beaches and lie-in within legislative build
ings. The establishment has been chall~:nged on 
such issues as the legal-oriented entitiES of the 
draft, the rights of Blacks to use the same rest
rooms and drinking fountains as whites, 1he death 
penalty, and free speech. Young people h,we chal
lenged socially oriented norms with "mod" dress 
and hair styles, language, rock music, and psy
chedelic forms, colors, and patterns. ,Ve have 
seen the emergence of the hippy and yippy, the 
youthful drug culture, black, yellow, J'ed, and 
brown power advocates, and organizations such 
as the Panthers, Women's Lib, the Thir:l World 
Liberation Front, and the Peace and :<'reedom 
Party. 

But this disaffection or unrest is not r!!stricted 
to youth alone. Increasingly, adults are l'ebelling 
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against the system. One need look no further 
than the recent slowdowns, work stoppages, and 
strikes of such tradition-oriented groups as police 
and fire officials, military personnel, social work
ers, school teachers, and indeed even prison in
mates. Adult participation in protest has gen
erally been more moderate than that of youth; 
some have been through membership in political 
organizations of a left wing orientation; others 
have joined conservative right wing organizations 
such as the Birch Society or Minutemen. Millions 
of Americans protested against the political estab
lishment by voting for a third or fourth party 
or not voting at all in the last Presidential elec
tion. 

Movement Toward Diversioit 

These three phenomena-recognition that the 
community impacts significantly upon behavior, 
the uncertainty as to the effectiveness or quality 
of justice in the nonsystem of justice, and the 
growing desire of the citizenry for active, rele
vant and meaningful participation in every area 
of governmental affairs and community life-are 
moving the responses to the challenge of crime 
in a new direction. This direction is typically re
ferred to as "diversion" and relates specifically 
to movement away from the justice system. It 
is most likely a prelude to "absorption" . . . a 
process in which communities engage a wide 
variety of deviant behavior without referral to 
or only minimum interaction with the traditional 
establishment agencies. 

Diversion is justice-system oriented and focuses 
upon the development of specific alternatives for 
the justice system processing of offenders. The 
diversion model and its application has been gen
erated from a belief that the control of crime 
and delinquency would be improved by handling 
criminals and delinquents outside the traditional 
system. Diversion is also predicated upon the re

..ported effects of the "labeling" process and the 
impact of the "self-fulfilling prophecy." Whether 
diversion, at long range, is more effective than 
the established justice system and whether the 
"labeling" and "self-fulfilling" phenomena are 
operationally significant is unclear. These un
certainties do not dictate against diversion mod
els, but rather should serve to restrain unbounded 
enthusiasm based upon belief and emotion rather 
than fact. 

Absorption may be defined generally as the 
attempts of parents, peers, police, schools, and 

neighborhoods to address social problems-includ
ing those of crime and delinquency-by mini
mizing referral to or entry into one or more of 
the official governmental agencies designated to 
handle those manifesting deviant behavior.' If 
there has already been a referral, absorption in
volves the removal of the transgressor from the 
official processes by offering solutions, techniques 
or methods of dealing with him outside of the 
usual agency channels. Absorption, is not re
stricted to the criminal offender or delinquent. It 
is, for example, equally applicable to deviants 
within the educational proc~ss. Absorption is 
adaptive behavior within the community in which 
alternative strategies are developed for coping 
with social problems. These involve the extensive 
use of community and personal resources. 

II. Diversion: Some Practical/Operational Issues 
There are issues about diversion-involving 

both philosophy and practice-which demand in 
depth examination. Failure to address these com
pletely interwoven issues is likely to result in di
version efforts which are every bit as fragmented 
and disjointed as those justice system practices 
which, in some measure, led to the diversion 
movement. Rather clearly, there is a need to ex
plore operational aspects of diversion, examine 
the community, its role and resources and deter
mine the latent and manifest impact of diversion 
on the justice system. These requirements are in 
fact, mandates for assessment and evaluation. 
There is an explicit need to: (1) Determine the 
guidelines and standards which define those eli
gible or ineligible for diversion, those agencies 
which are appropriate to receive those who are 
diverted, and programmatic activities of the 
agencies which receive diverted cases; (2) iden
tify or develop, and mobilize, resourceS in a com
munity, determine techniques for increasing 
community "tolerance" levels, enhance the de
livery system for these resources and, make more 
equitable the availability of resources to diverse 
types of communities; (3) determine the impact 
of diversion practices on the justice systems over
all as well as their component parts and examine 
the need for possible administrative, organiza
tional and legal changes; (4) prepare a complete 
methodology for evaluating the effectiveness of 
diversion, keeping in mind that being "progres
sive" is not synonomous with being "successful." 

The need for diversion guidelines is critical. 
Without some minimum standards for practice 
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and procedure and general consensus or agree· 
ment on philosophy, there is a distinct possihility 
that diversion may become the source of contin
uing and substantial inequities. Basic questions
such as who is (or is not) to be diverted, by 
whom, on what basis, and to what programmatic 
activities-should be answered by some shared 
understandings. Without such common under
standings, the justice system-through increased 
use of nonsystematic diversion-may become 
more confused, autonomous, and fragmented. 

Some minimum standards are needed, for ex
ample, to guide the selection of individuals for 
diversion. Diversion practices may be exclusion
ary and identify types of offenders who are 
deemed ineligible, such as those with a history 
of violence or felony offenders. Or practice may 
be permissive and allow that all offenders who 
will benefit from nonjustice system treatment are 
to be considered eligible, regardless of other con
siderations. Diversion may be restricted to adjudi
cated offenders, or it may include nonadjudicated 
offenders. If the former, diversion is from the 
system after entry; if the latter, diversion is an 
alternative to entry into the system. Both raise 
substantial legal issues. 

Determinations as to time frames are required, 
i.e., the optimum time for diversion, the length 
of time or duration of diversion, and so on. Guide· 
lines are also needed as to actions to be taken if 
the person diverted fails to comply with the actual 
or implied conditions of diversion or if it appears 
that the diversion plan is inappropriate. 

Meaningful standards are necessary, for the 
selection of agencies to receive those who are 
diverted. Diversion need not necessarily be made 
to private agencies; it may be appropriate for 
there to be diversion to those public agencies 
which normally have been either minimally or 
not at all concerned with the offender population. 
And it may be appropriate for diversion to be to 
individuals rather than agencies. The selection 
of agencies requires community inventories which 
in turn may indicate the need for new private 
and/or public agencies or combinations/consor
tiums/conglomerates of established agencies 
which address needs of offenders. 

Of equal significance is the complex and politi
cally sensitive problem of sifting through a wide 
variety of potential diversion agencies including 
those with "unusual" or nontraditional character
istics such as those with an ex-offender or ex
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addict staff. Underlying many of these guidelines 
are fiscal considerations-including p( ssible re
quirements for subsidies to agencies whch handle 
those who are. diverted. A delicate is:me arises 
from public support of private agencief. in terms 
of performance objectives and standMds, con
straints and expectations. The subsidy issue is 
made even more complex as the need arises to 
determine which public agency at what level of 
government pays the subsidies to these new part
ners in the justice system. 

There is, of courS9, a requirement to examine 
the programmatic activities of the agendes which 
receive diverted offenders. While an inventory of 
these various programs and some estimate of 
their effectiveness are essential to ratio'lal diver
sion practice, a basic question emerges as to 
whether offenders should be diverted if appropri
ate (or at least similar) programs exist within 
the justice system. And if such programs already 
exist in the justice system, the advantages, if 
any, which accrue by transfer of these programs 
and clientele to community-based, nonjustice sys
tem organizations must be established. 

The movement of programs and offenders to 
nonjustice system organizations will require new 
roles for justice and nonjustice system personnel. 
As an example, the probation or parole officer 
realistically might be required to become a cat
alyst and seek to activate a community and its 
caretakers to absorb the offender as a member 
of that community. This would require a complete 
knowledge of community resources and diagnosis 
of clientele needs. There would be an t~mpha8is 
on reducing the alienation of the offender from 
his community by impairing the continu~d main
tenance of a criminal identity and enc.mraging 
a community identity. The officer would no longer 
find employment for the offender, but instead 
direct him into the normal channels of job seeking 
in the community. Residential, marital, medical, 
financial or other problems would be addressed 
by assisting the offender engage those community 
resources which deal with these problem areas. 
This new role, then, might be one of in:mring a 
process of co~munity, not correctional absorp
tiM. Again illustrating interrelationships of these 
issues, note that the "new role" phenomem)ll itself 
raises questions about training for and aceeptance 
of the role and methods or techniques of imple
mentation. 
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Imbalance in Community 

Resources a Problem 


Other issues arise as one examines the role 
and resources of the community. Not at all in
significant is the complex issue of imbalance 
among communities to accept cases which are 
diverted and to provide necessary services and 
resources. Some communities have distinct eco
nomic advantages over others-and it is clear 
that diversion has an economic, as well as a moti
vation base. Middle- and upper-class communities 
and their citizens, socially and economically 
secure, often have internal financial resources 
available to mobilize a wide range of agencies of 
diversion or specialized services ranging from 
psychiatric care through private schools. The 
differences in resource levels need scrutiny, for 
it would be socially disastrous to deny diversion 
to those who are economically disadvantaged; 
diversion cannot be restricted to the affluent. 
Without action to balance resource requirements 
with the eapacity of delivering services, the poor 
and the disadvantaged will continue to flow into 
and through the justice agencies. 

A parallel community-based problem occurs 
where there is a low community tolerance for 
diversion. How is community tolerance to be in
creased'! A simple demonstration of need may be 
insutricient. Numerous examples of low or non
tolerance may be cited ranging from open through 
latent resistance and hostility directed against 
self -help groups and agency halfway houses. And 
besides the very difficult "how," there is the re
lated question of "who" is responsible for dealing 
with community fears and anxieties. Is every 
justice agency seeking to divert offenders re
spom-lible for its own resource development or 
is some overall plan among cooperating justice 
agencies more rational? And again, as one ques
tion leads to another, if a plan is necessary, who 
designs and implements it, and how are activities 
financed and monitored? 

Diversion Will Result in 

Significant Changes 


Although changes in justice systems are in
evitable consequences of an increased use of diver
sion, there is a distinct probability that the 
changes will be both unplanned and unsystematic. 
These changes may range from administrative 
and organizational restructuring and modification 
in procedure and policy on one hand through 

major changes in the populations which are serv
iced by the justice systems on the other. 

As justice agencies become partners with com
munities, there may be requirements in all agen
cies for organizational change to include new 
bureaus or divisions of "community service." This 
would require new personnel or reassignment of 
personnel, development and acceptance of new 
roles such as those of diagnostician and/or cata
lyst, innovative training, perhaps additional fund
ing and different kinds of facilities, and new un
derstandings within the agencies and communities 
themselves. Permanent linkages with community 
organizations may be required. Traditional pyra
mid, hierarchical organizational models may have 
to be flattened. New information systems will be 
required, and continuing involvement or monitor
ing of diverted cases may be desirable. 

The large scale diversion of offenders--either 
from or after entry into the justice system-may 
have other consequences for the justice agencies. 
If, for example, substantial numbers of offenders 
are diverted by local lav,' enforcement to com
munity-based agencies, there \vill be, in all likeli
hood, reduced inputs to proseeution, adjudication 
and correctional agencies. Lessened inputs will 
alleviate some of the backlog in, the judicial sys
tem and reduce easeload pressure in probation 
and parole and size of institutional population. 
While these occurrences are desirable, at some 
point in time the burE'aucratic instinct for sur
vival may be threatened. Reactions protective of 
the establishment may set in. Of greater signifi
cance, however, is that increased diversion may 
leave the justice system with a unique clientele 
of hardened, recalcitrant, difficult offenders who 
seem unlikely to "make it" in the community. 
These offenders may have complex problems re
quiring long-range treatment and they may repre
sent a major threat to and be rejected bv their 
communities. In addition to creating majo~ mt'!.TI
agement problems, these offenders will require 
new and dift'erellt programs, facilities and staff 
for treatment. In short, extensive diversion may 
not only "threaten" the justice establishment, it 
may change the justice system population and 
alter the system itself. 

Planning and Evaluation Necessary 

There are yet other important aspects of diver
sion which require attention-planning and evalu
ation. A lack of mid-range and strategic planning 
and systematic evaluation has long been a major 
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defect in justice operations from law enforcement 
through corrections. The movement toward diver
sion of offenders mandates that planning and 
evaluation not b€ "tacked on" to operational proc
esses, hut rather b€ built-in, continually updated, 
constan tl.\' reviewed. The questions about plan
ning and evaluation are familiar--criteria must 
be estabJ ished. funds must be made available, 
personnel, software and hardware must be ob
tained, met hodoJogies developed, responsibilities 
delineated. Without such planning and evaluation, 
it appears certain that diversion practices will 
produce more confusion and chaos than clarity 
and consistency. 

Conclusion 

This article has explored the origins of diver
sion and identified some of the major operational 
and philosophica 1 problems associated with the 

movement. Diversion is seen as an outgrowth of a 
fragmented justice system which has bl~en neither 
just nor efficient, the increasing dema3ds of our 
Citizenry to be participants in the affa.rs of gov
ernment including the justice system, .:md recog
nition that the community is an approl,riate base 
for many justice operations. But even as there 
is increasing momentum toward diver~,ion, there 
is a pressing need for guidelines, standards and 
shared understandings, examination of the role 
and resources of the community, study d the long 
range impact of diversion on the justice system 
and society, and planning and evaluation. 

Diversion is both a challenge and an oppor
tunity. As a potentially major mechani3m of the 
justice system, diversion requires considered at
tention. Although changes in our justice systems 
are indicated, rapid movement to untested and 
ill-defined alternatives is inappropriate 
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Rehabilitation in Corrections: 

A Reassessment· 


By LAWRENCE W. PIERCE 

U.S. District Judge, Southern District~of New York 

I T IS CLEAR that change in corrections is neces
sary and inevitable. But, I believe that it is a 
change in perspective which offers the greatest 

chance of achieving results on a broad scale which 
are both more effective and more acceptable to the 
public. In all likelihood, correctional funding prac
tices, especially in State systems, are not going 
to change significantly in the foreseeable future. 
Accepting that assumption as correct, the major 
challenge facing us is to find ways to reorder the 
existing elements; to devise more effective com
binations with what we have. 

In the interest of achieving this, I propose that 
we consider shorter prison sentences for offenders 
who are convicted of crimes which do not involve 
violence or acts of moral turpitude; I propose 
that we consider yet another use for the isolated 
rural prisons that dot the landscape in most of 
our states; and I propose that we consider an im
plementation of the community-based center con
cept structured on a truly noncoercive basis. 

There can be little disagreement that whatever 
notable achievements may have occurred within 
correctional systems heretofore, the image of cor
rections has been severely tarnished by the ex

.. Adapted from the keynott! addn~css deliverpd Au)!ust 12. 19i3, at the 
Annual Meetmg of the American Concetiunal AssociatIOn, S<-'attie. 
Washington. 

treme events which have occurred in prisons 
across this country in the recent past. 

I do not mean to disdain the many achievements 
or proposals for improvements in corrections 
which abound across the country. Most are un
questionably meritorious. They include construc
tion of new and smaller facilities closer to metro
politan areas, better trained and ethnically 
representative correction personnel, improved 
health care, better educational and vocational 
training programs, decent diets, liberalized fur
lough and visiting privileges, work/study release 
programs, and many more. 

These ideas represent improvements within the 
existing concepts which govern corrections. Like 
many of you, I would urge that we should examine 
the underlying precepts of both sentencing and 
corrections in an effort to create new sentencing 
alternatives and new correctional program ap
proaches or, if that is not feasible, at least to re
arrange our existing resources in order to achieve 
our goals of controlling crime and reclaiming of
fenders. 

Let me b~ more explicit. Few would deny the 
fundamental principle that freedom and individ. 
ual liberty befit man's nature and, further, as we 
define them in the United States, they are among 
our most precious possessions. In fact, the devel
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opment and refinement of concepts of freedom and 
liberty in the United States, as reflected in our 
Constitution, our Bill of Rights, our statutory 
and case law rank this country high among the 
nations of the world which purport to place a 
premium upon the protection and enjoyment of 
individual freedom. Indeed, we like to think that 
we are unique in this respect when measured 
against most other nations. With these few ob
servations of the seemingly obvious, let me relate 
this to our practices of imprisonment. 

In a land which values freedom and liberty 
highly, we would reasonably expect the length of 
prison sentences given to criminal offenders here 
to be shorter than prison sentences meted out in 
some other country where the concept of individ
ual liberty is viewed differently. In other words, 
a shorter deprivation of liberty here might well be 
deemed the equivalent of a longer deprivation 
elsewhere. 

Following this reasoning to its logical conclu
sion, if we were to study the length of sentences 
in most other lands and compare them with the 
length of sentences in the United States for simi
lar crimes, we should find prison sentences here 
to be considerably shorter in duration. 

And yet my colleague, Judge Marvin Frankel, 
in his recent book, Criminal Sentences, states that 
the United States probably has the longest sen
tences by a wide margin of any industrialized na
tion in the world, and he cites a 1967 American 
Bar Association report which states that" [s] en
tences in excess of five years are rare in most 
European countries."! That report gives as an ex
ample Sweden where in 1964, out of a total of 
11,227 commitments to prison, only 38 persons
less than one-half of one percent-were committed 
to terms of more than 4 years. 

Sentence statistics are perhaps unavoidably dif
ficult to compare because of inevitable variables, 
but the available United States statistics, in gen
eral, bear Judge Frankel out. For instance, a re
cent report from the Administrative Office of the 
United States Courts indicates that in the Federal 

1 M. Frankel. Criminal Sentences, p. 5S-59 (Hill &; Wang, 1972-73), 
quoting A.B.A. Project on Minimum Standardg for Criminal Justice. 
Standards Relating to Sentencing Alternatives and Procedures. af)~ 
proved by the A.B.A. House of Delegates in August 1968 (New York, 
Office of Criminal Justice Project, 1968), p. 57. 

• Federal Offender Datagraphs, p. A-JS (Administrative Office of the 
United States Courts, May 1972), 

3 [d. See also, Oureau of Prisons Annual Report 1972, U.S. Depart
ment of Justice. p. 2. 

" The Pre:siJent's Commission on Law Enforcement and Administl'a.. 
tion 	of Justice, Task Force Report. The Courts, 17 (1967). 


5 Federal Offender Datagraphs, p. A·IS, ."pra. n. 3. 

o Letter from the Resource Center on Correctional Law and Legal 

Services. A Project of the American Bar Association Commission on 
Correctional Facilities and Servkes, June 8, 1973. 

system in 1971 out of a total of app"oximately 
15,500 commitments to prison, about 4,000 per
sons--or 26 percent-were committed to terms 
of 5 years or more. 2 The same repor1 indicates 
that the average prison sentence meted out in the 
Federal courts in 1971 was nearly 4 years.3 In the 
State systems in the United States, one report 
says that in 1960 more than 50 percent of the 
adult felony offenders sentenced to State prisons 
were committed for maximum terms of .j years or 
more. 4 

Obviously, these general statistics lump to
gether violent and nonviolent offenders. But, it is 
well fo point out that in the United Slates even 
nonviolent offenders are subjected to relatively 
long prison sentences. The report fron: the Ad
ministrative Office of the United Stat.~s Courts 
indicates that in 1971, for instance, th.~ average 
sentence for persons convicted and sent to prison 
for auto theft was 3 years; the average sentence 
for postal theft was 2% years.5 Data :urnished 
by the American Bar Association Commission on 
Correctional Facilities and Services show that 
reports compiled in 1970 from 33 states revealed 
that 63 percent of the persons sentenced to prison 
for more than a year, were sentenced for nonvio
lent crimes. In the Federal system, 90 percent of 
the persons sent to prison each year are nonviolent 
offenders. And in 1972, more than 5,000 ,)ffenders 
of the 21,000 in the Federal prison p')pulation 
were persons convicted of nonviolent crimes who 
had no prior prison commitment.u 

Given this general picture of our sentencing 
practices, I agree with Judge Frankel's observa
tion that "we in this country send far too many 
people to prison for terms that are far too long," 
p3;rticularly to the extent that he is refE'rring to 
offenders who are not recidivists and who have 
not been convicted of crimes involving violence or 
acts of moral turpitude. Although, I m.ght add 
that to the extent that a conviction is se·m as an 
early warning sign of a developing pattern of 
criminal behavior-arid to the extent that we be
lieve we can arrest that development thr(lugh the 
use of some form of imprisonment, it mig-ht very 
well be argued that we might consider sending 
more people to prisons for far shorter periods of 
time. 

This leads me to discussion of the role of cor
rections in the criminal justice scheme. To ask a 
rhetorical question, how did corrections get into 
the position of assuming responsibility for reha
bilitating offenders, so many of whom are so
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called "behavior disorder types," while those in 
the professions of psychiatry and psychology have 
wisely and successfully managed to avoid making 
such a commitment '! It is not uncommon for the 
psychiatrist and the psychologist to define their 
roles a" "arresting this or that condition" or 
"helping the individual reach a state of remis
sion," or "improving the individual's level of 
functioning in the community." Yet, it is cor
rections which finds itself committed to the ftat
out role of rehabilitating the most difficult, in
tractable, unmotivated, seemingly indifferent 
individuals in our society. 

I join the chorus of those who are suggesting 
that. this commitment be reassessed. At a mini
mum, the definition of rehabilitation should be 
broadened beyond the simplistic notion that the 
effectiveness of corrections should be measured 
by how many convicted offenders it converts into 
model citizens. 

Unless we are talking about first offenders, I 
submit that a more sensible measure of effective
ness would be to determine first whether we have 
succeeded in causing the offender to commit fewer 
crimes. 

While attaining such a goal is hardly the 
achievement of the millenium, it nevertheless may 
very well represent an important net social gain 
to sor~iety. 

There are other measures to apply as well. For 
example, if the individual hardly did an honest 
day's work in his life-never held a steady job-
yet under probation or parole supervision man
ages to keep a job for, say, 4 months or for half a 
year or longer, this may represent an important 
net social gain to society. 

Since rehabilitation is essentially a treatment 
concept, as used by corrections, it should embrace 
the idea of "arrested condition" and of "remis
"ion" and of "improved functioning in the com
munity." TherebY, at the least, corrections would 
find itself credited for those periods of remission 
when no new conviction occurs as well as being 
charged with the "relapses" of offenders when 
new convictions do occur. 

In any event, the least ideal setting for the 
achievement of any notion of rehabilitation is an 
isolated setting of punitive confinement wherein 
are housed mainly unmotivated persons whose 
principal concern i" to get out as soon as possible 

, R,por' oC the SI",ci.l Civilian Committee for the Study of the 
lj.,utcd States Army Conlln(,lnent System (U.S. Government Printing 
f)ffi<e. Ino I. 

and return to their home communities. It is a 
grossly incomplete statement to say, as some 
have claimed, that prison is a microcosm of so
ciety. The fact is that prison is the retributive 
and incapaeitative underpinning neces"ury to 
sustain the enforcement of society's criminal 
laws. However, when a just judicial determina
tion is made that a convietpd oli'ender be sen· 
tenced to prison, that person Ilhould find him
self imprisoned in a humane setting with a 
"rehabilitative climate." To speak of a "reha
bilitative climate" is not to impose upon the 
prisons the responsibility of reharjilitation as 
such. It is to contend that it suffices to provide 
modest program inputs during the short priso!! 
portion of a sentence, i.e., program components 
which can be said to be normally conducive to 
human development and well-being. This would 
include but obviously not he limited to: provilling 
counseling and group discussion, promoting liter
acy and language training, providing library rna· 
terials, offering adequa.te opportunities for physi
cal exercise and recreation, requiring performance 
of simple work tasks designed to develop regular 
work ha.bits. and providing spiritual guidalWf:: 
for those who desire it. Perhaps a good example 
of what I have in mind would be one of the b,~tter 
run Army stockades as described by the Ma(;~()r
mick Committee in its 1970 report on army eon
finement facilities.7 

Given a humane setting with a rehabilit,t:.iv·: 
climate, I suggest that many of the types of (,} 
fenders I have described could be and shoull; !" 
sentenced to shorter terms and such prison tlO!ln 
should be seen as principally retributive m;; _,;

capacitative with only modest program info': . 
would add a significant appendage: POllOiCili;7 hi.., 
p1'ison term, the offender would be assigned ;C,!, ,! 

period of time to a noncoercive program of assist. 
ance in the community. It could work something 
like this: 

Suppose that a person convicted of a nonviolent 
crime was sentenced to 3 years. And let's a,s,.,ume 
that the 3-year sentence was split at the time of 
sentencing into 6 months imprisonment and 2~2 
years of assignment to a correctional community 
services center. Let's assume further that the G 
months imprisonment is intended to serve three 
specific purposes: (1) the exacting of retribution 
for the particular crime committed; (2) specific 
deterrence coupled with incapacitation for that 
limited period; and (3) diagnostic assessment to 
identify whatever educational, vocational, legal, 
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social, psychological, and other needs the particu
lar offender has, if any. Let's assume that upon 
the completion of the 6 months imprisonment and 
upon his return to the community he is referred to 
a nearby correctional community services center 
which is structured and staffed to speak to his 
identified needs either directly or on a contrad 
referral basis. For the 21~-year balance of his 
term of sentence the offender would be entitled 
to draw upon the helping services offered by the 
center if he so chose to do so. If he did not choose 
to do so, and was not a recidivist, since society 
would have already exacted its retribution from 
him. if he wasn't seen or heard from for the entire 
2~:.!-year balance of his sentence he would be in 
110 violation of probation, parole, or aftercare 
status. The option of taking advantage of the 
servIces available to him for that period would 
be solely his. He could avail himself of these serv
ices or he could reject them. This community 
service" concept would represent soeiety's ac
knowledgement that more often than not there is 
a relationship between lack of marketable skills, 
lack of an education, personal, legal, social, mental 
health and other problems, and the commission of 
crime. It would represent society's attempt to 
compensate for whatever might be the offender's 
or society's failures in this regard. Further, in 
allowing the offender the option of using or re
jecting the ser\'ices of the center, we would simply 
be acknowledging that "you can lead a horse to 
water, but you can't make him drink." 

The one insistence would be that the offender 
not be convicted of a new crime. If he was, he 
\vould be sentenced to prison for the Hew crime, 
and a decision ('ould be made thereafter as to his 
likely assignment to conventional parole status. 

For recidivists, another colleague of mine, 
Judge Constance Baker Motley, has suggested a 
system of graduated sentences in a recent lecture 
series at the Northwestern University School of 
Law. She urges that no prison term be imposed on 
most first offenders, but that there should be ever 
increasing mandatory minimum prison sentences 
imposed on repeaters, keyed solely to the number 
of prior convictions. 8 

To summarize the approach I have described, 
it would envision short, flat, prison sentences, 
possibly ranging between 4 and 8 months, for 
nonviolent offenders, foHowed by noncoercive sup

• C. B. Motley. "The Criminal Justice System and 'Law and Order: .. 
Ros~nthal Foundation Lecture Series, Northwestern University School 
of Law (Excerpts reprinted in N.Y.L.1.• July 12. U, 16, 1973). 

port and help in the community. The prison por
tion of the sentenee would addrp;,;, it lelf to the 
retribution and incapacitation exacted of the of
fender by society, and thc commullil y ;,upport 
phase would address itself to the rcaL ty that 80 

many offenders are persons with identif able prob
lems which ran be ameliorated if hel:) is made 
available in the community to those wh:) are will
ing to seek help. The short prisoll tenn, since it. 
would be principally retributive, wou ld require 
only modest program inputs, while the much 
longer periods of helping services in He commu
nity would represent the major rehabilitative in
put. 

As to these offenderR, there would be no utiliza
tion of Ollr limited parole resources for purposes 
of sllpervisiOll, no commitment of valuable staff 
time to overseeing reporting, no track ing down 
of the offeuder to determine whether he's work
ing, or living with a paramonr, or ha3 left the 
jurisdiction, or is associating with qu,~stionable 

companions. These valuable resources would be 
reservecl for more intensive supervisi(,n of the 
violent offender and the inveterate recid vist. Ana 
as to those who did call upon the correcti :)nal com
munity services ('enter for help, we would have 
the assurance that the resources expended would 
be focused on those most likely to be responsive to 
such help. 

Before turning loose this rearrang,~ment of 
concepts for your critical scrutiny, let me list 
some of the likely consequences of such an ap
proach: 

(1) Although providing modest progrE,m inputs 
during the offender's stay in prison, it :-leparates 
out the major share of supportive help and re
sources and offers it in the community where it 
is apt to be most effective flince that is where the 
offender's personal needs are greatest alld where 
he is expected to meet the acid test of cOllforming 
to society's laws. 

(2) In removing the major share of support
ive services from the prisons and offering them 
in the community, the almost inevitablE conflict 
between "treaters" and "keepers" so oftl~n found 
in prisons would be drastically reduced. 

(8) It could result in the transfer of author
ized appropriations and selected person'1el lines 
for professional services from prison b\.ldgets to 
correctional community services center budgets, 
thereby meeting the initial startup costs for the 
correctional centers. 

(4) It lends itself to the inauguration of an 
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afliliatioll system for professional services, i.e., 
specific center staff could be alliliated with a par
tinlial' prison with the likelihood of regularly 
scheduled visits to the prison particularly for 
dia~nostic purposes. 

(5) It allows for the recru itment at the cor
rectional community services center of personnel 
who reflect the ethnic mix of those served by the 
centel'-~an easier task by far since the centers 
would be located in or lIear the urban areas in 
\"hich the majority of offender:.; tend to live. 

«(j) It enables the present rural prison facili
ties to be utilized for the limited purposes of 
cu:.;tody and diagnosis-~and though usually dis
tant from metropolitan areas, the use of such fa
dlitie:.; could be more easily tolerated since the 
offenders' pl'l:.;on stay would be much shorter. 

(7) It enable:.; rural prison facilities to con
tinue to draw its custodial staff from the sur
rounding communities whose economies are de
pendent upon such institutions-although an 
intensive effort to attract minority staff for these 
distant institutions should be initiated, or con
tinued if already underway. 

(8) Awareness of the short sentence would 
tend to alleviate the pressures on offenders and 
decrease tensions in our prisons. 

(9) The brisk changeover in prison population 
at a fairly constant rate should effectively prevent 
an entrenched prisoner political system from de
veloping thereby easing the pressure on custodial 
staff and hopefully enabling them to willingly 
assist in the creation of a humane and civilized 
atmosphere. 

(0) The short sentence with the expectation 
of returning soon to the community should help 
promote family stability and should decrease the 
prospect of creating whole families of long-term 
public wards. 

(11) Although the offender will have been in
capacitated from the commission of additional 
crime in the community for a shorter period, the 
likelihood is that many more offenders would be 
committed and thus the overall period of genera} 
incapacitation would probably be about the same 
in terms of potential criminal hours or days or 
months spent in prison. 

(12) The constant struggle to obtain the re
sources to k(~ep vocational equipment modern and 
up to date would diminish, since the correctional 
community services centers could make use of 
local vocational training programs possibly on a 
contract basis, thereby also reducing the problem 

of first recruiting and then retaining qualified 
voeational training instructors. The same eould be 
said for most academic programs as well. 

(13) Since the community serviceI'; center 
would be based on a demand for help theory, the 
resources of the center would be concentrated on 
persons who need and wi.~h to use them, not on 
tracking down and attempting to control recalci
trants. This, combined with the flexibility pro
vided by the contract services, should make for 
maximum use of all resourcE'S at all times di· 
rected to people who have evidenced a desire for 
them. 

(14) From my own perspective al'; a judge, and 
of concern to those of you who are eorrectional 
administrators, such an approach should result 
in a dramatic decrease in prisoners' eivil rights 
suits and in petitions for habeas corpus. Not only 
because conditions in prisons would presumably 
improve, but a flat 4- to 8-month prison sentence 
for this category of offenders would eliminate all 
the present esoteric computations of good time 
and conditional releases, plus the litigation en
gendered by parole denials and revocations. 

(15) From the 1)oi nt of view of prosecutQrs 
and the courts, no doubt this kind of program ap
proach would produce many more guilty pleas 
without the hazards and indignities of plea bar
gaining. 

(16) Furthermore, and finally, with such a 
program approach corrections could drop it" de
fensiveness about the inalJility to Rehabilitate, 
with a capital "R," every individual ofl'ender who 
passes through the criminal justice process. A 
program such as I have I';uggested recognizes the 
fundamental fact that there are limits to what we 
are able to accomplish. It seeks not to undertake 
the impossible task of remakin~ the offender in 
the subjective image of ourselves, but to identify 
the critical crime causing factors in his life and 
to attempt to al';sist him in overcoming them, 
without necessarily attempting to change his life 
style or mores. To the extent that he commits no 
more or, at the least, fewer crimes, we will have 
achieved important societal gains. 

Nov,,', clearly there are serious questions to be 
raised with respect to such an approach. 

(1) The most glaring problem is the dangerous 
offender. Any per:.;on who has demonstrated 
through his prior acts that he is a danger to 
others has to be incapacitated. Accurate identifica
tion of sllch personl'; is the COl'e of the problem and 
this is a subject for another time. Sullice it to say 
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as I have indicated that the greater number of 
persons sentenced to prison in a given year are 
convicted of nonviolent crimes-as many as 90 
percent of our Federal offenders sent to prison 
and 63 percent of those sent to State prison. It is 
from among these offenders that one would ex
pect to find prime candidates for this approach. 

(2) A major problem would be gaining commu
nity acceptance of community-based centers. This 
will not come easily. I am one of a handful of ad
ministrators who can make that statement from 
fIrsthand knowledge, having presided over the set
ting up of one of the first major community-based 
center networks in the country. A great deal will 
depend upon a judicious selection of sites, skillful 
community organization work to promote under
standing of the purposes of the centers, and care
ful screening out of those offenders who would 
be likely to fulfill the dire predictions which are 
certain to be made. And it must be acknowledged 
that even with the best of screening, mere as
signment to such a program is certainly in and of 
itself not going to convert convicted offenders into 
model citizens any more than present correctional 
efforts do. 

(3) Consideration would have to be given to 
the fact that honest, hardworking, law-abiding 

citizens also need and might well demand the same 
kind of assistance provided to the offenders. Will 
we deny such assistance to them while granting 
it to offenders? The answer, which look" more to 
the future than to now, would be to conl'ider how 
such services might be offered in terms of crime 
prevention as against criminal correction. 

I can think of no greater sentencing need facing 
me personally as a judge than the need to have 
available consolidated, coordinated, and diversified 
services to speak to the needs of sentE'nced of
fenders upon their return to the community. 
Through such means, the public may well be able 
to realize its expectation that persons such as I 
have described can move from a cycle of criminal 
behavior onto a broad boulevard of legal and, 
possibly, social conformity. 

What I have sought to outline here is a concept 
directed at seeking ways to use our totality of 
funds, personnel, facilities, and energies so as to 
achieve maximum impact on the broadeft group 
of offenders. It is an effort designed to promote 
consideration and discussion of practical, feasible, 
realistic and hopefully promising approaches to 
the problem of crime which seems presnntly to 
overwhelm us. 
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Probation and Parole Revocation: 

The Anomaly of Divergent Procedures 


By H. RICHMOND FISHER* 

As A PROCEDURAL matter, the differences be
tween probation and parole in the Federal 
system are sharply distinguishable. Proba

tion is given by a court as part of the sentencing 
process upon entering a judgment of conviction. 
The court in ordering probation may impose a 
sentence of imprisonment and suspend its E'xecu
tion, or may suspend the imposition of sentence. 
It is the court that judicially sets the conditions, 
determines the period of probation (normally up 
to 5 years), modifies probation during its coutinu
ance, transfers probation jurisdiction to another 
judicial district when necessary, issues a warrant 
for the probationer's arrest on an alleged proba
tion violation, and conducts the probation revoca
tion hearing.1 The probation officer acts directly 
for the court in supervising persons on probation. 

Parole, on the other hand, is another form of 
conditional release within the jurisdiction of the 

* Mr. Fisher served as legislative assistant to the Ad· 
ministrative Offite of the United States Courts from 1971 
to 1973. He is turrently on the staff of the Criminal Divi· 
sion, U.S. Department of Justite, Washington, D.C. The 
views expressed herein are his own and do not reflect the 
polities or attitudes of the Department of Justite. 

United States Board of Parole, an administrative 
body. In the course of the sentencing process, the 
court may designate a definite time minimum for 
parole eligibility less than the normal one-third 
of the maximum term imposed~ (which would 
otherwise obtain as the time minimum). The 
court may also fix a maximum period to be served 
and specify that the prisoner may become eligible 
for parole at such time as the Board of Parole 
may determine.3 This kind of sentencing, known 
as the "indeterminate sentenee," gives the Board 
of Parole the maximum leeway in determining the 
period of incarceration. Regardless of the court's 
declarations ill the sentence, the ultimate decision 
as to the length of the parole term is left within 
the administrative diseretion of the Board. 

The conditions of parole are established admin
istratively and any modifications therein are 
made by the Board. L.S. probation officers super

1 18 U.S.C. 3651, 3653. The I-year term of probation provided in 
cases involving simple po%es5ion of a controlled substance is entered 
without judgment of conviction or a specific term sentence (21 U.S,C. 
844 {b) ). Probation given a juvenile may be for a period not exceeding 
his minority (I~ U.S.C.A. 50:14). 

• IB U.S.C. 4208(,,) (I). The normal period is deseribed in IS U.S.C. 
4202. 

, 18 US.C. 4208(,,) (2). 
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vise parolees as they do probationers, but in 
supervising p;\rolees, they are acting for the De
partment of Ju",tice and not the courts. It is the 
Board, OJ' H member thereof who issues a warrant 
for a parole violation. As a matter of adminis
trative rather than ::;tatutory procedure, the ini
tial intel'view with an arrested parolee is con
ducted by a U.S. probation otftcer who hands the 
arrested person two forms to execute, CJA Form 
~~ (Statement of Parole or Mandatory Releast~e 
Concerning Appointment of Coum;el Under the 
Criminal .Justice Act) and the Revocation Hear
ing Election Form. The fin;t advises the arrestee 
that he may request the assil-;tance of counsel at 
the subsequent revocation hearing and asks him 
to admit or deny the charges against him. The 
second form presents three alternative proce
dures to be followed; the parolee must choose one. 
These forms are completed without the presence 
of eounsel. 

The actual parole reyocation hearing is before 
a member of the Board, or more frequently, a 
hearing examiner of the Board. 

These procedures-the one judicial (probation) 
and the other administrative (parole) -follow 
two diverse patterns of administration and invoke 
the power of two branches of government. Theo
retically, however, both procedures involve one 
status-the conditioned liberty of an offender who 
is free to live his life within the restrictions of an 
order, and who on violation thereof will hear the 
same clank of a grated door, and breathe the same 
institutional smells of the prison} 

The purpose of this article is to examine proba
tion and parole revocation procedures in the light 
of recent Supreme Court rulings. Their proce
dural differences and similarities will be discussed 
and sugg-estiolls will be offered to move the pro
ceedings doser to the fifth amendment guarantee 
that no person "be deprived. . of liberty ... 
without due process of law ...." First, however, 
let us survey the theories upon which the philos
ophy of conditioned liberty is based. 

Conditioned Liberty 

Several theories of probation and parole status 
have been relied upon by the judicial system to re
~>trict the rights of the probationer or parolee. 

First, under the grace theory, the person's re·
lease under supervision is not a right to which he 

• Grunhut. }'('na/ I?eform. pp. 2\\7-304. and 312-316 (1948). 

" 120 U. Penn. L. Rev. 282. p. 289 il971). 

" {d. 

i::; entitled, but a privilege, a merciful act by the 
court or the parole board. In this view, the status 
i::; a gift, conditioned by the grantor, 'vhich may 
be revoked for violation of one of its cOllditions. 

The fact that potential probationers and parol
ees must sign forms specifying the cOllditions of 
their liberty has given birth to tht~ contract 
theory; an agreement similar to any bUHiness con
tract exists between the person and the state. 
This rationale hold::; that acceptance 0 f the con
tract estops the persons from complair ing about 
its terms, regardless of the rights withhl~ld. 

A third theory is~that probationers .lre in the 
legal custody of the court and parolees in the cus
tody of the parole board. The custody.heory re
stricts the person's status to that of a quasi
prisoner and shields him from judicial~eview on 
both nonconstitutional and constitutiona. grounds. 
Two other theoretical foundations have 1eveloped 
from the custody concept. The exhausted rights 
theory iltipulates that the offender has !~xhausted 
all his due process rights during his tria: and sub
sequent sentencing procedures. His postconvic
tion status is therefore immune from application 
of the fifth and sixth amendment safeguards. The 
parens patriae theory assumes that" [tJ he Board 
[of Parole] has an identity of interest 'vith [the 
parolee] ... [to] foster his rehabilitation ...."" 
Because they have the same interest, the prisoner 
need "at fear the Parole Board, and, therefore, no 
reason t.-d.sts for judicial examination ar.d review 
of his situation. 

The various theories have been criticized on 
several grounds. The process of insulating the 
alleged violator from the no"'maJ right tc test the 
justification for depriving him of his libErty runs 
counter to the notion that he is a rein tegrated 
member of society. As one writer notes, "[iJ t en
com'ages arbitrary treatment of parolEes [and 
probationers] by administrators whose decisions 
are not made subject to the possibility of judicial 
review."r. 

Second, an examination of the theorie~ points 
out logical inconsistencies within and among 
these concepts. The very idea of "grace" a be
nevolent disposition by a benign sovenign, is 
antithetical to a democracy where goverr ment is 
by the consent of the governed, not by n e whim 
of a monarch. Probation and parole are llsed ex
tensively at the state and federal levels a ld have 
become firmly entrenched in our criminal justice 
system. How can such an established pra'tke be 
termed an act of grace? Here, too, thE right
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privilege distinction surrounding conditioned 
liberty dissolves. "Parole is made available nei
ther as a right, nor as a privilege. It is the imple
mentation of a correctional policy and is no more 
a matter of grace than the decision to rehabilitate 
a slum or locate a highway."i 

Recent case law supports this critique. Hewitt 
v. North Carolina, 415 F.2d 1316 (4th Cir. 1969), 
rejected the idea that probation is an act of grace 
or a privilege for which constitutional safeguards 
are not required. Hahn v. Burke, 430 F.2d 100 
(7th Cir. 1970), held that although probation is 
a privilege and not a right, essential procedural 
due process of law depends not on the right
privilege distinction, but on the extent to which 
the prisoner will be "condemned to suffer grievous 
loss," namely his liberty." Recently, the Supreme 
Court dismissed the right-privilege distinction en
tirely and applied the "grievous loss" test to the 
status of a parolee in holding that his conditioned 
liberty is entitled to certain procedural safe
guards under the 14th amendment.v 

The flaw of the contract theory lies in the fact 
that there is no bilateral negotiation of terms, 
and the person released may not have the option 
to refuse. The Hahn court, supra, noted that "pro
bation is in fact not a contract. The probationer 
does not enter into the agreement on an equal 
status with the state."IO 

The custody concept conflicts directly with the 
practice of forfeiting release-time upon violation 
of a parole or probation condition. If one sen
tenced or reincarcerated for a violation of his 
conditioned liberty agreement receives no credit 
for his time spent on probation or parole, how can 
it be said that he was "in custody" during the 
conditioned liberty status '! 

The parens patriae rationale has been applied 
traditionally to the situations of menta~ incom
petents and juveniles, but was rejected in the lat
ter area several years ago by I it Fe Gault. 11 

By revoking the conditioned liberty status, the 
state admits that its interests in allowing proba
tion and parole for the betterment of both society 
and the individual are not the same as the 
prisoner's concern for his own welfare. 

It is not surprising that the theories conflict 

7 ld.. p. 294. 
If JOint Anti-PasriHt RefufJee Commz'Un-' v. /H •.'(;rath. ~4 t U.S. 12~L 

168 (1951) (f<'rankfurter. J. coneurrinR)~ quoted in Goutbo'u v. Kdly. 
397 U.S. 154. 160 (InO). 4:W F.2d. p. lOa. 

• Morri.sell v. Ru",er. 40H U.S. 471 (1972). 

IQ 420 F.2d. p. 104. 

1\ 381 U.S. I (1967). 

lZ 408 U.S. 471 (1972).

I' 411 U.S. 778 (973). 

.. 40k U.S., p. 4k2. 

with one another. The idea that probation and 
parole are the gifts of gracious sO\'ereign agrees 
neither with the idea that conditioned liberty is 
the result of a bilateral contract between the 
prisoner and the state. nor with the identity of 
interest that supposedly exists between the 
prisoner and the state under the parens patriae 
theory. The contract concept posits a waiver of 
rights, while the exhausted rights theory aHsumes 
that a probationer or parolee has no rights to 
waive. 

The most recent Supreme Court pronounce
ments on parole and probation revocation pro
ceedings are found in two cases decided last 
yeal'-lflorris8ey v. BrClcu l :! and Gau/wli v. 
Searpelli. J3 l'r[ofTis.<;ey granted certain procedural 
safeguards to parolees and GaUlloil extended these 
rights to probationers, while granting a limited 
right to counsel to both parolees and probationers 
in the revocation process. 

This article will diseuss the tv,'O cases and their 
influence on Federal parole and probation pro
ceedings. 

Although parole revocation is not a step in the 
criminal prosecution process, the Supreme Court 
in Morrissey stated that the termination of a pa
rolee's conditioned liberty does indeed result in 
grievous loss and falls untIer the protection of the 
14th amendment. "Its termination calls for some 
orderly process, however. informal."i I As soon as 
is convenient after arrest. a "preliminary hear
ing" should be held to determine whether or not 
there is probable cause to believe that the parolee 
violated a condition of his parole agreement. The 
hearing should be conducted by someone not di
rectly involved in the casco A nonjudicial ofTicer 
such as a parole otlicer other than the one who 
has made the report of parole violations or recom
mended revocation will sulfice. The procedural 
safeguards afforded the parolee at this stage arc 
as folIo ViS : (1) notice of the hearjn~ and "that 
its purpose i" to determine whether there i" prob
able cause to believe he has eommitted a parole 
violation; (2) a "tntement of alleged violations; 
(3) the right to appeal' and "peak on his own be
half and present "letters, documents, or ilJdividu
als \vho can give relevant information to the of
ficer"; (4) the right, on request, to have adverse 
witnesses "made available for questioning in his 
pre"em'e" upon determillatiolJ of the hearing of 
ficer that the witnes" would face no risk of harm 
if his identity \vere disclosed. The hearing' officer 
is to prepare a summary of the proceedings and 
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determine whether on not there is "probable cause 
to hold the parolee for the final decision of the 
parole board on revocation." If so, the parolee is 
to be returned to the correctional institution to 
await the tinal decision. In summing up the 
nature of the factual inquiry the Court cautioned, 
"[i] t should be remembered that this is not a 
final determination calling for 'formal findingll of 
fact or conclusions of law.' No interest would be 
served by formalism in this process; informality 
will not lessen the utility of this inquiry in re
ducing the risk of error." 

The second step in the parole revocation proc
ess is the revocation hearing. This hearing must 
be the basis for more than determining probable 
cause; it must lead to a final evaluation of any 
contested relevant facts and consideration 
whether the facts as determined warrant revoca
tion. The parolee must have an opportunity to be 
heard and to show, if he can, that he did not 
violate the conditions, or, if he did, that circum
stances in mitigation suggest the violation does 
not warrant revocation. The revocation hearing 
must be tendered within a reasonable time after 
the parolee is taken into custody. A lapse of 2 
months is not unreasonable. I:> 

Noting that each State must design its own code 
of procedure, the Court set forth the minimum re
quirements of due process that must be afforded 
the parolee: (1) Wri tten notice of the alleged 
parole violations; (2) disclosure of the evidence 
against him; (3) the opportunity to appear and 
speak on his own behalf and present witnesses 
and documentary evidence; (4) "the right to con
front and cross-exHmine adverse witnesses (un
less the hearing officer specifically finds good 
cause for not allowing confrontation); l (5)] a 
'neutral and detached' hearing body such as a 
traditional parole board, members of which need 
not be judicial officers or lawyers; and [firially] a 
written statement by the factfinders as to the evi
dence relied on and reasons for revoking parole." 

Concerning the nature of the revocation hear
ing, the Court stated that it had no intention of 
equating this proceeding to a criminal prosecu
tion. "It is a narrow inquiry; the process should 
be flexible enough to consider evidence including 
letters, affidavits, and other material that would 
not be admissible in an adversary criminal 
trial." HI 

The Supreme Court in Gagnon v. Scarpelli ex

,. la., p. 487. 

10 Ia.. p. 486-489. 

11 411 U.S., p. 786·787. 


tended the Morrissey requirments to probation 
revocation proceedings. Although it is not a step 
in a criminal prosecution, probation :'evocation, 
like parole revocation, does culminate ina loss of 
liberty, Therefore, a probationer is entitled to the 
preliminary and final revocation hearings in ac
cordance with the Morrissey procedural safe
guards. In fact the Court found no difference be
tween the due process rightll required in parole 
and probation revocation proceedings. 

The Supreme Court then took Mor"issey one 
step further by establishing a qualified 'right to 
counsel for indigent prisoners in both parole and 
probation revocation proceedings. The Court 
noted that the effectiveness of the lv[onissey pro
cedures may well depend on the prisoner's ability 
to articulate his side of the story. 

Despite the informal nature of the procredings and 
the ab"ence of technical rules of procedure or evidence, 
the unskilled or uneducated probationer or J,arolee may 
well have ditliculty in presenting his version of a dis
puted set of facts where the presentation requires the 
examining or cross-examining of witnesses or the offer
ing or dissecting of complex documentary evidence.17 

The court said, however, that a state does not 
have a constitutional obligation to provice counsel 
for indigents in every probation or paroe revoca
tion proceeding. This is so because a revocation 
proceeding is not a full-fledged criminal~rial with 
the latter's array of substantive and procedural 
rights. A criminal trial utilizes formal rules of 
evidence and the services of trained !Ldvocates 
whose objective is to convince a jury of their re
spective points of view. A probation {Ir parole 
revocation proceeding, on the other hand, involves 
informal procedures, no formal rules of evidence, 
and takes place before a hearing body of officials 
who have had considerable experience with the 
problems and practice of parole. 

The Court also suggested that the introduction 
of counsel into the revocation proceedings might 
change them into adversary contests, v'hile the 
role of the hearing body may become flat of a 
trial judge. The entire process might lOSE its sen
sitivity to the rehabilitative needs of the individ
ual probationer or parolee. The appearance of 
counsel would also increase the admin :strative 
costs of the revocation proceedings. 

However, the Supreme Court stated, "tllcre will 
remain certain cases in which fairn~ss-the 

touchstone of due process-will require ':hat the 
State provide at its expense counsel forndigent 
probationers and parolees." The Court did not 
formulate a precise set of guidelines, but stated 
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that counsel should be provided an indigent pro
bationer or parolee at the State's expense where, 
after being informed of his right, the individual 
so requests 

... based on a timely and colorable claim (1) that he 
has not committed the alleged violation of the condition 
upon which he is at liberty; or (2) that, even if the vio
lation is a matter of public record or is uncontested, 
there are substantial reasons which justified or miti 
gated the violation and make revocation inappropriate 
and that the reasons are complex or otherwise difficult 
to develop 0.1" present. l ~ 

The agency making this determination should 
also consider the individual's ability to speak ef
fectively for himself. Where a request for counsel 
at a preliminary or final revocation is denied, the 
reasons must be clearly stated in the record. 

The indigent parolee, then, is entitled to court
appointed counsel only if the Gagnon conditions 
are satisfied, while his more affluent peer has the 
unqualified right to retain counsel. Thus, the pro
tection afforded the two classes of parolees is not 
yet equal. 

Probation Revocation 

The Administrative Office of the United States 
Courts has presented recommended revocation 
procedures to meet the requirements of Morrissey 
and Gag non. l I' 

Alleged probation violators need not be ar
rested. They may be cited to appear in court with
out having been taken into custody. If necessary. 
a probationer may be arrested without a warrant 
by a probation officer for cause, or the court may 
issue a warrant of arrest for alleged violation of 
probation. In either event, the accused shall have 
a preliminary hearing before a Federal judge or 
magistrate, as soon as possible. In addition to the 
arrest warrant the alleged violator must be pre
sented with the petition for the warrant which 
lists the alleged violations. The probationer must 
be allowed to appear personally at the preliminary 
hearing and present evidence and witnesses on 
his own behalf. He may introduce "letters, docu
mellt.", or individuals who can give relevant infor
mation to the hearing otficer."~" 

The accused has the right to confront and 
cross-examine any witness who has supplied in
formation that supports revocation, ujnless the 
hearing officer decides that the witness J'would be 

1" [d., p. 7!H). 
;;; M,emorandum to all Chief ProLation Officers and Offlrf'"1'8 in Chnrl{c 

of Unlt.'i, frl,m Wayne P. Jackson, Chief, Division of P,'obation Ad~ 
~ini~tf'll~i"'(; Office of the United Sttttex Courts, AUlo{ust 27, 1973 lhE'ft".. 
martel' (,lted B)f JRck;ton Memorandum), 

~\: t:.ckson Ml"ffiOrandL.t'u. p. 2. 

subject to risk of harm if his identity were dis
closed."~l 

A written report of the preliminary hearing 
must be prepared. This contains an informal 
summary of the proceedings including the pro
bationer's responses to questions and an evalua
tion of the significance of the evidence for and 
against revocation. A written report must also 
contain a determination whether or not there is 
probable cause to hold the revocation hearing. 

In Federal practice an indigent probationer 
shall be represented by counsei appointed by the 
U.S. magistrate or the court "in every criminal 
case in which the defendant is charged ... with 
a violation of probation." 18 U.S.C. 3006A (b). 
The exigencies of the particular case and the 
statutory requirement of holding the preliminary 
hearing "as soon as possible" may make it im
possible to provide an attorney for the prelimi
nary hearing. The services of an attorney at this 
stage may not be required in certain cases, i.e., 
if the probationer has been convicted of a subse
quent offense and there are no mitigating cir
cumstances involved. 

The judicial officer presiding at the preliminary 
hearing has the discretion to grant bail to the pro
bationer pursuant to Rule 32 (f) of the Federal 
Rules of Criminal Procedure. 

The procedural safeguards enumerated in Gag
non shall apply to the final revocation hearing: 
Written notice of the alleged violation of proba
tion; disclosure to the probationer of evidence 
against him; the oppol"tunity to be heard in per
son and to present witnesses and documentary 

'evidence on his 	behalf; the right to confront and 
cross-examine adverse '.>iitnesses, unle3S the court 
finds good cau"e to disallow confrontation; a 
written statement by the court concerning the 
evidence reHed on and reasons for r.evoking proba
tion. The requirement of a neutral and detached 
hearing body is satisfied by the fact that the court 
revokes probation in Federal cases. 

Parole Revocation 

As opposed to the judicial nature of probation 
revocation, parole revocation is an administrative 
procedure. Only the Board of Parole may issue 
a warrant for the retaking of a parolee. He is then 
allowed to appear before the Boaru, one of its 
members, or an examiner Relected by the Board. 
The Parole Board may revoke parole or modify 
its terms and condition8. If the first option is 
chosen, the "prisoner may be required to serve 
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all or any part of the remainder of the term for 
which he was sentenced." 

The process begins when the U.S. marshal 
takes custody of the prisoner in compliance with 
the warrant issued by the Parole Board. The pro
bation officer then takes charge and presents the 
prisoner with two forms to complete and sign. 
Criminal Justice Act (CJA) Form 22 asks him 
to list those charges in the Parole Board warrant 
that he wishes to contest, those he does not con
test, and any convictions received since manda
tory release or parole was granted. This form 
also advises the individual that he may apply to 
the U.S. District Court for the appointment of an 
attorney to represent him at his preliminary in
terview and/or revocation hearing. This request 
is granted "if the U.S. magistrate or the court 
determines that the interests of justice so re
quire" and if he is found to be indigent.2~ 

The Revocation Hearing Election Form states 
three courses of action, from which the parolee 
may choose one.23 If he has been convicted of a 
crime while on parole, or if he admits to a viola
tion of his parole agreement, he will be returned 
to a Federal facility where he will be granted a 
revocation hearing by the Parole Board. He will 
also be returned to a Federal institution if he re
quests his revocation hearing there. If the parolee 
has not been convicted of an offense while on pa
role and if he denies the alleged violation he 
may request a revocation hearing in the commu
nity at which he may be represented by counsel. 

Next, as soon as conveniently possible after 
arrest, a preliminary interview is held to deter
mine whether or not there is probable cause, to 
believe that the individual did in fact violate a 
condition of his parole, and, therefore, should be 
detained for a revocation hearing. The Board of 
Parole is currently developing the implementa
tion of its recent revocation guidelines, and their 
exact application is not yet clear. However, it is 
assumed that a final conviction of a subsequent 
offense or the admission of the charges brought 
against him would sufficiently establish probable 
cause and thus eliminate the need for the prelimi
nary hearing, unless the individual claims mitigat

.. C.J.A. ~'orm 22 (}'ebruary 1971): Statement of Parolee or Man
datory Releasee Concerning Appointment of Counsel Under the Crim
inal Justie" Aet (found in the App"ndix to the U. S. Probation OffieerS 
Manual). 28 C.F.R. See. 2.44 (Septemb@r 24.1973). 

.. Revocation Election Hearing Form <Parole Form F-2, Temporary 
Revision, February 1970. It i. found in tbe appendix to the U. S. 
Probation Offlce1"8 Manual. note 69 supTa. . 

.. Memorandum to Wayne P. Jackson, Chief of tbe Division of Pro
bation. Administrative Offiee of the United State. Court.. from 
Mauri.,., H. Sigler, Cbairman of the U.S. Board of Parole, August 9. 
1972 (hereinafter oited as the Sigier Memorandum). 

ing circumstances. The preliminary interview is 
directed by a probation officer other Han the one 
who had been supervising the accuse,} and who 
had recommended his arrest.2 4 If this cannot be 
arranged, the preliminary interview rr.ay be held 
before a U.S. magistrate, if so author,zed by the 
U.S. District Court. The magistrate should be 
thoroughly briefed on the nature of the prelimi
nary interview by the chief probatior officer or 
someone designated by him. 

Preliminary Interview 

If the parolee (1) has not been convicted of an 
offense while on parole and (2) if he denies the 
alleged violation, he is advised that he may re
quest the probation officer or magistrate to ask 
adverse witnesses to appear at the hl~aring for 
confrontation and cross-examination. It is im
portant to note that the rights of confrontation 
and cross-examination are granted only if these 
conditions are met. However, the alleged violator 
must always be advised that he may present wit
nesses and documents on his own behalf at this 
stage. Also, he may be represented by hi~ retained 
or court-appointed counsel. 

An adverse witness may include the supervis
ing probation officer whose testimony would sup
port revocation, and who would attend upon re
quest. The Board of Parole, however, does not 
have subpoena power to enforce the request as 
to other witnesses. An adverse witness need not 
appear if the probation officer conduding the 
hearing finds "good cause" for disallowing the 
witness's appearance. 

Where the prisoner admits the alleged viola
tions, and does not request that witness!~s appear 
on his behalf at the preliminary interview, but 
does request that witnesses be interviewed who 
might present mitigating information, the proba
tion officer should make a "reasonable fffort" to 
obtain this information and present i: to the 
Board. 

Arranging for the presentation of witnesses, 
documents, and the services of retained or ap
pointed counsel may postpone the prelimmary in
terview. This postponed interview may then take 
place as the revocation hearing when conducted 
by an examiner who has been selected by the 
Board. This may occur unless efforts t) secure 
the services of an examiner cause additional delay 
in the hearing. This merging of the pre iminary 
interview and the revocation hearing into one 
proceeding may be more expedient, bu:; it ap
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pears contrary to the MOl'rissey requirements 
of a probable cause hearing followed by a separate 
revocation proceeding. Upon completion of the 
preliminary interview, the probation officer or 
U.S. magistrate prepares a summary of the in
terview, makes a recommendation, and sends 
these to the Parole Board headquarters in Wash
ington, D.C. The summary evaluates the weight 
of the evidence (1) supporting revocation and 
(2) supporting the parolee's position. The recom
mendation includes the reasons and the evidence 
on which it is based. 

The Local Reoocation Hearing 

Only the parolee who (1) has not been convic
ted of an offense while on parole and (2) denies 
the allegations of violation is granted a local rev
ocation hearing, As in the preliminary interview, 
the right to confront and cross-examine adverse 
witnesses exists only if these two conditions are 
satisfied, One whose revocation hearing takes 
place at the institution from which he was re
leased is not entitled to these rights. If the parolee 
is entitled to a local revocation hearing, but de
sires a hearing at the institution, he must waive 
his rights of confrontation and cross-examination. 

One who qualifies for a local revocation hear
ing, but wishes to postpone the presentation of 
his own witnesses and evidence and the cross
examination of adverse witnesses may make such 
a request of the probation officer or interviewer. 
A preliminary interview will then be held and the 
probation officer will promptly send his summary 
and recommendation to \Vashington, The usual 
local revocation hearing will then be conducted, 

At the local revocation hearing, the parolee is 
presented with the evidence against him and al
lowed to cross-examine any adverse witneRses 
present as in the preliminary intervie\v. Again. 
an adverse witness need not appear if there is 
danger involved, or if "other good cause" is found 
by the hearing examiner, If the examiner believes 
that such "other good cause" exists, he should 
discuss it with the parole executive, who will seek 
the advice of the Board's legal counseL The alleged 
violator is advised that he may present evidence 
and witnesses on his own behalf, as in the prelim
inary interview. 

A decision resulting from a revocation hearing 

:;;; :1R Federal ReU'istLr 1,q4 Part II Sf'ct. 2.43, September' 24. 197:L 
2(1 Joint Anii-f.'a~ri8t Commiltt:c v. Md;rff.th~ ;)41 U.S. 123, pp. 1~12-

163 (1951) (Justice Fraflkfurter concurrin,.n. 
" Woni/ Winy v. Uniled Slatc", 11i:1 U.S. 228 (1896). 

may be appealed to the Regional Director and 
then to a National Appellate Board only in the 
Northeast Parole Board Region. In the other re
ldons there is no right of appeal.~;' 

Why Not Create a Single Revocation Pmcedw'e? 

The existence of two divergent procedureR for 
cancelling conditional liberty (probation and pa
role) is an anachronism. Now that the Supreme 
Court has discarded the concept that they are 
conditions of grace to be terminated arbitrarily, 
it is time to consider committing the revocation 
of all fm'ms of conditional liberty to the j lldicial 
process of the courts. 

Why should the decision of "guilt" inherent in 
the revocation charge remain the determination 
of an administrative offker who is lucking ill cer
tain tenure and neces;:;ary judicial experti;:;e'! The 
Due Protess Clause of the fifth amendment is a 
living standard of fairness that "is it delicate 
process of adjustment inescapably involving the 
exercise of judgment by those whom the Constitu
tion entrusted with the unfolding of the proc
ess,"~" In MOI'/'issl'!/, the Supreme Court ineor
porated into the procedUl"es for revoking parole 
the \-vhole panoply of judicial process rights in
cluding the right to a finding of probable cause 
on preliminary hearing and a reasoned final heat
ing culminating in a written opinion of law and 
fact prior to imposition of imprisonment. 

In Ga(JllOn the Supreme COllrt stated that the 
due process rights guaranteed the individual in 
parole and probation proceedings are equaL What, 
then, is the justification for committing a judicial 
decision that determines the issue of liberty ver
sus imprisonment to a triple-tiered administrati\'e 
process with the important determination left to 
a hearing examiner? Why not treat parole revoca
tion as it should be treated-as an aspect of the 
judicial sentencing procedure, similar to proba
tion revocation? Why not provide counsel as of 
right to a parolee faced with revocation as is 
done under the Federal Criminal Justiee Act (18 
u,s,e. §:W06A) in the case of probationers faeed 
with revocation? Indeed, it was established long 
ago that serious constitutional problems are gen
erated where imprisonment is based on admin
istrative rather than judicial determinations.~T 

These ,'luggested reforms would move the Federal 
judicial system closer toward fulfillment of the 
fifth amelldment demand that no person, "be de
pri'led of , .. liberty, , , without due process of 
law, , , ." 
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Organized Against Crime: A Full-Service 

Clearinghouse 


By JAMES L. HURD, JACK L. FEVURLY, AND ELGIN L. CRULL· 

I N OCTOBER 1972, under the direction of the 
Kentucky Bureau of Corrections, the Federal 
Bureau of Prisons, and the U.S. Probation 

Service, a pilot project, "The Clearinghouse for, 
Ex-offenders," was established. The opening of 
the clearinghollse was the combination of many 
months of negotiation and planning between local, 
State, and Federal governments to strengthen 
community-based corrections. 

The clearinghouse has been in operation for 18 
months, and the results achieved have prompted 
the Kentucky Bureau of Corrections to establish 
another clearinghouse in Lexington, Kentucky, 
the State's second largest metropolitan area. The 
clearinghouse for ex-offenders has focused on 
meeting the vocational needs of the ex-offender 
by bringing together the resources of various com
munity agencies and coordinating them so they 
may better serve the needs of clients. 

Agencies Appoint Specialists 

Prior to the establishment of the clearinghouse 
in Louisville, there were numerous agencies in the 
community attempting to assist the ex-offender 
in finding employment and in adjusting to life on 
"the outside." Personnel of the United States Pro
bation Office, Federal Bureau of Prisons, State 
Employment S<.>rvice, Bureau of Vocational Re
habilitation, State Division of Probation and Pa
role, Dismas House of Louisville, Inc., and Jeffer
son County Jail were all involved in helping the 
ex-offender prepare for and find suitable employ
ment. All of these agencies and institutions took 
an active role in the areas of employment place
ment and the provision of social services to the 
ex-offender. 

Some firsts for our community had come about 
as a result of this growing concern among agen
cies and institutions. Four agencies-the State 
Employment Service, Jefferson County Jail, Bu
reau of Vocational Rehabilitation, and State Di. 

'Mr Hurd is chief probation officer, U.S. District Court, 
Louisville, Kentucky. Mr. Fevurly is community programs 
officer. Federal Bureau of Prisons, Louisville. Mr. Crull is 
project director, Kentucky Bureau of Corrections, Louis
ville. 

vision of Probation and Parole-had appointed 
corrections specialists to work specifically with 
the ex-offender in obtaining suitable employment 
and other related social services (training, tools, 
work clothes, bonding, etc.). The Federal Bureau 
of Prisons in July 1971 had assigned an employ
ment placement officer in the metropolitan area. 
Thus, each of these agencies was working in ilq 
own way to assist the ex-offender. 

Problems Appear 

That each of these separate agencies had recog
nized the vocational barriers facing the ex
offender was certainly a step forward for the com
munity; however, problems became immediately 
obvious. Duplication was inevitable with each 
agency working at a separate location. Clients 
naturally desiring to get help wherever possible 
would seek help at all four agencies. Employers 
were approached in behalf of the ex-offender by 
the separate agencies. This resulted in a waste of 
their time, and more often than not alienated 
them as a future job resource. Another problem 
with this splintered approach was that in many 
instances job leads a particular agency developed 
would go unfilled. The counselor in that particular 
agency might not have on his caseload the type 
individual the employer was seeking. Thus, the 
job opening the employer was willing to fill with 
an ex-offender would be lost. 

It became obvious that with each corrections 
specialist operating at a separate location and 
within his own agency, much was being lost in the 
way of resource sharing. The ex-offender as well 
as the agency was the loser. It was from this set
ting that the concept of a clearinghouse for ex-of
fenders arose and began to take shape. The task 
was to implement what was obviously needed, a 
centralized service facility or clearinghouse where 
the ex-offender could receive intensive considera
tion of his vocational needs. 

A Plan is Drawn 

A decision was made in the initial stages of 
planning to involve all agencies and institutions 
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in the community that were engaged in adult 
corrections. 

The Kentucky Bureau of Corrections and the 
Kentucky Crime Commission were very receptive 
when approached, and were an integral part of 
the process from the very first. Local agencies and 
institutions, having recognized the importance of 
employment in the rehabilitative process, were 
ready and willing to sit dov;'l1 and discuss a co
ordinated effort. In two short meetings the out
line of the proposed clearinghouse was completed. 
The need was easily documented as representa
tives from each of the agencies related difficulties 
of the previous year in working to assist ex-of
fenders with problems related to vocation. Statis
tics to substantiate these expressed needs were 
quickly obtained from agency files and a proposal 
was drawn up. The proposal stated the need for 
the clearinghouse in the following manner: 

Presently in the City of Louisville there are several 
agencies (U.s. Probation Office, Federal Bureau ·of Pris
ons, Kentucky State Employment Office, Bureau of Vo
cational Rehabilitation, Dismas House of Louisville, Inc., 
Kentucky Division of Probation and Parole, and the 
Jefferson County Jail), attempting to help ex-offenders 
find employment. As the new statewide prerelease and 
work release programs are implemented, job placement 
will become even more crucial. As agencies haVe at
tempted to take a more active role in helping the ex
offender readjust into leg-itimate society, the number of 
employment placement agencips have grown and coordi
nation problems have multiplied. In addition, the job 
market continues to be tight and placements become 
even more scarce. Once the word is out that an employer 
has just hired an ex-offender, he is often besieged with 
many telephone calls. Persons involved with job place
ment have become concel'lled because many employers 
who previously cooperated no longer want to be bothered. 
Coordination of employment placement for prisoners and 
ex-offenders is essential. Many of the agencies attempt
ing to make job placements are also involved with reha
bilitation services, mental health services and emergency 
funds. Ideally, these services should be available to the 
client in an organized process. However, there is no 
single agency where the ex-offender can get compre
hensive immediate consideration of his needs. Often the 
client with multiple problems is the responsibility of 
many agencies. At the same time the client, and often 
his counselor. do not know which agency to contact first. 
Many clients fall by the wayside with no benefit. Several 
agencies in the Louisville area have appointed staff to 
deal exclusively with ex-offenders. Other agencies are 
increasingly helping ex-offenders. Coordination of serv
ices is seen as an urgent need. The proposed clearing
house will bring together various community resourc{'s 
to serve the particular needs of the ex-offender. A strong 
persistent effort to provide immediate services will be 
maintained. The run-around and put-off can be reduced 
considerably through the effective functioning of such a 
clearinghouse. In cases where the ex-offender needs the 
services of existing community agencies, the clearing
house will act as facilitator or referral agency. Coun
selors from each of these ag'encies will come to the clear
inghouse on scheduled days of the week to meet with 
ex-offenders who seek various services. The client will 
be directed to the proper counselor or counselors who 
can deal with the e1ient's needs. The program will be 
tailored to the client's nE'eds. Progress will be docu
mented in terms of the number of agencies who partid

pate and the number of clients who complete their coun 
seling and rehabilitation programs cuh:1inating in a 
steady job p1acement--our ultimate goal 

The proposal for the clearinghouse ~long with a 
budget outline was presented to tf e Kentucky 
Crime Commission. The Commission, seeing the 
need for such a service, funded the cJ'aringhouse 
and Kentucky Bureau of Corrections ')rovided the 
State matching funds and became the' subgrantee. 

Implementation 

The stage was then set for one coordinated uni
fied effort. The various agencies had recog~ized 
the necessity of providing specialized services to 
the ex-offender particularly as they related to em
ployment. It was now possible to bring together 
these various bodies to eliminate duplication and 
provide comprehensive services in a coordinated 
manner. Office space WHS obtained, and the vari 
ous agencies, as promir-;ed, dispatched their coun
selors to work from this one centr:tlizt~d location. 

The Clearinghour-;e for Ex-offenders of Louis
ville and Jefferson County, the State Employment 
Service, and the State Division of Prcbation and 
Parole assigned full-time counselors tc the clear
inghouse to work along with a full-tin le director 
and secretary. On a part-time basis the clearing
house has persons from the Federal Bureau of 
Prisons, the Bureau of Vocational Reh.l.bilitation, 
and the Dismas House of Louisville, Jnc. The Bu
reau of Prisons representative and the vTocational 
Rehabilitation representative assist with the 
regular caseload work while the coumr:!or from 
the Dismas House uses the resources ard services 
of the clearinghouse to assist resident", in finding 
suitable employment. He also shares any part ieLl
lar resources that he has with others in the clear
inghouse. In addition, the prerelease pl'og-ram at 
the Kentucky State Reformatory has as> igne(\ one 
of its employment placement counr-;elors to the 
clearinghour-;e 2 days a week. This coun ,clor, like 
the employment counselor from the Disrras House, 
uses clearinghouse job resource", to place paroled 
inmates into jobs. 

With the various agencies now under one roof 
it is possible to coordinate and r-;hare resources. 
Employers are not deluged with numerous calls 
in the ex-offender's behalf but are contacted in a 
systematic manner. Job leads are shand by the 
various counselors, and in most all ca~es a job 
opening can he filled with an ex-offender from onl' 
of the counr-;elor's caseloads. So the clearinghouse 
works to serve the best interests of the cl ents, the 
employers, and the agencies. 
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Sert'ices Provided 

The following is an outline of services provided 
by the clearinghouse: 

j'rimary Purpose.' To coordinate and implement job 
placement of the ex-offender in Louisville and Jefferson 
County. This includes: 

( 1) Job development 
(2) .J ob placement 
(3) Jobc'hangc (upgrade) 
(4) Job adjustment 
(5) Involvement in job training (M.D.T.A., O.J.T., 

Area Vocational Schools, ACTION-CEP) 
(6) Provision of Vocational Rehabilitation services 

(medical, dental, work clothes, tools, etc.) 
(7) Bonding for ex-offenders thru the Federal Bond

ing Program 
Secondary PlIi'pose: To art as a facilitator in obtain

ing other needed social services for the ex-offender. For 
example,' 

(1) Mental Health Services 
(2) Emergency funds 

Ul) Drug Abuse Counseling 

(4) LE'gal Services 
(5) Temporary Lodging 
IYurticipatillg Agencies: 
(1) U.S. Probation Office 
(2) State Division of Probation & Parole 

(:3) Federal Bureau of Prisons 

(4) Dismas House, Inc. 
(5) Kentucky State Employment Office 
(6) Jefferson County Jail 
(7) Vocational Rehabilitation of the Department of 

F:ducation 

Results Obtained 

During the first 18 months of 0peration, the 
clearinghouse has provided services for 1,259 ex
offender~. Persons may come in for any number 
of service~ ranging from jOD placement to bond
ing on jobs obtained through their own efforts. 
Other clients are employed, but seeking upgrades 
into better paying or more self-satisfying posi
tions. The clearinghouse has assisted in 803 job 
placements in the Jefferson County area. This 
figure represents placement of the underemployed 
as well £18 the unemployed. Average wage earned 
was slightly over $2.50 per hour. These job place
ments came about as a result of 2,332 referrals to 
employment interviews set up by the various 
clearinghouse counselors. 

Many clients entering the clearinghouse are 
interested in vocational training or furthering 
academic skills on the high school or college levels. 
In each case the counselor can help the client de
termine which of the available programs best suit 
his expectations and capabilities and assist him in 
making the appropriate contacts. Since opening, 
the clearinghouse has counseled and referred 91 
persons to the various vocational training pro
grams in our community. Results have varied 
with about half of those individuals actually en
rolling for the training. In many cases, the indi

vidual is unable to support himself and participate 
in vocational training at the same time. Only the 
MDTA (Manpower Development and Training 
Act) program through the Department of Labor 
provides a Jiving allowance while in training. This 
persistent problem has prompted the clearing
house to begin negotiations wi th various funding 
sources in order to provide ex-offenders with a 
subsistence allowance while being trained. 

The Vocational Rehabilitation counselor who is 
stationed at the clearinghouse once a week has 
provided services for 72 individuals. These serv
ices range from assistance in providing a set of 
dentures, to payment of tuition to attend college. 
One former inmate had no teeth when released to 
Louisville from a prison in Florida. Surgery had 
been performed while he was incarcerated on a 
conviction for interstate transportation of stolen 
property. He had a job lined up in heavy industry 
but needed a set of teeth. The clearinghouse 
through our vocational rehabilitation counselor 
was able in a matter of weeks to have the man 
fitted with denture8. 

Since the clearinghouse works with people re
cently released from jail and major institutions, 
there is often a need for financial support on an 
emergency basis. For major financial assistance, 
i.e., rent, food, tooh;, clothing, child care, the coun
selor can set up appointment.s wit.h the appropri
ate agencies. Two hundred ninety-seven referrals 
to other agencies have hren made since opening 
our doors in OctolJer 1972. For le::;s demanding 
financial needs such as transportation costs to job 
interviews, the clearinghouse has UCl'ess to Lotta 
Crabtree funds, a sperial fund set up to assist ex
offenders to "get back on their feet." 

The clearinghouse realized from the start that 
followup 'Nas a necessary component of the pro
gram. Procedures have been worked out for keep
ing in close contact with the probation and/or 
parole officer where an individual is under super
vision. Where a client is not under supenision, it 
is the responsibility of the counselor to follow uP. 
on that individual for at least a 3-mollth period. 
Mmlt of our followup has been done by phone or 
mail. Time limitations and volume of intake have 
prevented as thorough a followup ('.8 we would 
like. To date, the clearinghouse has made 1,387 
followup contacts. 

Job Resources: Job Bank and Employer File 

The State Employment Service along with pro
viding a full-time counselor has allowed the clear~ 
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inghouse access to their computerized job bank. 
Each day, the clearinghouse is provided with 
microfiche containing job orders called in by em
ployers; counselors can sit down with their client 
and review the job orders. A direct telephone line 
to the job bank allows counselors to clear job re
ferrals with the referral control unit at the em
ployment service he fore calling an employer to 
set up an interview. One to one counseling and the 
assessment of needs are done in the counselor's 
oflice and the client is ushered to the job bank 
viewers area where specific job possibilities are 
discussed. In every C3se the employer is contacted 
before the client is sent on the interview. 

In addition to the computerized job bank pro
vided hy the State Employment Service, the clear
ing houRe has developed its own employer file 
which is used daily by the various agency coun
selors. The employer file has been de'l:eIGped 
through employer visits (50) and telephone con
tacts (1,350) and cont11ins information as to 
working conditions, wages paid, skills required, 
and employer exped:':'l.tions. One hundred seventy
five employers are currently listed in the file and 
they range from major market employers to 
smaller business concerns with highly specialized 
needs. Each counselor at the clearinghouse has ac
cess to these files, and before contacting an em
ployer, the counselor checks the file to see when 
the lagt contact was made. All contacts with em
ployers are documented to avoid duplicate efforts. 

As might he expected, employer response to 
hiring the ex-offender has been mixed. An initial 
letter campaign followed by telephone contacts 
resulted in one employer in three responding posi
tively to the idea of employing an ex-offender. 
This nucleus of employers was used as a base upon 
which to build the employer file. 

Referral, Physical Setup, and Location 

The clearinghouse is located in downtown 
Louisville in close proximity to the State Proba
tion and Parole Offices, Federal Probation Office, 
State Employment Service, and the Jefferson 
County Jail. Since these are the primary sources 
of referral, it was felt that an easily accessible 
location was necessary. Clients can reach the 
cleari ng-house "on foot" when referred for serv
ice. The office is set up in the traditional manner 
with a reception area and adjoining offices for 
counselors from the various agencies. Office space 
is made available for the part-time counselors 
who come in to the clearinghouse at designated 

times during the week. There is a sl!parate area 
which contains the job bank viewers. 

The clearinghouse receives a steady stream of 
referrals from the State Probation an,} Parole Of
fice, 'Federal Probation Office, State Employment 
Office, and the Jefferson County Jail. Other com
munity service agencies such as Metropolitan 
Social Services Department, River Region Mental 
Health, and Salvation Army refer clients when 
appropriate. Referrals of this kind are coordi
nated by telephone so that appointments can be 
scheduled and Rome basic information concerning 
specific needs can be obtained before the client's 
arrival. In addition there are walk-in clients who 
simply come in on their own seeking assistance. 

Case History 

An ex-offender visited the clearinghouse de
spondent over the fact that his entire previous job 
experience had been as a security guard. He had 
been out of prison several months and unable to 
land a job due to his record of conviction and his 
limited work history. Federal law prohibited his 
carrying a weapon. He had come up against a 
blank wall and needed assistance in reentering 
the labor market. His record of imprisonment pre
sented a serious barrier to reemployment as a 
security guard. He needed to redirect his aspira
tiol18 in order to be gainfully employed. A coun
selor at the clearinghouse was able to work with 
him and present realistic alternatives. The coun
selor's knowledge of the labor market in the area 
along with his previous experience in dealing with 
personnel managers in industry and the public 
sector enabled him to set up two interviews for 
entry level positions in building maintenance. The 
prospective employers were fully apprised of the 
offender's record. Additionally, they were in
formed of the supportive services available to the 
man through the clearinghouse. Transportation 
money was provided for the client to go on both 
interviews. Three days later he was hi red as a 
building maintenance man by the City of Louis
ville earning $2.79 per hour. He is now receiving 
on-the-job training and learning a new ,;kill that 
will render him employable in the future 

Conclusion 

One official from the Bureau of Prisom said of 
the clearinghouse, "We don't know if it'~; the an
swer, but we know it's better than what we had." 
The project utilizes community reSOUfi,:eS already 
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in existence, and this keeps the cost from being 
prohibitive. It has brought together Federal, 
State, and local agencies to work on a common 
problem, that of solving the vocational needs of 
the ex-offender. It has provided one central loca

tion where the offender can get immediate help 
with his vocational needs, and it has improved the 
delivery of social service8 to the ex-offender by 
providing him or her with a knowledgeable 
spokesman who can expedite that delivery. 
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Evaluative Research in Corrections: 

Status and Prospects* 


By STUART ADAMS, PH.D. 
Directol", CorrectiorlS El'aluation Project, Advanced IWititute fm' Studies in Crime and Justice, 


Amel'il'oll University, Washillgton, D,C. 


By MANY indications, criminal justice is fac
ing an evaluation crisis. Billions of dollars 
are being earmarked for new criminal jus

tice programs, and pressures for evaluation are 
rising. At the same time, complaintfl about in
effective measurement and wasted reflearch re
sources also are rising. We are troubled by con
fusion over research methodfl and strategies, by 
shortages of good evaluators, and by indifference 
to research on the part of many administrators 
and officials. 

This is clearly a time for taking stock. 'Vhat is 
the present status of criminal justice evaluation? 
What kinds of evaluation, if any, are paying off? 
What. will the evaluative research of tomorrow 
be like? And who \vilI be doing it? 

These issues have been addressed in a volume 
prepared for the National Institute for Law En
forcement and Criminal Justice, research arm of 
the Law Enforcement Assistance Administration.] 
The work wa::; done by the Advanced Institute 
for Studies in Crime and Justice, a research unit 
within the American University Law School. The 
volume, El'a/uatiL'e Research in CorrectiollB: A 
Pmctica/ G!tide, outlines for administrators and 
researchers how assessment in corrections and 
criminal justice can be improved. The present 
article summarizes some portions of the volume. 

" He-vised vel"~ion of a pnj.lf'r Pl'es('nled ;at th(' EVi;{ nwctin}.!"s of 
the American Society of Crimlnolol1:"Y, New York Ci:y. Novemo('r 2-r., 

1UY3The work wa.~ performerl unller contrad with the rn~titut(-'" Thl 
opiniurL'S expressed hrcrp are the author'.",;, '" 

:! Walter C. Batiey, "Correctional O:ltcume: An f~valuatlpn, of 102 
Reports," Journal of Criminal Law, Cnminology and Poltce Sctenl'e. 5J 

(JJu~~u~~~6)Ad1~A1.5;S':~~~e Findings From Correctional Caseload Re
Rearch" Ft'deral Probation. Dt'cember 1967, pp. 4).\":57 

, J~mes Robison and Gerald Smith, "The Effe-ctiveness af Correc
tional Programs," Crime and [)elinqu('n('y. January 1971. pp. 67vSO. 

Evaluation Today 

What is the present status of evaluation in 
corrections? One approach to this question is 
through currently available reviews of research. 
Evaluative studies have been done in vast num
bers in corrections over the past 15 or 20 years. 
Although there has been no systematic appraisal 
of this body of research, several fragmentary 
evaluations have been made. 

Bailey (1966) reviewed and assessed 100 evalu
ative reports from the whole range of corr~ctional 
studies and found them to be mostly unsystematic 
or nonexperimental. They were deficient in good 
beha, .·al theory and generally unable to demon
strate positive ~ffects from treatment. The 100 
studies included 22 experimental designs, 9 of 
which reported statistically significant improve
ment associated with treatment. Bailey's final 
conclusion was that Ii••• it seems quite clear ... 
that evidence supporting the efficacy of correc
tional treatment is slight, inconsistent, and of 
questionable reliability."" 

Adams (1967) revie\\'ed 22 experimental studies 
of the effectiveness of reduced probation and 
parole caseloads in California. Thirteen (59 per
cent) of these experiments shmved either signifi
cant reduction in recidivism or a benefiUcost 
ratio higher than unit~·.3 

r~objson and Smith (1971) examined several 
scudies. primarily controlled experiments, bearing 
'won major decision points in California correc
tions. The authors found Ii••• no evidence to sup
port any program's claim to superior rehabili 
tative efficacy."4 

Kassebaum, Ward, and Wilner (1971) in a 
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massive controlled experimental study of group 
counseling in a California prison found negative 
results. They commented that negative findings 
have appeared ill growing numbers in correctional 
evaluation in recent years. They surmised that 
corrections might become cOQI toward outside re
searchers and secretive about research findings 
because of this "... dearth of good tidings for 
both the treatment specialists and the program 
admi nistrn tors. ".; 

}lartinson (1971) reviewed 2:n published and 
unpublished evaluative studies of correctional pro
grams, focusing on research of more rigorous 
kinds. He reported"... little evidence ... that 
any prevailing mode of treatment has a decisive 
Effect in reducing the l'ecidivism of convicted 
offenders,"'; 

Speer (1972) examined 21 controlled experi
mental studies of psychotherapy in corrections 
and identified 11 studies that included follow up 
data on community performance after treatment. 
Of the 11 studie:':', G (or 55 percent) indicated a 
reduction in subsequent arrests and amount of 
time spent in jail. The most definitive finding '.vas 
that out of 8 studies of juv~nile treatment, 6 
showed significant improvement; of the 3 in
volving adults, none showed significant improve
ment. 7 

Berkowitz (J 973) reviewed 38 evaluative stud
ies that were generally representative of 400 
LEAA-funded projects under the California 
Council on Criminal Justice. Specified within the 
38 projects were 154 measurable objectives, Of 
these, 60 (or about 40 percent) were judged to 
have been achieved. The reviewer also identified 
73 methodologicai ueficiepcies in the 38 projects. 
Goal attainment was highest and deficiency rate 
lowest in the 5 experimental projects included 
among the 38 studies.' 

The conclusions from these seve:t evaluations 
of evaluation can be grouped under thn'e head
ings: 

(1) Subjectit'c conclusion (ron/vaguely de
fined gO mples: The gist of three of the reviews is 

Gene K;1...'S;->(>haum, David A, \V'tlrd. 8!1U DanJC'[ M. \Vilner, Prison 
TrHlfmrnt and Parak SuTt';l'ai. Nev.- York: John v..'iJey and Son:i, Inc., 

l:':'lf{~:~~~,~'·MHrtin,;on, Trr(1im. nt, f;,'uhlfltion SU.1'l1ffY. 1~71, unpl<hlish(>t! 
mooot!t'al'fl. Citr-d in Kas;-,C'haum, d «I .. 1~171. p. ;~Ofl. 

';" David !~. Sp{'("'r, "The Ho!t> of the C,'jsls Inti)J'v('ntion ModZ"1 in the 
Rehabi!ilati~)J1 of Crimina! Offenders." Ih,ffaJo: Erie County Suicide 
Pn"v("nti'lll and f'risi~ :"'ervi('e. 1:;7::':, Unpublie>hed papf'f. 

.. Vl'at'){ ine !\>"'rkowitr., f;"I1i1tflt;01i of CrimI! Control Proyramff in 
Ca(/Jor7J;a. ;1 Hn:ir.;IJJ. Sacramento: California Ceunci! on Criminal 
Ju:--;ti('t·, April 1~7;~, 

,t Arthur (;!.'Nt~nf('lrl. Elff'du'!' Manaljf:m(:nt oj Re;w(lrd, and 1h
t'eivj)mrrlt. Rf'Hdinf~. Ma.ss.: A(id);;on We~l€y Publi!'lhing Co., 1970. p. L 

I ...I('nJnF' W. BJt)Od (ed.}. Utai::{u,O U & /) By..Produl'tH. New York: 
Amprit'an Manai.;t?menl A;;s<tC'ialiutl, l~)fl"j'. )" Hi. 

'I La\'.. n'~('l' P. LI·ssin}{. "The \Vorld of du Pont: How To 'Win at 
Re~f>urrh." "{JTtune. 42 (Of'tobpJ 1950,. pp. 11;:;·134. 

that correctional programs are not ef"ective; that 
the most rigorous evaluative studie:\ show few 
results; and that correctional manag ~rs may be
come eoncerned enough about this poor showing 
to exclude university researchers fn,m agencies 
and withhold negative findings from the public, 
The reviews are skeptical and polemi~al in tone; 
they question the integrity of correcti mal admin
istrators; and they clearly ignore somE impressive 
evidence of program effectiveness. 

(2) Objective conclusions from baianced sam
ples: Two of the reviews imply that a scanning 
of the whole spectrum of evaluative research in 
corrections will disclose some good research and 
some efTective programs. The statistically signifi
cant positive finnings" which tend b come in 
slightly higher proportions from controlled ex
perimental designs, are relatively fEW. In the 
experimental designs, which make up from one
eighth to one-fourth the reviewed studies, about 
half payoff. 

(3) Objective conclusions (roln 8elt'cted sam
pies: The remaining two reviews indicate that if 
om: takes only controlled experimental designs in 
selected areas of cornctions, at least half of the 
studies will show either statistically ~ignificant 

effects associated with treatment Ol' b.mefit/cost 
ratios higher than unity, 

There ate, clearly, sharp differenc.3s among 
these three groups of observers. Yet there is one 
sense in which all seven observers ag.!-ee. Some 
are much more skeptical than others, but all see 
research with practical payoff as being a small 
percentage of the total. 

Is this good or bad, relatively? What does ex
perience show in other fields '1 Gerstenfeld ob
serves that ", .. studies indicate that more than 
50 percent of all R&D projects fail, . , ."11 Blood 
narrows this estimate a bit: " ... an a"erage of 
four out of five engine.ers and scientists work on 
projects that do not reach commercial sliccess."IO 
And Fortune Magazine quotes a former president 
of du Pont as estimating that not more ~han one 
in 20 of du Pont's research projects e"entually 
payoff.! ! 

If we turn to medicine, some assessments are 
equally restrained. White, in an article on medieal 
progress, states that during three decad(,s of in
tensive biomedical research there has ·Jeen no 
improvement in life expectancy of adults. and no 
discovery 01 ".. , effective means. , . fol' coping 
with the stubborn complex of social illnesses that 
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now predominate> in the economically advanced 
COli ntries." 1 

These are rough comparisons. The~' suggest, 
!w"':l'thele,;s, that l'nlluation ill corrections is as 
productive, generally speaking, aR evaluation in 
i nd llstl'.\' or medici ne. We distinguish here be
lW('C'll corrections and criminal jWltice; evaluation 
ill trw areas of law enforcement and the cOllrts 
St'l'I11S less far along than in correctionR. 

H'ortlilchile Kinds of El'alLJaiion 

Ir we conclude that correctional research is 
doing ahout as well as ran Le expected under the 
CiI'Cllmstan('es, ~'et we wOllld like it to do better, 
what could one suggest? One possibility is to find 
out what kinds of research payoff-and eonsider 
(·xpanding those kinds. But what pays off'? 

This bring" 11" to case studies, In the absence 
or a computer printout of all studies that have 
"madl' a differenl'e" (that is, have visibly im
padt'd l'(lrrectional practice) in the paRt tv,'o dec
:leks, we will take examples from recall. 

i'm/Juti"l1 iii Califon/ia was a survey of 60 
('()unt~' probation departments in the State of Cali
fornia in 1966.1< It found probation operationR to 
be gf:nel'allv cmb"tanc\ard in compariRon with the 
guidelines of the pl'ofes,.:ional associations. The 
"tud,\' recommended a probation subsidy by the 
State to bring l'Ollnt~· operationR up to an accept
alll€' I('\'cl. The California Assembly at first re
ject l'd the rel'ommendation, but after a foliowup 
';llr\'('~' and nll~ development of a performance
IJ;[s('d sllb:,id~' plan that carried important benefits 
COl' l,oth State and ('ounties, the recommendation 
was (I1mtt'd into law. 1l In the last 8 years, an 
(·,;timait:d ,10,000 California offenders have re
I1lairwd in the community after conviction rather 
tilall g'oing into State institutions.I:, 

The Prestoil Impact Study (1959) examined the 
effects of a State training school program on older 
delinquents,ll> It used tape-recorded interviews 
with a panel of subjects during their stays at 
Preston to trace attitude and information changeR. 
The study concluded from the developmental evi
dence thus disclosed that Preston was antire
habilitati\·e. It recommended to the California 
Youth Authority executive staff that a controlled 
experimental test of community verSUR institu
tional treatment be Ret up to check this conclusion. 
Executive staff agrec'd--a riRky decision, perhaps, 
since it opened up the pos.';iiJilit;v' that their empire 
would be dissolved if community treament proved 
more effective. I .. 

The CYA COl!1l1lllllity T!'('atmf')lt Pl'o,i('tt h pro
vided the experimental test called for b~! the 
Preston'Impact Stud~'. During 1961 to 1971, CYA 
useel an interpersonal-maturity typology, differ
ential treatment, ward-staff matching on person
ality and behavioral characteristics, and a 
complicated experimental deRign to st udy the 
comparative outcomes of community and insti 
tutional treatment. This landmark project, some 
minor flaws notwithstanding, haR strongly in
fluenced thought and planning in juvenile corl'E'C
tions not only in California but also nationwide 
and worldwide. 

Project Cl'Os81'oad.c;, in the District of Coltlm
bia (1968-71), also had an impact. The project 
was designed to explore the possibility of divert 
ing young first offenders from adjudication by 
providing counseling, job-finding, educational 
placement, and other services during a 90-day 
period after arrest and before trial. Successful 
participation led to dropping of adjudication, 
The project demonstrated, by means of a quasi
experimental design, that recidivism rates were 
reduced significantly and that job status and earn
ings were Llpgraded. ", Economically, the project 
Rhowed benefit 'cost ratios of about 2 to 1. The 
project has now become part of the operations of 
the D.C. Superior Court. Along with the Man
hattan Court Employment Projeet, it has served 
HR 11 model for about 30 or 40 other pretrial diver
sion projects in the Nation, It haR alRo led to con
greRsional interest (S. 798, Mr. Burdick, and 
H.R. 9007, :\11'. Railsback) in providing a sound 
legislative base for pretrial diversion program~, 

Another evaluative study that made a difference 
was a time-serieR analysis entitled Narcotic-Ii/
wived 01felldersin the D.C. Department of Cor
rections. co Done in February 1969, it found that 
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the rate of intake of such offenders was describing 
the early stages of an exponential curve. Intake, 
in ordinary language, had begun to shift abruptly 
from a long, gradual rise to a steep, upward climb. 
The study recommended quick development of 
~ommunity-based treatment in place of prison for 
theRe offenders, otherwise the D.C. prisons would 
soon be vastly overloaded. The result, within 6 
months, was two halfway houses for narcotic
involved offenders. Within 12 months, these were 
expanded into a District-wide Narcotics Treat
ment Administration-now apparently necessary 
for what looked like a full-blown heroin epidemic 
in the District's high-risk population. Within 2 
years the program grew into (proportionately) 
the IargeRt methadone maintenance treatment 
program in the Nation. 

From these five cases, what can we say
tentatively-about evaluation projects that pay 
off? 

Fi!'st, elli kinds of research designs are repre
sented. This suggests that payoff can come from 
anywhere within the methods spectrum-as 
Bailey and Berkowitz have shown. The five cases 
included surveys, a panel-interview, a time series, 
a quasi-experiment, and a rather elaborate con
trolled experiment in three phases: perhaps the 
most diflicult and at the same time the most in
formative experiment thus far seen in the social
behavioral field. Paradoxically, the biggest impact 
came from the crudest of the five studies-the 
field survey of county probation departments
and the recommendations that followed from the 
survey. 

Secol/d, the five cases tell us that we can often 
get high impact from a small study. The Narcotic
Offender study took only a man-month of time 
and cost at most two thousand dollars, but it led 
to the rather quick establishment of one of the 
major narcotic-addiction treatment programs in 
the Nation. 

Thil'd, projects with impact have thus far been 
changing the system rather than the offender. 
There seems to have been little gain up to now 
from attempts to "change the offender." A pos
sible exception is the D.C. Narcotics Treatment 
Administration, which has seen a marked re
duction in heroin use in the District. The reduc
tion is presently being interpreted as largely the 
result of attitudinal and behavioral changes by 
program clientele.~1 It may also be argued that 

''': I Rouert L. DuPont and Mark H. GreenE", HThe Dynamics of a 
Hel'oin Addiction Epidemic: Heroin Use Has Declined in Washington, 
D.C.... Science. 181 (August 24, 1~73), pp. 716·722. 

CTP was effective in changing its clients. There 
is a tendency to dismiss CTP with conments such 
as, "Well, it does at least as well as the institu
tional program, and it costs less." This evalu
ation fails to give credit for the ma;'ked change 
in performance of selected categories among the 
various I-level types. It is probabl~, however, 
that the major impact of CTP is to:nduce com
munities to provide increasingly for the treatment 
of juvenile delinquents at the local rather than the 
state level. And in this respect, CTP is much less 
potent than the probation subsidy. 

Fourth, the projects with impact seem to come 
out of situations where researchers are active in 
making recommendations and in following 
through on planning. Rather than finishing their 
work with a final report, they conclud\.~ with both 
a final report and a documented plan for either 
a more rigorous follow-on study or an action 
program. 

Pi/th, the projects with impact tend quickly 
to set off a chain of actions and dedsions by 
planners, administrators, and official.; in other 
agencies or political entities. This may result 
because the impacting project or study implies 
system change, which involves a wide:ling circle 
of actors. Why the major impacts have thus far 
worked out as system change rather th~n offender 
change is not clear. The explanatiol may be 
simply that it is futile to "tinker Witll" or "fine 
tune" the present correctional proces,~es in the 
hope of making significant changes in offenders. 
In essence, the only real option open to the re
searcher, the correctional administrator, and the 
public is to seek major, constructive changes in 
the correctional system. 

What do these five cases tell us about;gcreasing 
the rate of payoff in correctional evaluation? Con
duct more surveys? Engage in more ec:ploratory 
or nonexperimental studies? We could make 
clearer decisions about this if we had III oppor
tunity to examine a broader range a 1d larger 
number of case studies. We could also p 'ofit from 
some advance knowledge about how mw:h change 
and how much stability we are facing ir the next 
decades. If change in corrections is going to ac
celerate, we will need freer and more imaginative 
studies; more resourcefulness and less mechanical 
following of traditional research rules. 

Provisionally. payoff can come from an:, method
ological direction, so we should not become enam
ored of elaborate statistical techniqw~s or of 
controlled experimental designs-no more than 
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cin:umstances warrant. It seems important also 
to shape evaluative procedures and subject mat
ters more closely to the information requirements 
and the decision needs of the time. For the pres
ent, it appears wise to focus more on changing the 
system than on changing the offender, accepting 
that at a later time the reverse emphasis might 
oecome more appropriate. We need, of course, to 
Jearn how to change the offender, although re
sources should not be expended heedlessly in at 
tempting this change in "unworkable" structures 
or procedures. And here we note that Speer and 
CTP make a partial case for the possibility of 
changing youthful offenders, even within the 
present system.::~ Finally, we appear to need a 
new breed of researchers-people who can formu
late realistic though innovative program plans as 
well as execute competent studies in a variety of 
resf'arch designs. 

Tomorrow's Evaluative Research 

What will tomorrow's evaluative research in 
corrections be like? We must be tentative, again, 
but it seems that evaluation will become mQre 
varied, focus less on certainty and more on utility 
of knowledge, answer questions more quickly, 
and come from researchers who are more flexible 
or adaptable-possibly individuals who are in
creasingly making a career of correctional or 
criminal justice research. 

Campbell talks about "trapped" and "experi
mental" administrators.~3 The former are emo
tionally involved in their programs and occasion
ally show an inclination it ,helve or bury negative 
research findings. The laer are more detached 
and pragmatic; they regaLd programs as some
thing to be retained if they work and to be re
placed if they don't. We obviously need more 
experimental administrators as heads of agencies. 

We also need experimental rather than trapped 
researchers: Persons who don't have to "go by 
the book," who are comfortable with a quasi
experiment when a controlled experiment can't be 

:."~ Speer's discovery that 75 percent ot the experiment."i with juvenile 
oITt'noen:l in psychoth<>nq'1Y result in signiflcant reductions in recidivism 
may of course have implications for only a -:;maH portion of the total 
juvE'nile uffender population, 

:;'( Donald T. Campbell, "Reform~ as Experiments," American PdY~ 
du)iooixt. 24 (Apd1 l!H;!). PI'. 409-429. 

:':-f Pl'oject CJ'{)s"'l'oaJs (footnote H}) i8 a good illustration of re
s()ul'cefulness in {"t'iminal justice research under difficult conditions. 

;!.", l'roc,~('dinfJ'''(, Suutheast 'Evaluatiun Symposium. Raleigh, N.C., the 
NOl'th Carolina State Planning Agency. June 15·17, 1973. 

David A, Wal'd, "F.valuative Reseat'ch fur Corrections." Pri~o11erH 
in A merica. Lloyd K Ohlin (ed.). Emdewood Cliffs; Prentice HaU. 
Inc .• 1973, PI>. 184-20G. 

,:., Rmr/uation of Law J.:11fortf'1'ffcnt ASKi."(tanf'{' Admini."(tration rro~ 
.IIram!i: A Conjc:rt'11C(' Summaru. Wa:-;hinK'ton. D,C.; National Aca.demy 
of PubHc Admini::itratiun and the U.S, General Aceountin~ Office, 
F(.,bt·ua l'y 22~23. 1~)7;3. p.!), -; 

done, who can effectively use nonexperimental 
studies to aid planning and decision-making, and 
who have an interest in contemporary methods
from cost-benefit analysis to simulation. 

In recent years there have been 10 or more 
demonstration projects in adult pretrial diversion, 
all carried out as quasi-experiments. This develop
ment comes at a time when there is increasing 
discussion about the unsuitability of the true ex
periment for action research in contemporary 
so:::ial agencies. The pretrial diversion studies are 
providing at Jeast partial validation for the argu
ment that research is tending toward increase in 
both flexibility and power to impact.~! 

Tomorrow's Evaluators 

Who is going to do the evaluation? Part of 
the evaluation crisis is lack of staff, and particu
larly the right kind of staff. Most state depart
ments of correction lack research units altogether. 
Most state planning agencies for criminal justice 
programs also lack evaluators, although they are 
receiving increasing support and guidance from 
LEAA in developing or finding evaluative capa
bility. The new National Association of State 
Criminal Justice Planning Agencies should even
tually prove to be another important source of 
guidance and support. 

In their search for evaluative capability, the 
state agencies are not sure which way to turn. 
They are leaning, understandably, toward evalu
ation of programs by outsiders: University fac
ulty, consulting firms, and research institutes. 
"You can't evaluate your own boss," was the 
slogan at a recent regional meeting of state plan
ning agency evaluators. ~r. And "Evaluation re
search is one of the few ways of keeping the cor
rections business honest," one university professor 
recently remarked, apparently implying that this 
can best be done from the outside.~6 

LEAA, Etz-ioni, and Rossi have complicated 
this dialogue in a number of ways. LEAA re
ported at a meeting on evaluation called by the 
U.S. General Accounting Office early in 1973 that 
extensive failure resulted when research monies 
were given "hands-off" to a number of selected 
universities. "Although a variety of methods was 
used to carefully select the universities, LEAA 
was (hard) pressed to identify any results from 
the research."27 

Professor Etzioni had remarked earlier on the 
fact that university faculty members were not 
good prospects for applied research tasks. They 
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tended to turn the tasks into basic research pro
jects in line with their own academic interests. 
Etzioni referred to Professor Rossi's description 
of such practice as "Robin Hooding."~s 

Evaluation by consulting firms also has its 
drawbacks. Professor Roos observes that while 
the academic researcher is perhaps somewhat un
responsive to the decision-maker's needs, the con
sulting firm is likely to be oversensitive to the 
decision-maker's wishes. "Instances have been ob
served where a consulting organization asked to 
evaluate a program provides its client with a 
whitewash which the evaluator assumes, or has 
been told, the client expects."~!) 

Are there solutions to these obviously serious 
problems with outside evaluation? With respect 
to university-based research, Professor Brooks 
sees a need to change the academic reward struc
ture. 

That structure is not geared to encourage faculty 
participation in the evaluation of agency action pro
grams. Confronted with time limitations, the need to 
gather and analyze data on projects designed by 
others ... and a paucity of opportunity for career
boosting publications, most academicians prefer to 
remain aloof.:>" 

While acknowledging that the university re
ward structure needs changing, Brooks is not 
sanguine. "We've known for a long time that it 
needs changing." As for consulting firms, Brooks 
is equally pessimistic, and he has no suggestions 
to offer. 

These capsule comments should not obscure 
the fact that some university faculty and some 
consulting organizations have done commendable 
work in evaluation. However, they underscore two 
conclusions. First, these outside evaluators must 
somehow be induced to raise the quality and rele
vance of their work. Second, the correctional ad

2k Amitai Etzioni. "Redirecting Resea.rch Dol1ars:' Washington Post, 

J~\r:.e J~~~1~:2.P. Roos, HEvaluatlon. Quasi-Experimentation and Public 
Policy" in Qua.r,ti-Experimental Approache8. James A. Caporaso and 
Leslie'L. Roos, Jr., (eds.}. Evanston: Northwestern University Press. 
1973, p, 297. , 

;w Michael E. Brooks. "Dimensions of and Constraints on Evaluntlve 
Research," Proceeding8, Southeast EvaluatioJ: Symposium. Raleigh: 
North Carolina State Planning Agency. June 15-17, 1973. 

"n Stuart Adams. InterG.ction Between. Indivl"riual lntervie'w Therapy 
and Amenability CtaR8(ncaticm in Older Y01tth Authority Wards. Sacra
mento: Cahfornia Youth Authority. Research Report No. 20, January 
1\)61. Reprinted as "The PICO Project," in The SocioWYlI of l'uni"h
mcnt n.nd Correction, Norman Johnston, et ai .• (eds.). New York: 
John Wiley and Sons, Inc" 1970 (2nd ed.), pp. 548-561. 

;12 Ted B. Palmer, "California"s Community Treatment Project for 
Delinquents," Journal of Research in Crime and Delinquency. 8 (Jan\!
Rry 1971), pp. 74-82. 

11 Carl Jesness, et aL The Youth Centcr Research Project. Sacra
mento: American Justice Institute, 1972 (2 vols,). 

,,. Malcolm W, Klein. Street annll' and Street Workers. Englewood 
Clift's. N,J,; Prentice Han, In",. 1971. 

.1.. EHiot Studt, C-V1tit: Search ft>T Community in Prison. New 
York; Russell Sage Foundation. 19611. 

30 Gene KaR-sebaum. et al.. PriRon Treatment and Parole Surt--ivai. 
New York: John Wiley and Sons. Inc., 1971. 

:~j Robert Emrich. "Models for the Evaluation of State Criminal 
Justice Programs/ t Proceedings: Reseurrh Workshop. San Francis.co: 
California Probation, Paro1e a'ld Correctional Association. May 29~ 
,J une 1, 1973. 

ministrator who seeks outside evaJuat on should 
realize the problems he faces and be p·(~part!rl to 
deal with those problems in more knfJ'vJedgeable 
manner. 

What of the correctional agencies Hemselves? 
To what extent should they plan to carry the bulk 
of evaluative research? Or should they accept the 
dictum that "You can't evaluate your own bos;;;"? 

One issue is capability. The record h~re is fav
orable to the agency research units. If we compare 
the final agency reports on the PICO Project,3J 
the Community Treatment Project,32 and the 
Youth Center Research ProjecP3 with final uni
versity staff reports such as Street Gangs and 
Street Worke1's,31 C-Unit: Search for Comrnu.. 
nity,;l~' and Pri.'wn Treatment and Parole Sur
vival,31l it is clear that the correctional agency 
research shows better design, more objective re
porting, and products of greater utility to the 
decision-maker. This would argue for expanding 
agency research efforts. 

The fairness of the foregoing comparison is 
not immediat~ly evident. One can question the 
representativeness of both the research and the 
researchers. However, the point most worthy of 
emphasis here is that in the past 20 year:.; the best 
evaluations of correctional agency programs have 
been done by agency research staff. 

There is a second crucial issue-recruitment, 
Can capable persons be attracted into and re
tained in correctional or criminal justice research 
in sufficient numbers to meet the rising need? The 
recent history of recruitment shows young re
searchers staying with an agency only a short 
time-many soon returning to the campus as 
teachers, where occasionally they become writers 
of abrasive polemics on corrections. The latter 
is understandable, given the dehumanizing and 
irrational aspects of the correctional enterprise. 
Nevertheless, it tends to complicate the staffing 
problem. 

How, then, can agency evaluation units develop 
and improve themselves? Clearly, some thought 
to methods of attracting and retaining pnductive 
researchers is required. There is anothEr possi
bility. Emrich has suggested that effective re
search staffers can be developed within ag~ncies.37 
He proposes an "apprenticeship model" of evalu
ation, in which existing administrative or opera
tional staff will undertake assessment of projects, 
receiving guidance as needed from researcher
consultants. In time the apprentices may become 
masters. 
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This propo.-;al brings to mind the fact that 
sonH' of the noLalJl(~ early studies in California 
('orreetiolls, particularly the Special Intensive 
Parole 'Cnit (SIPt') 1953-64, and the Pilot hl
tensin' Coullseling Organization (PICO) 1955-61, 
were beg-un by operations or treatment staff, with 
outside consultation. And in the Los Angeles 
C'ount~' Probation Department, six probation of
ficel's PI'oposed and carried out a controlled ex· 
perimental study of the effects of group counseling 
on juvenile probationers-an experiment that 
.delded positive results in a brief but workman
like effort.:;' 

Critical as the staffing problem may he, its 
final resolution is difncult to foresee. If an on-the
spot recommendation were required, the evidence 
apparently supports wider development of cor
rectional agency research units. Three such units 
hm'c ('ompiled good records of evaluative research 
production and program planning and develop
ment over the past several years. Furthermore, 
they have disseminated their major findings over 
a broad audience, apparently to good effect. These 
units now serve as models for other agencies. 
Their ability to combine superior research pro
dlleiivity with effective planning and development 
within the same unit makes them stand out in 
comparison with other possible sources of evalu
ntion and planning. Their powerful role in tech
nology transfer adds further to their importance 
as models. 

There remain other issues that bear signifi
cantly on the prospects of correctional and crim
inal justice evaluative research. These can only 
be alluded to here. One is the matter of agency 
administration: Effective evaluation and planning 
require pragmatic, experimental stances by for
ward-looking, .supportive administrators. There 
is need for adE'quate organizational and fiscal 
support for research. There is need to eliminate 
the excessive levE'1 of trial-and-error in present
day evaluation, and to reduce some of the dupli
cation in projects and evaluath·e studies bet\veen 
states in the current evaluation drive. 

The list can be expanded further. There is 
need for better use of theory as a guide to evalu
ation, and a need for long-range as well as short
range stl'iltegieH for evaluation, There is need to 

encournge the development of a sound research 
tradition in corrections, relatively independent 

'" Stuart Adam~. "An EXlJ€l"irnental A:-:::e3sment of Ciruup Counseling
With Ju,¥pni!(> Probationers:' '!ournnl of thf' Crtlifor'r,in Probaliot1, 
!'(iro!( (If,,; Curn.:diolwt ."t.'i.iociation, 2 (Spl'inF 1965), Pl), In~25. 

of academic depa rtments and cOllsulting organiza
tions. And, finally, th(,1'e is n:~(>d for the en
couragement a nel support of meaningful Chreers 
within the :lI'PHS of conectional and criminal 
justice research. 

Summing Up 

In summary, we note that correctional evalu
ation has been an actin' Hnd relatively produl"tive 
enterprise over the past two or more dccade:.;. Its 
accomplishments mn.\' be compared favorniJly with 
achievements not only in social action fields but 
also in more n:mote l,ir.ds of endeavor. 

;\lany of the products of evaluativp research 
have impacted ht':I\'ily on correctioll." and criminal 
justicp, as witness the Probation Subsidy Pro
gram in {'aliforniH, the Narcotics Treatment Ad
ministration in the Distriet of Columbia, and the 
pretrial diversion programs now under develop
ment in many states, In corrections, the impact of 
evaluation has shown up primarily as Hystem 
change; there appears to be less evidence of pro
gress in furthering offender change, except pos
sibl\' with juvenile offenders. 

The imp;,ct of evaluation thus far has come 
primarily from "weak" research designs that 
prod lice information of low certainty levels. Con
trolled experimental studies, or other "strong" 
designs, with perhaps one or two exceptions, have 
exerted little influence. l\lore recently, the quasi
experiment and cost-benefit analysis ha \"c been 
teamed successfu II;; in eif orts that have brought 
strong support to pretrial ctiversion as a criminal 
justice procedure. 

What form corredional evaluation will take in 
the future depends largely upon the rapidity of 
change and the spread of systems thinking in 
criminal justice. It also depends upon the extent 
to \vhich rational long-l ange strategies of c,'alu
ation emerge. The likelihood is strong that some 
forms of traditional evaluation (e.g., controlled 
experimentation) will decline in importance and 
that contemporary methods (cost-benefit analysis, 
operations reilearch, systems analysis, and simula
Jation) \\'ill grow in importance. 

Staffing of an eXI)anding criminal justice evalu
ation effort poses some severe problems. \Vide
spread disappointment with university-based and 
cons tilting-firm research and the relative success 
of agency-based research \vhere there has been 
gocd support suggests that more emphasi~ should. 
be placed on the latter approach to evaluation. 
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However, there is also need to improve and to 
make more responsible the contributions of uni
versity faculty and consulting organizations. 

Given the development of several additional 
agency research units with high capability and 
also more concern for the recruitment or de
velopment of "experimental" administrators of 
agencies, the groundwork may be laid for the 

emergence of a strong correctional research tra
dition based within the field of corrections itself. 
Such a tradition would aid greatly in defining 
productive research models, recruiting and hold
ing promising staff, building and disseminating 
a body of operationally relevant research, .. nd 
speeding the development of a more rational and 
more humane correctional process. 

M-8 




The Philosophy of Corrections: Revisited * 

By WILLIAM E. AMOS, ED.D. 

Chainnan, Youth CmTeciioll Division, U.S. Board of Parole 

WHEN INVITED to address this convocation. 
I readily accepted without defining a> 

theme for my comments. After some 
thought I felt that I did not want to repeat many 
of the themes or positions that are popular today 
in corrections and leave the impression that I 
believe and advocate all of them. This would be 
intellectually dishonest. There is no question that 
much is wrong with the correctional process, 
however, I am not at all sure that the principal 
issues are the ones receiving the attention. 

History of Corrections 

Corrections in the United States may be traced 
back to the early colonial period when it was felt 
that by punishing the offender we could cause him 
to no longer desire to perform antisocial acts. It 
was during this period that offenders were de
graded in public and incapacitated for significant 
periods of time. We thereafter, as a result of the 
influence of the Quakers, adopted the philosophy 
that adequate meditation and moral instruction 
would cause the offender to terminate his illegal 
behavior. It was also at this time that the concept 
of "doing time" evolved. Evolving out of this 
philosophy was the concept that communication 
between offenders was contaminating and that 
adequate discipline with religion and separation 
of offenders would act to reduce traits of crimi
nality. During this period, from about 1830 to 
1870, the well-known Auburn and Pennsylvania 
systems came into being. Although both systems 
differed from each other in some aspects, both of 
them allowed no verbal contact between prisoners 
and stressed the importance of self-righteous 
visitors proclaiming both the gospel of good be
havior and of religion to the inmate. This system 
did not work and actually tended to drive many 
offenders mad as a result of a lack of contact with 
others and what often amounted to· almost total 
isolation. 

After the Civil War, around 1870, we entered 
into what is commonly recognized as the reform
atory era. It was during this time that the use of 

• A ('onvocation address presented at Culver"Stockton CQlIege, 
Canton. Missouri. October 18, 1973. 

release by parole evolved as well as the indetermi
nate sentence and the belief that the way to .~uc
ceed was through education. 

Initially the emphasis 'Was upon vocational 
education and, doubtless, many did gain tradeH 
that they could use legitimately. Around 1900 the 
industrial era emerged upon our Nation, and it 
started to be recognized that although people 
could be educated in prisons, they needed to gain 
a desire to use the education in order for the 
training to be meaningful. Therefore, for the 
next 30 some years there was a strong emphaflis 
upon the industrial prison. Inmates performed 
labor during the day and gained education at 
night. For a variety of reasons, this approach 
was no panacea and when the depression struck 
this country with the associated lack of employ
ment, laws were rapidly passed which greatly 
diminished the ability of our correctional institu
tions to maintain industry that was in compe
tition with civilian industry. 

With the advent of the behavioral sciences 
during the last 40 years, it has been emphasized 
that individuals are molded by societal and psy
chological pressures during their developmental 
years and that the adult is a product of the 
environmental mode out of which he grew. Dur
ing this time the classification system was 
adopted and the theories from the Freudian school 
of psychology became quite prevalent with re
spect to causation and cure of antisocial behav
ior. Recently there has been emerging, with re
gard to the offender, a feeling which I would call 
societal guilt. The overall assumption is that the 
offender is not responsible for his behavior be
cause agents outside of himself allowed him to 
evolve in an environment that tended to produce 
an antisocial individual. 

Present Status of Corrections 

During tbe past two decades our system has 
been in a state of active turmoil. The various 
social agencies and service institutions are contin
ually being criticized and attacked, and in many 
cases drastically modified. I will be the first to 
admit that drastic modifications in many of our 
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idstitutiul1s are greatly needed, but I am not sure 
that the changes that have occurred in many in
stances h;l\'e been the ones that will have a 
long-term productive effect on our Nation. 

As a part of our national psychology we are 
very short-term oriented. When we have a prob
lem we like to jump in and find the answer. We 
are not geared to face social issues that have been 
developing over scores of years and to develop 
needed ·remedies that may take a like period of 
time. I think that this has been one of the most 
frustrating elements of the Viet Nam conflict. 
It was long-term, drawn out, and we could see no 
end. I think this gradually resulted in changes of 
attitude that caused great national pressure, not 
that we were morally opposed to the war. Con
sequelltly, those social institutions that are more 
vi:::ible are attacked first. We have gone through 
the problems of welfare, the police, the courts, 
the schools, and the churches. Now corrections, 
which has been hidden for many years in the 
wasteland of America, has suddenly become vis
ible. The activists have found a new and fertile 
ground, and much of \vhat they see is personally 
reprehensible to them. Unfortunately, great num
bers of these activists are not as concerned with 
human beings as much as they are concerned 
'with: (1) pulling down the system, and (2) pro
moting their own reputations. Regardless of how 
you see the attack on corrections by various in
dividuals and organizations, the point is that our 
correctional programs and institutions are no 
longer hidden from the public, they are under 
attack and are going to have to respond in one 
form or another. 

Another very important factor in considering 
the status of corrections today is to see it within 
the frame of reference of the changing value 
system of our country. The "puritan work ethic," 
the accountability of man for his behavior and 
actions, the responsibility of a person for his own 
welfare. the purpose of marriage and home as 
the foundation of our social structure, and the 
modification of standards of behavior and atti 
tudes have all drastically changed in recent years. 
It has become popular to ignore those laws that 
one disagrees with, to diallenge the right of 
authority and laws that limit free expression, 
and there is a great belief that the rights of the 
individual far outweigh the rights of society. The 
point that I am making does not depend on 
whether one is a liberal or conservative. The 
point is that America's changing value system 

has a profound impact on the criminal justice 
process. I think another national development 
that has so affected our thinking in recent years 
and has been reflected in the modificdion of our 
institutions would be the various assumptions 
that have been held concerning human behavior. 
More than any other culture or any other society 
of comparable size and structure, we have become 
professionally oriented. By that I mean we have 
developed an awe for professionals and their 
contributions that fall into the areas of law, 
medicine, and the behavioral sciences. We operate 
on the assumption that there is an answer to any 
question if the proper interdisciplinar:1 approach 
is taken. Some of these assumptions have led us 
to believe that: (1) All behavior can bl~ modified; 
(2) people commit crimes primarily out of ne
cessity and need; and (3) what we ne.~d to do is 
provide more money for research studies that will 
furnish us with creative, innovative answers. In 
summary, what I am saying is that our national 
philosophy regarding corrections is that, if we 
had better training of professional staff and more 
money for programs we could rehabiLtate most 
of the people that are- committed to c(.rrectional 
agencies. 

Our National Corrections Philosophy 

Should Be Modified 


At this point in my presentation I would like 
to set forth a proposed modification of our na
tional philosophy. That proposed modification is 
primarily based on the following premise: Be
havioral sciences at this stage do not know how 
to rehabilitate criminal offenders. 

During the past 25'years I have been involved 
at the local and national level with the adminis
tration of programs in education, manpower de
velopment, corrections, and various other reha
bilitation programs. I have visited all 50 states 
and observed programs that have been funded 
by the Federal Government, as well af, private 
organizations, and if there is one thing that 
have learned it is simply this: We really do not 
know what we are doing. As a behavioral scien
tist I disagree with the feeling that ~:havioral 
science has not had an opportunity. W: thin the 
la~t 15 years there have been more funds provided 
for social research and consultation relating to 
the behavioral sciences in this country than at 
any time in history. From the viewpoirt of de
veloping models for national implemlmtation, 
very little of a positive nature has resul1ed from 
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this mammoth expenditure. This does not mean 
that we have not learned, that people have not 
been helped, or that knowledge of importance 
that can be recognized in national policy has not 
been gained. What we have been looking for are 
models in which we can place numbers of 
people and hopefully have them come out of the 
other end of the funnel modified in their behavior 
and attitudes. This simply has not occurred. From 
my experience, the one identifiable factor that 
has made a particular program successful has 
been the unique personality of the particular 
person who has provided leadership for the pro
gram. I have seen this in large programs relating 
to manpower and I have seen this in small situ
ations such as a work supervisor in a juvenile 
institution. 

Another element of great importance is the 
inadequate research that the behavioral sciences 
have provided. In recent years much of the re
search has been designed and interpreted to 
support the particular philosophy of the re
searcher and not to contribute new knowledge. 
This is a serious charge, but it is a charge that 
I do not back 3\Vay from. There are innumerable 
other factors that have been important in thi" 
period of social change, but I feel that those I 
have mentioned have had a particular impact. 

Correctional Philosophy Should Not 

Be Based on Rehabilitation 


My proposal for you today is that the philos
ophy of the correctional system in our society 
should not be based on rehabilitation of the of
fender. At this point, allow me to state some of 
my reasons and recommendations: 

(1) The medical and behavioral sciences do not 
have the capability of 1'ehabilitating the criminal 
offender on an organized and c011sistent basis. 

(2) When we speak of rehabilitati<m we assume 
that the subject in question has been habilitated. 
In many cases the clients of correctional agencies 
have a long history of acting out, antisocial be
havior that does not reflect that they have ever 
been habilitated as to social norms, values, be
havior, and expectations. 

(3) We are probably as confinement-oriented as 
any country on earth. As a result we have placed 
many categories of individuals in correctional in
stitutions for treatment that is beyond the capa

1 National Advisory Council on Correctional Justice Standards and 
Goals, Report of the Task Foret' on Corrections (working draft of 
chapter 17-"Priorities and Implementation Strategies," undated). Vol. 
4, p. 21. 

biIity of the system. These include the medical, 
social, and psychological misfits that society has 
not provided programs or facilities for and whom 
the correctional system inherits. 

(4) Only those persons committed for the fol
lowing reasons should be placed in the insti
tutional setting: (a) Those sentenced for deter
renee; (b) those sentenced for accountability; 
and (c) those sentenced as physical threats to 
society. 

(5) More structured and controlled alterna
tives to incarceration should be provided the 
cOllrts. Most of the programs provided now are 
too permissive, have limited resources, and have 
little control over the individual in their care. 

(6) The courts, the public, and parole boards 
realize that some persons have to be iucarcerated 
for the leelfare of society. The National Advisory 
Commis.~ion on Criminal Justice Standards and 
Goals states the following: 

It also mU3t be conceded that there are dangerous 
or confil'med criminals who by a:IY light must be con
sidered poor, almost hopeless, prospects for social re
integration. For the safety of the public, they must be 
locked up until the passage of time at least has redm:ed 
them to the point where~ they no longer are a threat. 
There are plenty of prisons for this type of offender, 
and corrections has proved itself eminently capable of 
eonfining them securely. Tht' Commission has nvt found 
it necessary to consider tbem at j(,ngth in this report, 
exct'pt to recommend extended prison tt'rms.! 

(7) We move towwrds a more active use of 
com IiIlmit y-based programs for those who need 
not be placed in an institutiollal setting. 

Let us for a moment look at what is happening 
in corrections. First of all, for the most part, con
victed offenders receive suspended sentences and 
probation. Those not placed on probation usually 
have a record of community maladjustment that 
indicates that if they are released to the com
munity they will rapidly become reinvolved with 
multiple community service agencies for a sig
nificant period of time. Further, their community 
environment (including associates) has either 
definitely influenced them toward illegal behavior 
or, at best, failed to effectively control or stop be
havior that is unacceptable. Recognizing this 
picture-that of an offender in an environment 
where he is strongly influenced to violate the 
law-we need to ask what we can reasonably 
expect a community program to accomplish. We 
are not magicians! At best, a community correc
tional program has only a few hours a day that 
can be devoted to the individual offender, and that 
time is in competition with several more hours 
a day where the offender may be in contact with 
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an environment that has led him in the past to 
commit antisocial acts. 

What kind of community programs are being 
proposed for offenders? Essentially, these pro
grams provide housing, guidance, opportunities 
for vocational and academic education, a stable 
environment, and psychotherapy. But will those 
presently being incarcerated respond to such pro
grams? Our information at this time would sug
gest that a limited number probably would. 

In community programs we can work with 
those individuals that are willing to participate. 
If the offender is not motivated, a community pro
gram for him will fai\. We are already putting 
many of the highly motivated individuals on pro
bation. 

Please do not think that I'm against community 
corrections! I'm not. What I am against is the 
concept of community corrections on a wholesale 
basis. Community corrections is not a panacea. It 
is one correctional tool, among many. Because 
some of the more vocal or academic correctional 
writers feel community corrections is the final 
answer, that does not mean that their statements 
are necessarily accurate or valid. Different pro
grams \\lork for different people. We cannot for
get individual differences. 

(8) Correctional institutions and parole boards 
should not be evaluated on the basis of how well 
their clients pe1,/onn in the community. A major 
portion of these individuals have been exposed 
to the various social agencies in our society and 
have failed. They are the sum product of genetic 
inheritance, deprivation, rejection, and failure. 
Their formative years, in many instances, were 
a total tragedy. As an older youth or adult they 
enter a correctional system after other agencies 
and institutions have proven inadequate. We also 
fail to realize that for many of these offenders 
the criminal or antisocial life style is very satis
fying and they resist all efforts tb modify their 
behavior or values. Others have such a hardened 
long-term value system that change or insight 
is next to impossible. 

An additional group is motivated by political 
or racial hatred to such an extent that behavior 

modification is actively resisted both psycholog
ically and physiologically 

(9) A national system. of accredit'Ltion of in
stitutions should be implemented and institutions 
should be required to offer services ar d resources 
that meet the requirements that shflUld be ex
pected in a Nation that values human dignity and 
the Tights of individuals. I further believe that a 
program to construct a number of smaller institu
tions that will allow many of our h .lge human 
warehouses to be discarded should Aeceive the 
highest priority. I realize that this is the opposite 
position taken by many who advocate no new 
construction in the foreseeable fllturE. 

Summary 

In summary, I want to emphasize the fol
lowing: 

(1) We should confine fewer people, 
(2) The philosophy of confinement should be 

deterrence, accountability, and the protection of 
society-not rehabilitation. 

(3) Adequate training or rehabilitation centers 
should be operated by other agencies to service 
those offenders whose offenses are dj rectly re
lated to educational, physical, or psychological de
ficiencies. These agencies may be vocational re
habilitation, welfare, educational, or eVlm private 
agencies. 

( -1) Whenever a person is confined he should be 
provided the protection, services, and opportu
nities that would reflect our belief in He dignity 
and nature of man. I would further prcpose that 
a National Inmate Bill of Rights be prepared, 
and all states be urged to adopt and implement it. 

I believe that such a national philosophy, if 
implemented, would allow us to operate a criminal 
justice system that would better serve both the 
inmate and society. 

I have not comprehensively covered ~lll of the 
important aspects of my position. I perhaps have 
too strongly left the impression that im titutions 
and the helping professions are completely inade
quate. This is not true. We know a great deal and 
many lives are positively touched, but when seen 
in the total perspective my statement sta.nds. 

N OW both the public and the correctional staff expect prisoners to be, at least, 
no worse for the correctional experience and, at most, prepared to take their 

places in soCiety without further involvement with the law.-NATIONAL ADVISORY 
COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS, 191:1. 
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Crisis Intervention in a Probation Setting 

By GLORIA CUNNINGHAM* 

I
N THE LIGHT of a great amount of attention 
being focused on the criminal justice system, 
not all of it welcome, it is disappointing to 

note that the practice and techniques of proba
tion supervision are still being viewed primarily 
as an afterthought in the criminal justice process. 
An article details a series of glamorous, innova
tive and unworkable alternatives to incarceration 
and includes somewhere as a footnote that pro
bation supervision might also be viewed as such 
an alternative. Concepts of community-based cor
rections are being vigorously discussed at con
ferences and seminars without reference to in
sights available from a long tradition of probation 
and parole supervision, as if these services had 
somehow operated in a vacuum. As a change of 
pace let us assume for the length of one article 
that probation' is indeed a viable alternative to 
imprisonment, that in the majority of cases it 
can help to mitigate some of the destructive ef
fects of violative behavior, and that the person
nel are people of intelligence and integrity in
volved in a professional relationship with their 
clients with the intent of achieving an acceptable 
balance between the needs of the individual and 
his community. It is important to acknowledge 

"Miss Cunningham is a doctoral candidate at the Uni· 
versity of Chicago School of Social Service Administration. 
For 8 years she was a U.S. probation officer in the Northern 
District of Illinois at Chicago. She has also served as 
("onsultant to the Probation Services Council of Illinois. 

that these assumptions are at least possible if 
probation is to be lifted from its stepchild status 
and given the attention it ·deserves as a medium 
of immense potential in effecting positive change 
in both the individual and his environment. 

One of the effects of probation's low prestige 
is its theoretical isolation from the broad spec
trum of interventive techniques potentially appli
cable to the law violator. This has in turn resulted 
in the probation officer having to operate with 
either no clear frame of reference or from one 
so narrow and inappropriate that it creates more 
problems than it solves. Regardless of how others 
view us or ignore us we still have the day-to-day 
responsibility for thousands of adults and juve
niles under supervision. It is to our advantage 
to broaden our frame of reference and become 
familiar with some of the conceptual tools and 
pragmatic techniques used in other settings which 
are applicable to probation. In the process of 
doing so we may learn more effective ways of 
helping our probationers. We may experience a 
degree of increased personal satisfaction from 
our work. We may also learn that we have much 
to contribute to the total fund of knowledge of 
techniques of intervention and social treatment. 
A case in point is the emerging body of concepts 
referred to as crisis theory. Other disciplines 
and practice settings through research and em
pirical observations have contributed a variety 
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of insights about the unique attributes of a person 
in a crisis which should have value to us as prac
titioners. At the same time it is possible that we 
can add to these insights as a result of our ex
perience \"'ith clients in the crisis state and be
cause of the fact that we practice in a crisis 
setting. 

The concept of crisis is certainly a familiar one 
in crimir:al justice. It is perhaps one of the most 
ubiquitous features of courts, penal institutions, 
and parole agencies. Crisis theory however, a" 
this term is variously defined in the literature, 
has not been widely applied in corrections except 
in the most informal way. But the theory did not 
create the phenomenon of crisis and practitioners 
in the helping professions have probably always 
recognized some of the unique features of a 
human being in a crisis state and intuitively or 
otherwise have modified their interventive effort" 
to accommodate or capitalize on them. This is 
as tnw of practitioners in probation and parole as 
it is of practitioners in psychiatry. The earliest 
published attempt to identify elements of the 
crisis response is Lindemann's classic study of 
the survivors of the Coconut Grove fire, I and the 
literatUre in the 1950's and 1960's reflects at
tempts at further specification of these theoretical 
formulations to a wide variety of mental health 
and social \velfare settings. There has been little 
attempt to review the implications of crisis theory 
for corrections or the potential contribution of 
correctional practice for the development of crisis 
theory. There is value in both approaches. Our 
clients come to us at a point of crisis in their 
lives. More skilled use of the techniques of inter
vention being developed can increase our effec
tiveness as practitioners. On the other hand the 
criminal justice system offers a unique laboratory 
for further examination of the human response 
to crisis. Unlike mental health or social welfare 
settings, the correctional setting is the crisis-pro
ducing event with which the client has to cope, 
the crisis of arrest, trial, sentencing, incarcera
tion, the imposition of controls on behavior and 
release on parole. In view of the impact of the 
penal system itself on the offender and his family 
it seems probable that workers in corrections 
have evolved techniques intended to exploit the 

1 Erich Lindemann, "SymptomatoJogy and Management of Acute 
Grief," American Journd oj Psychiatry. VoL 101.. Septt"mber 1944 .. 

:: For a more detailed presentation the reader 18 referred to LydlR 
Rapoport. "Crisis Intervention as a Mode or Brief Treatment," 
1'}tlJaric.~ of Sodal Casework, ed. by Robert W. Roberts and Robert H 
Nee (Chicago: University of Chicago Pres" 1970). p. 265; and 
Howard J. Parad. ed. Criltis Intcrv{!''ntion: Selected Readinos (New 
York: Family St"l:vice Association of America; 1965). 
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rehabilitative potential of the crish state which 
might be generalizable to other fieks of practice 
if made more explicit. 

Elements of Crisis Theory 

Since so little has appeared in correctional 
journals about crisis theory a brid review of 
some underlying concepts is in order.~ There are 
three core concerns in crisis theory: the nature 
of the event or stress which evok.!s the crisis 
state, t.he nature of human response ',.0 crisis, and 
the interventive techniques involved ill its resolu
tion. The event may be acute and dramatic such 
as a natural disaster, combat, major surgery, or 
the death of a loved one. It is helpfu in arriving 
at an understanding of crisis theory to recall one's 
own response to this kind of life event and to 
remember for example, the mixed llhysiological 
and emotional reaction to acute stres;·;. The event 
precipitating the crisis can also be part of the 
normal biological, social, or emotional changes 
that occur during a lifetime; puberty, senescence, 
marriage, pregnancy, divorce, retirement. Every 
individual develops certain characteristic re
sponses to changing circumstances and ways of 
integrating these changes so as to maintain an 
adaptive balance or homeostasis in interaction 
with his environment. A crisis arised when the 
adaptive mechanisms generally draw,} upon are 
not totally adequate to some severe stress. While 
individuals react differently, the "state of crisis" 
is characterized by an upsurge in tension and 
anxiety which is likely to increase the more in
adequate characteristic coping mechanisms prove 
to be. A person is apt to feel overwhelmed and 
helpless and confused to the extent of not being 
able to grasp the reality of his situation or the 
options available to bring about a resolution. Also 
a current crisis can stir up past thrpats or in
adequately resolved past crises which can in turn 
heighten the individuai's sense of vulnerability 
and the illusion of pathology. But an important 
insight of crisis theory is that the crisis state 
and its associated response pattern is not a path
ological reaction. It is more or less "normal" bio
emotional response to an abnormal event in the 
life of the person experiencing the crisis. 

After the initial disorganization in rosponse to 
the threat or "hazardous event" there tends to 
occur eventually the thrust to restore oneself to 
a level of more organized functioning again. If 
past patterns of crisis resolution are ineffective 
new ones must be found which may be more or 
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less successful, adaptive, or maladaptive. New 
energy becomes available to help in the process 
and there often occurs a rapid barely conscious 
reassessment of essential values, priorities, and 
goals which may have profound and far-reaching 
effects on the individual. All of the usual param
eters which he has used to motivate or direct 
his behavior are suddenly gone or rapidly dis
integrating. Part of the mounting terror of the 
crisis state is the fear that the person himself, 
the "I," the "me" he has always known is also 
disintegrating. There is no time to defend against 
the unfamiliar ways of thinking or new forms 
of behavior. Anything that gives promise of a 
stable reality once again will be quickly grasped. 
As stated by Perlman, "The moments of felt 
crisis are moments when the iron of personality 
structure and patterning is white hot. This is be
cause of the pervasive inner sense of shakeup 
and disorganization; emotion is intense; self
mobilization to flight or to flee, to struggle 
or to collapse is high, though it often cannot be 
sustained for long and may end in capitulation. 
The feeling is that something radically different 
must happen at once on the outside or within 
the self."3 It is precisely in these areas and at 
this point. in time that a skilled probation officer 
can intervene and help to direct this energy, this 
motivation to do something, into constructive 
problem-solving channels. Because of his acute 
feelings of discomfort and helplessness and the 
heightened motivation to do something about it, 
the individual in crisis is more likely to respond 
positively to anyone who can provide direction 
and hope in restoring a degree of emotional equi
librium. If this occurs successful crisis resolution 
ideally adds to his repertoire of coping abilities 
and problem-solving mechanisms. 

The implications for social treatment fall into 
three very general categories: intervention be
cause of the crisis with the goal of helping to 
restore the client to his former state of stability, 
intervention to prevent regression or deteriora
tion to a less adaptive level of functioning which 
might occur because of the crisis, and utilization 
of the crisis state to bring about a more adaptive 
level of general functioning than existed prior to 
the crisis. There is nothing mutually exclusive 
about these three interventive goals although one 
may be present or dominant when the others are 

• Helen Harris Perlman, Per8Dfta: Soci"l Role "nd Pero"""litl/.
Chicago and London: Un;v"",ity ot Chicago Pres., 1968, p. 30. 

• Rapoport, op. cit., 804·305. 

not. All are possible and appropriate to a proba
tion setting. 

Crisis intervention is vie\ved as being of es
sentially short duration. Treatment goab are 
limited to the extent that major concern is \vith 
the current crisis rather than with character re
formation. Information gathering or "diagnosi3" 
is focused on clarifying the various elements of 
the crisis, the positive or regressive coping mech
anisms of the client, and the options available for 
positive crisis resolution. Etiological factc'rs and 
developmental history are of interest only insofar 
as they throw light on the current stress. In con
trast to more traditional treatment the worker 
assumes a more directive role with the intent of 
lowering the client's immobilizing anxiety and 
moving him from his state of helplessness toward 
one of increased mastery and autonomy. This i" 
achieved in part by breaking down the total 
problem into more manageable segments and 
pointing out personal and environmental re
sources which may be brought to bear on the 
situation. Whetller or not these techniques are 
viewed in a crisis context they are somehow more 
compatible with corrections than other models 
which have emerged from the medical-psychiatric 
frame of reference. 

Rapoport makes it very clear that the crisis 
state should not be confused with chronic crisis 
situations. She identifies certain kinds of clients 
whose crises are largely self-generated and for 
whom being in crisis is a life style. 4 The distinc
tion is an important one to the extent that it 
emphasizes the need to apply this or any inter
ventive technique on a selective basis. If carried 
too far, however, it tends to perpetuate certain 
myths about probation caseloads and confuses the 
task of classification and diagnosis. The chronic 
crisis or crisis-prone client is not unique to cor· 
rections or :welfare settings, but may be found 
bedeviling workers in private suburban famJJv 
service agencies or analysts on Park Avenue.. lo: 
is a myth to believe that only certain type:- c. 

people violate the law, whether ooe chooses tu 

identify the type as teenager, Italian, black, p~:. 
chopath, or severe acting out character disort1:, 1. 

The inherent danger in this kind of diagno:;tl'_ 
type-casting by practice setting is a familiar IH1" 

to probation and parole officers. Our clients II :,. 

declared untreatable or unresponsive to rehabihld.
tive service and are denied service by other com
munity agencies simply because they are beinz 
referred by a probation officer. It may well be 
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that a corrections caseload contains a higher pro
portion of the chronic crisis client, but the in
dividuals who make up probation caseloads are 
not a special breed. They are probably more repre
sentative of the general population than is usually 
assumed by professionals and lay persons alike. 
Not only is crisis intervention applicable to this 
service population, but it is possible that research 
directed toward the adaptive. coping, and survival 
patterns of these clients might be among the most 
fruitful for crisis theorists. 

To clarify the point of view of this article, it 
is not the presumably higher percentage of crisis
prone or chronic-crisis clients in correctional case
loads which makes crisis intervention applicable 
to tliese settings. What is relevant is the fact 
that for most of the people who get caught up 
in the criminal justice system the very experience 
itself produces a state of crisis. This presumes 
that most of the people who are arrested or sen
tenced for an offense will respond with essentially 
the same crisis pattern as clients in any other 
setting and are capable of utilizing crisis inter
vention techniques in much the same way, 

The Presentence Phase as Crisis 

Certain points in the criminal justice process 
are more apt to produce a state of crisis than 
others. Among these are the arrest and initial 
detention, the presentence phase, at the point of 
actual or threatened revocation of probation, and 
when an offender is released from an institution 
and returned to the community. There are several 
aspects of the presentence period as crisis which 
are unique and which have implications as to how 
the worker intervenes in the situation. The crimi
nal justice system imposes on the offender a se
quential crisis-a series of hazardous events of 
increasing intensity. If a scale of severity of crisis 
could be established very high on the list would be 
those few minutes of exquisite anxiety before the 
judge passes sentence, before it is known if the 
next part of one's life will be spent on the streets 
or in prison. It is almost axiomatic in corrections 
to say that more can be accomplished with a 
client during the presentence than in an extended 
period of probation. If this is true then crisis 
theory offers some explanation. 

Typically the first interaction between adult 
offenuers and the probation officer occurs between 
the finding of guilt and the imposition of sentence. 
The defendant is in limbo "waiting for the other 
shoe to drop." He may be coming down from the 

trauma of the guilty verdict while having to g~ar 
up for the threat of the sentence. Theoretically 
this poses a problem for the probal ion officer in 
deciding which to relate to, but in practice the 
client's choice is generally to see tl,e experience 
all of a piece and to postpone any rf·action to the 
one crisis in favor of steeling himself for the next. 
An exception is when the guilty verdict was really 
unexpected. From the point of vie," of general 
theory it seems that the prolonged, sequential 
crisis of increasing severity call for a somewhat 
more complex pattern of coping abilities than is 
typical of other settings. 

By the time of the first interview with the pro
bation officer the client may have been in a crisis 
state for some time and may have developed some 
new mechanisms for dealing with the,e recurrent 
and similar threats. He may be sullen and defiant, 
super cool, totally confused and immobilized, or 
perhaps more typically, in a state of fluctuation 
between helplessness and controL The first task 
of the probation offker is to make sonle decisions 
and choices as to which of the coping lnechanisms 
can be supported as constructive. Thts is deter
mined partly on the basis of a quick assessment 
of the person and the broader implical ions of his 
crisis situation. For example, the ruilt-ridden 
breast-beating, remorseful defendant ;nay kindle 
joy in the hearts of defense counsels, but it is 
not the most desirable state for the cLent for an 
extended period of time. People in such a state 
are apt to do self-destructive things like confes
sing their guilt unnecessarily to their employers 
or mother-in-law. It may be more helpfl1 to move 
a defendant beyond this point to more construc
tive behavior such as finding a new job or mend
ing a sagging marital relationship. 

Successful intervention by the probation officer 
at this point in time is limited by the extent to 
which he has knowledge of the probable sentence. 
Certain defendants will probably be placed on 
probation; others ,viii probably be incarcerated. 
While the probable outcome may be stressed, it 
is helpful to many clients in crisis to discuss all 
possible dispositions and to do this in the light 
of the kinds of decisions and planning the client 
will have to make. What resources does the 
family have if the breadwinner is sent to prison? 
Do children have to be told if their father is on 
probation? Many clients bring up such questions 
anyway. but many others, especially first of
fenders, are either too unfamiliar with the reality 
or too immobilized to be able to ask such ques
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that these l'ollsidera- pHychiatric eOllsultation the client's sudden loss 
;nllS wh;dl tl'ld to be postp0ned until after sen

tencing Din.'" ,~(:ne several purposes if di",cus",ed 
during th., phase, Their discm1sioll 
h',,,,cns the Sl'llse of the unknown and reminds 
the client that whatever the disposition and in 
,~pitc uf limited autonomy he v,:iJ] hu\'c continuing 
rights, re,,;p11t:-iiJilities and relationship",. 

The ("()lTedioll~\ client is in some ways more 
truly helpless ill his cri",is than <:Iil~l1ts in other 
sl'ttiugs. He eantlot ullcommit a felony, wipe out 
j)<tst cOll\'ictio!:s, 01' ,wddenly produce a stable 
work hisLor.Y. For this reason anything he can 
do to restore some "ense of mastery or to im
prove his position is important, even if it is in 
terms as negative as how to do time \vith less 
diflkulty than in the past. With most defendants 
the di:;cu,;"iolls can be more positive. Clients can 
be motivat.,d to use this time to flIld jobs, enroll 
in training' 01' treatment programs, or to begin to 
\\ork ouL intl'rpcnw!1al and relationship problems. 
,Judges and professionals in general are suspicious 
or such "fuxhule cOHvenlions" but we tend to en
courage them anyway. It is possible that we 
uudenalue tlwir lasting' impact. :'laybe if the 
defendant is giYC'n more focused and forceful help 
at this crucial period around the direction and 
quality of thc,e choices, more durable and posi
tive change can be efl'eded. 

Crisis theory pro\'ide:'l some insight for the 
immediate Ilostsentence phase. If a prison sen
tence is imposl'd the nature of the intenel1tive 
tasks with both the client and his family is fairly 
clear and comparable to those used ill other crisis 
settings. In rno;"t situations the general goal is to 
mitigate the degenerative effects of the crisis and 
to do what ean be done to get everyone function
ing again. What is less clear is the nature of the 
followthrough that Hhould or does take plaee when 
the client is placed on probation. The "other 
shoe" has dropped and the \vorker-client rei a
tionHhip has ::suddenly expanded from ::several days 
or weeks to as much as several years. Role rela
tionships and mutual task::s are altered. The client 
withdraws and this withdrawal is an almost uni
verHal phenomenon. No matter how dynamic, posi
tive or helpful the relationship may have been 
during the presentence phase, the probationer is 
difficult to engage in continuing problem-solving 
after sentencing. The clients who possess that 
configuration of attributes defining them as "most 
treatable,"-bright, sensitive, insightful-are the 
ones who tend to withdraw first and farthest In 

of involvement and anxiety about his status as 
offender are often cited as evidence for a 
diagnosis of "psychopath." Crisis theory suggests 
another interpretation, the common human need 
to pull back from the severity of the crisis now 
past, to engage in some denial, and to block out 
reminders of this acutely painful experience. In 
most other settings there is no expectation that 
the worker-client relationship will continue be
yond the point of client choice or crisis resolutioll. 
Once the relationship has served its purpose the 
client can dispose of its remmants along with 
other aspects of the crisis experience according 
to his OWI1 pattern. In corrections, however, not 
only must the relationship endure, but the pro
bation officer is a very real part of the erisis 
that the elient is trying to dismiss, the hazardous 
event with \'ihich the client must cope, part of 
the 8ystem which can still send him to prison. 
At the very least the probation officer is a con
stant reminder, and the more persistent a worker 
is about engaging the client after sentencing the 
more threatening this may seem to a person try
ing to restore some sense of equilibrium. Another 
factor entering into the problem is that for most 
defendants the priority concern throughout this 
crisis period is to a void incarceration. Whatever 
else may be identified during the presentence 
phase as contributing or related problems, most 
of the emotional energy has been bound up in 
anticipation of the sentence. When probation is 
assured there is little problem-solving energy 
available to invest in other issues. The analogy 
which compares the presentence with the intake 
phase in a private agency is misleading and un
realistic as to the kinds of assumptions it raises 
as to social treatment and followthrough after 
sentencing. The insight into psychodynamics pro
vided by crisis theory suggests that only the most 
brilliant psychopaths and con artists could "give 
the probation officer what he wants" and live up 
to these unrealistic expectations of immediate and 
continuing involvement in the rehabilitation pro
cess. 

It is possible that the types of service patterns 
which have emerged in corrections may actually 
be the most realistic and useful ones given the 
setting and the crisis implications of the rela
tionship. A common pattern is the periodic, usu
ally monthly, interviews interspersed with inten
sive contacts around a particular problem or 
period of stress. It is a pattern which requires 
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a low level of investment from the client, but it 
provides the opportunity for a reassessment of 
the relationship and hopefully over time a re
constructed image of the probation officer as a 
helping person. This form of "supervision" is 
disparaged by many professionals, but it may 
well be the most helpful for the greatest number 
of probationers when it is not permitted to drop 
to the level of mere check-in reporting. If it is 
true that we can accomplish much with our clients 
during the presentence phase and at other points 
of crisis, and that 'very little gets accomplished 
at other times because of the client's tendency 
to withdraw from the situation that produces 
the crisis anxiety, then perhaps we should invest 
most of our time and treatment energies toward 
those periods when it will be most effective and 
accept without professional guilt the intervening 
periods of diluted involvement on the part of both 
the worker and client. 

The psychotherapy model has provided correc
tions with valuable insights about the nature and 
etiology of a violative behavior, but as a model 
for effecting change or rehabilitation with proba
tion clients it has been something less than a 
success. Probation officers are still being advised 
to identify a few of their most treatable clients 
for intensive service and to allocate the balance 
of their time to the rest of the caseload on as 
needed basis or on a scale of declining frequency 
dependent on treatab!iity. In this way the officer 
meets the administrative demands of surveillance 
and caseload coverage, tedious as these may be, 
while reserving a portion of his time at least for 
"real" treatment of the selected few. Implied is 
that the only quality service being offered is to 
the intensive clients and that any interventive 
effort on the part of the "as needed" group is 
definitely second rate. This form of classification 
of clients and service sounds very logical but 
it simply does not work. Perhaps one reason 
it does not work is because we have not let 
our clients in on what we expect of them. 
The very treatable people have a way of not keep
ing appointments, getting arrested, forming their 
own encounter groups, or entering traditional 
analysis. Meanwhile the "as needed" people are 
stacked up in the waiting room, in crisis, asking 
for more and more of our second-rate service. 
What is unfortunate about this situation is that 
the tremendous prestige of the long-term inten
sive service model which has been awkwardly im
posed 011 so many probation departments may 

have prevented us from being semitive to the 
more effective and equitable service patterns 
emerging from our own practice. 

Worker Tasks in the PresentenCf? Phase 

Ltt us summarize some of the above points in 
order to make more specific their Implications 
for the actual tasks of the probation o'ficer during 
and immediately following the presenten~e period. 
The discussion rests on certain assurr ptions, first 
that given caseload size and the hi;;h pressure 
conditions that exist in most probation agencies 
it is unrealistic to think in terms of long-term 
intensive counseling for a significant proportion 
of the people under supervision. A sece,nd assump
tion is that long-term intensive courseling may 
be unnecessary for most of these pec'ple, that is 
it may not be any more effective than 'he periodic 
nonintensive service patterns which now exist. 
We do not really know the truth of this assump
tion, research findings notwithstanding, since 
measures of treatment effectiveness in most re
search designs are so poorly conceivec:. However, 
as long as intensive service patterns are a utopian 
consideration it may liberate our thnking and 
practice to realize that more acc~ssi ble service 
patterns may be just as good. Third many de
fendants will be experiencing a crisis reaction at 
the time of our initial contact with them, and a 
more knowledgeable application of the insights 
gained from crisis theory and our own experience 
will increase the potency of this period in the 
client's life in bringing about positive change. 

In applying the crisis framework the first task 
of the officer is to determine if the defendant 
is actually experiencing a crisis stah' and how 
this is being shown. We are accustom€d to think 
in terms of causative factors of tM vi,)lative be
havior in conducting our study. It mav be more 
helpful to look at the client in his tota I situation 
in order to determine not so much wha; is causa
tive but what is remediable in either the client 
or his environment, or both. If the dient has 
need of additional supportive resoure es in his 
environment, vocational, medical, familial, etc., 
now is the time to call them in to play. ] f attitude 
change or reformation of the client's soM-image, 
his perceptions of goals, relationships or values 
is indicated, no'w is the time that the .ndividual 
will be more likely to integrate changed percep
tions and behavior. Defendants have 1heir own 
ideas about what changes are indicated and are 
verbal about telling us. "If I could get off aid." 
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"If my folks would just stop yammering' at me!" 
"If 1 (:ollid stcJp drugs." "If I hadn't been so 
stupid. unha!lpy, greedy, impulsive, afraid of 
what they'd think--it never would have hap
pened." If worker and e1ient are in agreement 
on some of these issues, they can identify those 
"which offer some hope of solution and direct their 
mutual problem-solving effortR in this direction. 
As an example, an identified source of distress 
may be a disruptive marital situation. It is really 
not too important as to whether the marital situ
ation "caused" the violative behavior or if it was 
the other v,:ay around. They may even be unre
lated. What is important is that if it is a recog
nized problem that gives some hope of being 
improved then this is an optimum time to try 
and bring about the improvement. Intensive 
short-term \vork at this point may actually 
achieve better resultR than a more leisurely ap
proach to the same problem during probation 
supervision, even if there was the time for a 
more leisurely approach to anything." 

Many of the problems identified during the 
presentence cannot be even partially resolved 
during the period of a few days or weeks it takes 
to conduct the investigation. Some can, however, 
and in many other situations the probation officer 
can set in motion problem-Rolving efforts on the 
part of the defendant or can call into the picture 
enough supplemental resources so that the client 
can continue to work out his problems with only 
minimal intervention from a probation officer. 
An alteration in communication patterns between 
Ilpouses brought about during a crisis period may 
have continuing impact on the resolution of both 
long-standing and emerging difficultieR. Putting 
a destitute offender in touch with appropriate 
welfare resources may be the single most effective 
task an officer can do to reduce the likelihood of 
another law violation. In situations which re
quire more extended activity on the part of client 
and worker it is suggested that an agreement to 
this effect be determined prior to the disposition. 
This agreement would include shared recognition 
of certain aspects of the client and his situation 
which need further attention and the open under
standing that if he receives probation an attempt 
will be made to deal with these aspects in more 
depth. Further the amount of time to be devoted 
to this activity should be limited and specified 
in advance. For example, if the problem area is 

• See William J. Reid and Ann W. Shyne. Brief and Extended 
CaJtework. New York; Columl>ia University Pres., 1969. 

one im"olving relatif)IlshipH with other family 
members, four or fIve cloHely spaced joint or in
dividual interviews can be projected for Hhortly 
after the Ollset of probation. If the iilsue is one 
of developing a comm'mity resource then a Rhort 
period of intensive work v.;ith both client and 
reRource is indicated. Setting the agreement in 
advance of the disposition takes advantage of 
the stronger motivation operating during the 
crisis state. Specifying and limiting in advance 
the amollnt of time the worker and client will 
have to inveHt in thiR activity takes into considera
tion the time limitations of the v;orker and the 
possible need for the client to withdraw from too 
intensive an involvement with the officer. Focus
ing on what is actually remediable will prevent 
both from indulging in grandiose goals of rebirth 
and rejuvenation and the inevitable disappoint
ment this entails. Once outstanding difficulties 
have been dealt with in some way the client can 
be placed on a nonintensive reporting schedule 
with the understanding that intensive contacts 
can be resllmed for short periods of time if other 
problems develop. 

An additional task for the officer during this 
time is to come to terms with the client's emo
tional and or physical withdrawal as effectively 
as he can. Probation officers are realists and by 
and large do not expect large dosell of gratitude, 
respect, and admiration from their clients. It can 
be disconcerting however, when the defendant 
who has been so dependent and responsive prior 
to sentencing suddenly has difficulty remember
ing the officer's face and name, much less appoint
ment times and monthly report forms, and all of 
this in spite of the fact that the officer was such 
a nice guy in recommending probation. We are 
accustomed conceptually and in practice to deal 
with the authority elements of our role. We have 
developed a general philosophy, techniques, and 
individual styleR in the constructive blending of 
our responsibilities to the court, community and 
the offender. We interpret to the client that yes, 
under certain conditions, we can and do ask for 
revocation of supervision and incarceration. This 
is an overwhelming but straightforward reality. 
Reference to the crisis framework provides help 
in recognizing some of the more subtle effects 
of this apparent conflict in role responsibilities 
on tile relationship between client and worker. 
What the officer should understand and maybe 
help his client to understand is what a truly per
vasive, deeply rooted threat he, the officer, is to 
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some clients. In addition to the objective reality 
of incarceration the officer may also precipitate 
once again the same frightening processes of 
personal disintegration, the "almost annihilation" 
the person has just struggled through with a 
tremendous expenditure of psychic energy. As 
with every other aspect of the crisis response, 
individuals will evidence this withdrawal in in
dividual ways. It may be low level and temporary 
or intense and enduring. The potentially negative 
results of the withdrawal can probably be reduced 
by the extent to which the officer is able to gi ve 
positive help and direction in crisis resolution 
prior to sentencing. The important insight for 
the officer is to be able to recognize it for what 
it is, a normal and permissible response within 
certain limits, and perhaps even a desirable step 
in the client's restored or improved functioning. 

The above comments are applicable to clients 
in crisis. They are not intended to be viewed 
as appropriate to all defendants. The high-risk 
ofIender. for example, must be supervised within 
a framework of coutrol rather than crisis resolu
tion or problem-Rolving, although these concepts 
are not mutually exclusive. Other clients have 
different concrete and relationship needs and will 
be more responsive to other forms of help and 
intervention. To some extent the above comments 
represent an attempt to add another dimenRion 
to the informal claRsification every officer engages 
in as a basis for alloeating his time. It identifies 
more accurately those defendants who may derive 
maximum benefit from our rehabilitative efforts 
during the presentence phase or immediately 
after Rentence and at other points of crisis. It 
recog-nizes the possibility that any further invest
ment of time in their behalf may be a waste be
cause it is unnecessary. An added dividend for 
beleaguered probation staff is the knowledge that 
this reduced inveRtment of time doeR not repre
sent second-rate service but quite possibly the 
best available for this group of offendel's. 

Violation as Crisis 

What is interesting and perhaps worthy of 
closer investigation iR the fact that even though 
the probation officer is part of the crisis-producing 
event and ill spite of all the negative implications 
this has for a continuing relationship, many 
clients do eventually see their probation officers 
in a helping role. A partial explanation is that, 
although part of the crisis, the officer is often of 
great help in the resolution of the crisis. When 

new crises occur in the life of the Jrohationer, 
past experience in receiving help ane the proba
tion officer's accessibility point the client in the 
direction of the worker as a resource person. This 
reality is often overlooked, that for many of our 
clients the probation officer is the only person 
who has some concern for the wel:'are of the 
client and enough status and clout t< effectively 
intervene with others in the client's bE half. Crisis 
theory stresses the importance of r: rompt and 
decisive action on the part of the worl.er as early 
as possible in the crisis situation. This is a fa
miliar concept to probation officers an 1 is in fact 
almoRt a core value of correctional pra"tice where 
accessibility and promptness of reiponse are 
taken more seriously than in social \;;ork gen
erally. This is not because probation )fficers are 
more dedicated or altruistic. It is relded to the 
high degree of accountability probation officers 
have to their courts and communities 'or the be
havior of their clients. Practice wisdcm tells us 
that a client in crisis is a potential vi olator and 
the earlier the officer can intervene tlte less de
structive will be the outcome. There is little that 
crisis theorists can tell us about this aspect of 
intervention that we do not already klOW. They 
can, however, help us to apply our interventive 
efforts in a more focused and efficient rr anner. At 
this point in time we already kno\\' lOmething 
about how the client is likely to react to crisis. 
We know some of the positive coping resources, 
personal and environmental, that can be most 
quickly called upon to stave off further violative 
behavior. 

Every violation extracts some toll from the 
worker even if it is only in terms of extra paper 
work and court appearances. Everyone, it seems 
continue:.; to have totally unrealistic eXI,ectations 
for probation and parole supervision. The failure 
of the system or the officer is implied in every 
revocation. This suggests another aspect of crisis 
which may be unique to corrections. In a diluted 
way the behavior of the client can inter'ere with 
the homeostasis of the probation officel, that is 
the violative behavior of the client can produce 
a crisis state in the worker. (People \\ho work 
with children may share this reaction b( cause of 
the heightened sense of responsibility ad 11ts tend 
to have for their underage and vtlnerable 
charges.) This observation may have implications 
for general crisis theory in view of tl e inter
action in this relationship which may be ,lifferent 
from other helping relationships. It is n(,t neces
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sarily a case of countertransference nor is it 
necessarily negative. It may even be one of the 
things that makes crisis intervention work so 
well. This presumes of course that the worker 
does not become overwhelmed by his own or the 
client's crisis anxiety but rather uses it to mobi
lize his interventive efforts more effectively. 

Short of actual revocation, the threat of viola
tion is a powerful tool available to the probation 
officer when used in a crisis context. Violation 
should be a real possibility, however, and not a 
threat invoked to scare the client into behaving 
in a certain way. lVlany of the same considera
tions and techniques discussed in connection with 
the presentence phase are applicable to the poten
tial violator situation. The positive differences are 
those associated with the greater knowledge the 
probation officer has of his client. The negative 
differences are those associated with the fact that 
the officer is the threat in a much more immediate 
sense at the point of violation than at the time 
of the original sentence. Theoretically it should 
be more difficult for the client and family to view 
the officer as both threat and helper. In practice 
it may not be all that much of a problem to the 
clients. One real dividend is that if the client and 
worker can weather this type of crisis through 
joint problem-solving efforts, the potential for 
future constructive work is greatly enhanced. 
Roth probation and parole revocation are be
coming more adversary in nature which will have 
many implications as to how revocation can be 
dealt with in a more constructive or less destruc
tive way for all parties involved. 

Return to the Community 

Although not strictly a probation issue the 
parolee's return to the community is a very im
portant form of crisis which the criminal justice 
system imposes on the offender, and which the sys
tem itself both recognizes and attempts to lessen 
ina variety of ways. Parole supervision itself, 
furloughs, and halfway houses all repre3ent at 
tempts to provide the offender with more options 
and resources to cope more effectively during 
thi:'l crisis period. For the parolee the world has 
not stood still. Friends have gone or changed 
and family members unaccountably adjusted to 
the offender's abSence and must now adjust to 
his return. A:'I brutal as the prison experience may 
have been it had become predictable. The survival 
patterns in prison are maladaptive to the free 
community. New or former survival patterns 

which have been dormant must be quickly re
vitalized. Perhaps most difficult to face is the 
reality that being home again is never quite as 
good, quite as free as it was supposed to be. 
Most reasonably sensitive parole officers interact 
with their returning parolees in a manner that 
is consistent with the implications of crisis inter
vention. They tend to be directive in their focus 
on the concrete reality issues of housing, employ
ment, and family responsibilities. The officer can 
be very effective in helping both the parolee and 
his family make the best use of whatever com
munity resources do exist, in preparing the client 
for some of the more subtle aspects of the crisis 
experiences, and in conveying something positive 
about the client's eventual ability to absorb the 
shocks. Parolees expect problems in finding a job. 
They do not expect to have problems crossing the 
street in heavy traffic or in handling money, nor 
do they expect the occasional fleeting sense of 
homesickness for the institution which had at 
least become familiar. It helps to prepare them 
in advance for this type of overreaction to the 
small adjustments so that they know they are 
not experiencing some new form of craziness but 
a fairly common reaction. Here it is important 
to keep in mind the crisis concept of breaking 
down the total problem into smaller more manage
able parts. Discussions about the conditions of 
parole may be much more appropriate for the re
turned parolee in a state of crisis than one more 
ambiguously focused on his reactjons to being in 
prison and his feelings about being home. There 
is a place for such discussions, but not if the 
client is already overwhelmed with intense and 
conflicting emotions on these issues, and not if 
they interfere with his struggle to attain some 
sense of mastery and control. To focus instead 
on parole conditions is a realistic step in helping 
the client in crisis to know something about the 
parameters of acceptable behavior. It provides 
him with some of the data he needs to plan for 
the months ahead. 

Like the defendant before sentencing the pa
rolee is placed in the ambiguous position of having 
to rely on the help and direction of the one person 
most capable of catapulting him deeper into the 
crisis panic. Vnlike the defendant, the parolee 
knows that the probation or parole officer is ilOt 
just a hypothetical threat to his security. By 
drtue of having been in prison he knows that 
parole revoeatiom.; are an everyday reality. Yet 
he has very compelling social and emotiollal needs 
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that only the parole officer can appreciate and 
help him with. Perhaps more so than with the 
new probationer it i,':' important to convey to the 
returning parolee that emotional distancing is 
permissible. There will be surveillance and con
trols on his behavior. Help is available to meet 
his immediate concerns, but he will not have to 
pay a price for such heJp by interminable soul
searching, by responsiveness to treatment, or even 
by forming a positive relationship. This is prob
ably good advice for any parolee but for the 
parolee in crisis it is a meallS of both relieving 
some of the pressure while offering realistic sup
ports. 

When the returning parolee is viewed within 
the context of a client in crisis much of his im
pulsive, erratic, and self-defeating behavior be
comes a bit more comprehensible, and he seems 
more like any other person undergoing stress. 
Up to this point we have been discussing inter
vention with the parolee primarily in terms of 
preventing regression because of the crisis "tate 
to violative or destructive forms of behavior. 
Many men and women return home with a gen
uine intention of changing their behavior to avoid 
further criminal activity. They are often willing 
to share their changed perceptions with the officer 
and are ready to accept help as to how they can 
be put into practice. The crisis of the homecoming 
can provide for the highly charged emotional state 
that facilitates integration of positive changes, 
the strong motivation needed to override restora
tion of old patterns of adaptation. The officer who 
recognizes this special state of readiness can 
direct and reinforce the change work that the 
client is undertaking on himself. The goal of in
tervention is directed toward helping the client 
achieve whatever attainable improved levels of 
functioning he has set for himself, not just to 
prevent regression. 

In closing, the cautionary note will be repeated. 
Not every defendant, violator, or parolee is in 
a state of crisis, and even when they are they 

may not want, need, or be responsive to cnSlS 
intervention techniques. For clients not experi
encing crisis other approaches will oe more ap
propriate. Also, neither the phenomenon of crisis 
nor the techniques of crisis intervention are 
totally new to practitioners as accustomed to deal
ing with crisis features as are probation and 
parole officers. It is unlikely that crisis theory 
can provide correctional workers With a whole 
new set of methods for working with 1heir clients. 
Hopefully it can become a conceptual tool that 
will lend increased precision and dignity to the 
many interventive tasks they already do so well. 
The partly "hidden agenda" of this article has 
been to encourage probation and parole officers 
to look more closely at some of these tasks and 
to do so, initially at least, without eoncern for 
the extent of the professional or academic sanc
tion they may have. We may discoVt!r that our 
practice wisdom includes many accessible, effec
tive and sophisticated techniques wh:ch can en
rich or be enriched by other areas of knowledge 
or practice settings. In the process of chis exami
nation we should also separate ourselves from 
the expectations and claims that others make for 
us. We are not going to prevent delhquency or 
cure crime. We have a significant contribution to 
make, however, perhaps greater than we realize. 
We have a vast empirical base which can be used 
to inform emerging theories of crime causation, 
control, and the treatment of the off~nder. We 
know something about the complex interplay of 
factors that will enable one person hi cope but 
another to fail, or which might enabh! a person 
to cope at ,one point in time but not arother. We 
know much about the creative utilizath,n of com
munity resources and the gross and mbtle en
vironmental factors that impinge upon a person's 
adj ustment. Probation and parole offi':ers work 
hard at a difficult job for wor~hy goals, and there 
is no need to assume a defensive stame in rela
tion to the value or legitimacy of these efforts. 

P ROBATION is a desirable disposition in appropriate cases because ... it affirma
tively promotes the rehabilitation of the offender by continuing normal com

munity contacts; it avoids the negative and frequently stultifying effects of 
confinement which often severely and unnecessarily complicate the reintegration 
of the offender into the community .... 

-STANDARDS RELATING TO PROBATION, The American Bar Association, 1970 
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Correctional Workers: Counseling Con Men? 

By JOHN STRATTON 

SlIpcnisillg Deputy P1'obation Officer, Los Angeles County Probntion Department 

"BEWARE of any helpers. Helpers are con 
men who promise you something for 
nothing. They spoil you and keep you de

pendent and immature."1 
This statement by Fritz Perls is one which re

quires examination and consideration by everyone 
in the so-called "helping" professions. Probation 
officers and parole agents are considered by soci
ety and themselves to be one group of social 
helpers. As a probation officer, observations over 
the years have lead to the belief that some of the 
behaviors and techniques used in counseling by 
probation officers and parole agents fall into 
Perls' definition of a helper. 

Employment criteria for either profession gen
erally requires the possession of a bachelor's de
gree from an accredited college or its equivalent. 
As a result, the background can and does range 
from majors in home economics to accounting, 
without requiring any training in the fields of 
psychology and sociology. While some correctional 
workers do have extensive backgrounds in psy
chology or sociology, even these people seldom 
have any specific training or experience in coun
seling theory, techniques, or philosophy. But im
mediately upon employment, a large portion of 
their time is directly engaged in counseling aimed 
at rehabilitation. In a sense, this group along with 
other social agency workers become, by employ
ment alone, the only unlicensed paid therapists 
in the country. 

Ask any correctional worker why he decided 
on his profession and one of the most common re
sponses will be "·1 wanted to help people." This 
discussion will be limited to the counseling role 
of the probation officer's and parole agent's func
tion and will attempt to look at Perls' concept of 
helpers pointing out some of the ways members 
of these professions "con" those they supervise 
as well as "spoil" the people they wish to help by 
keeping them dependent and immature. It will 
also offer some suggestions for becoming more 
effective in the therapeutic relationship. 

Fha S. Perfs. In and Out the (;urbtt(lt! Plait. LaFayette. Calif.: 
Real People P ....... 1%9. 

Th~ Help~r as a Con jUan 

If asked to define a "con man," a common re
sponse would probably be: "Someone who gains 
your confidence and then proceeds to take some
thing very important from you." "Deceitful," 
"dishonest," and "fraudulent" are words effec
tively used in describing a con man. 

As a helper, what type of behavior would bring 
the worker into the con-man category? There is 
the matter of being dishonest in a relationship 
with the other person, which can occur in various 
ways. One of the most common ways is hiding 
behind the bureaucratic wall when the risk is 
more than the worker is willing to give. 

The bureaucratic wall serves the same function 
as any other wall, it can be used to keep out those 
people whom you don't want to get close to. Th~t 
agency wall also creates limits and defines areas 
of involvement through policies and procedures 
thereby giving the worker a means of avoiding 
responsibility for decisions he should make by 
hiding behind that wall and allowing him to "pass 
the buck" through the use of established rules and 
lines of command. 

If he so chooses, the worker ean interpret rules 
and regulations in such a way that he establishes 
a role for himself which leaves no leeway in estab
lishing a meaningful relationship with the people 
unqer his supervision. In maintaining such a role, 
and never allowing the probationers to see him on 
a human level, the officer elicits the same non
authentic role responses from the other person. 
The probationer interprets his role in response 
to the definition he receives of the worker's role, 
and if that consists of detached noninvolvement, 
with a better-than-you attitude, the prob~tioner 
won't be willing to involve himself, and will let 
the officer talk at him-not with him. The inter
change between these two people then becomes a 
communication between roles as determined by 
the worker and the rules, rather than two people 
communicating openly with each other. 

A popularized method of politely "conning" the 
other person is by verbalizing interest or stating 
a desire to do something with them when in real
ity you are saying "No." In. the bureaucratic 
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structure, this is accomplished quite easily 
through use of the word "But" followed by a rule 
or role definition. Examples of this indirect "No" 
approach are such statements as: 

''I'd really like to talk to your father IJllt I only 
work until 5 p.m." "I'd like to help you /Jilt my 
caseload is too large." "I really want to ha \'e you 
involved in a family treatment program IJllt my 
supervisor won't let me." "Yes, I'm very inter
ested in discussing that with you but it will have 
to be at another time." 

The specific words at times may be different, 
but the formula remains the same, with the pro
bationer or parolee getting the message that the 
other person is not really concerned about him 
and is saying "No." If correctional workers 
wonder why those under their supervision are 
sometimes dishonest with them, it may be that 
they have learned some of their behavior from 
contacts with the bureaucratic structure, 

If a correctional worker believes in what he 
is doing, is concerned for the welfare of the per
son he is working with, and has a solid foundation 
for what he wi;;;he;;; to accomplish, it then becomes 
possible with some ri;;;k, effort, and fortitude to 
be able to do something of value for the other 
person. However, in many social agencie;;; with 
their defined policies and procedures, officers find 
it easier to do what has been done in the past, 
viewing the effort to do something new and in
novative as being more than they are willing to 
invest of themselves or take the responsibility 
and time to do. 

At times in the bureallcratic maze, it is worth
while to consider the life style of the turtle, The 
turtle never moves forward until he sticks his 
neck out. The shell is a safe, warm, place and 
furnishes a turtle with the ability to retreat and 
hibernate for long periods of time. The correc
tional worker is also given the opportunity to re
treat and hibernate in the bureaucratic sheil, or 
he can take responsibility for what he does both 
with his probationers and the agency for \vhich 
he works. The conning of the probationer is not 
done by the bureaucratic wall, nor by the rules, 
regulations, policies, or procedures--it is done by 
the correctional oUicer when he llses these as ex
cuses or methods of a\'oiding the responsibility 
of telling the probationer what he as an individual 
is honestly willing or unwilling to do with the 
other person. 

Another method of "conning" the other person 
by attempting to impress him with the worker's 

pseudua"similation of cultllrp, in;w('. 'J'lthl's, and 
lingo. When the correctional wi)rker slife "tyle 
is different from tlw persO!: he is 'Uf pf\'l,;ing or 
ill\'e:;tigating, an hOI]('st "ppruach abuclt ditrerent 
values and living patterns seems much more ap
propriate than attempting to he likp th.: client as a 
method of establishing confidence ar d rapport. 
Such things as using street language, wearing 
clothing similar to the probationer's, identifying 
by hair styles, adopting handshakes and other 
mannerisms when these customs or f~ ds are un
comfortable or foreign to the worke"', make it 
equally uncoofortable for the other r:erson, and 
begin the artificial relationship, The,;,· in them
selves are dishonest representations of the proba
tion officer or parole agent and what h ~ really is, 
The gap between what a person really i and what 
he pretends to be is perceiyed readily, especially 
by people who have been conned and t"eated dis
honestly in prior relationships~a ratht r common 
experience for probationers and parole's. 

Another form of dishonesty i,.:; whf'n the coun
seling process is used as a time to excha nge social 
pleasantries rather than as 11 thenq,eutic en
counter. When the worker ll''',,, OJlI~' t! e socially 
acceptable words and brha"';or, thus" of the 
nature acceptable iT! inter('hangp~~ \\ i ~h fe1l0w 
workers or on a persona] basis, the CI1!O!mter is 
not a therapeutic one. The routine goes: "Hi, :\lr. 
Jones, how are you'! E\'erything OK'? Anything' 
new? Great! See you in a month:' This approach 
allows both parties involved to bt· \er:: comfort
able and feel superficially "nice" about e lch other 
but prohibits them from <[ccomp! ishing <d1ything 
tm\'urd the rehabilitative procl:ss, I';hkh. after all, 
is the purpose of this particular ('OUI:"C' rela
tionship. 

Oftentimes the safeness of a "lli,'!''' rei!tionship 
stops the probation otlicer or parole agl'nt from 
confronting the perffon und"r .~'lfKrvi~ ion and 
dealing with the responsibilities he ha) in de
termining what hapPf'l1s tn him, It is mu ~h "aler, 
in the socially appropriate context, to talk about 
what the situation was like in the jJi:l:<L ,wo gen
eralities ahout what i" ~oin~ to b" diff{,re l[ in the 
future, Really dealillg with what is happ'ning to 
the person, his fl·plings about his pre,,( nt situ
ation, his n:"pon;.;ibilitil's, at:itlHks, bdl:l\ ior, and 
what chang,>,.:; he mu"t make, j" ri,,1 irn olving. 
It takes real hOlli'Sl:: (';! the [j<,rt of the work,,;r 
to be able to confJ'(\l;t and dea! with ]:roblerns 
that create pain :tI,d pmnti(ln:d,'p~wa\'al for the 
one he is proyiding sf'l'vi('c for, 
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FEDERAL PROBATION 

In a true therapeutic encounter, there is the 
opportunity for having honest expression of 
thought and feelings, regardless of the discom
forts to either person involved in the relationship, 
whether it be the officer or the person he super
vises. While it is possible to keep the time devoted 
to counseling on a very pleasant nonthreatening 
level, it serves no purpose for the probationer and 
involves neither party of the relationship in the 
rehabilitative process. Being the "nice guy" may 
meet the worker's needs, but it also allows the 
other person an opportunity to avoid the reality 
of the situation and deprives him of the chances 
for change. 

Counseling is a unique relationship between 
two people and by its very nature requires honest 
expression by both parties. If the probationer is 
willing to honestly express what his feelings are, 
then the worker should also be willing to reach 
into his own experiences and say, "I've felt some
thing like that myself," allowing the other person 
to know him on a human level. The ability to 
say what is really felt by the probation officer or 
parole agent regardless of whether the other's 
feelings will be hurt or if he will become angry; 
this is the risk of relating honestly with another 
human being and allows the person the oppor
tunity to honestly look at himself. By not letting 
the one being supervised know how his behavior, 
expressions, or appearance affect the worker, de
prives him of an honest opinion of how he affects 
others, and the opportunity to be able to do some
thing different if he chooses. 

Spoiling Clients, Keeping Them 

Dependent and Immature 


A comfortable, easy way out for a probation 
officer is to do for the probationer what he is 
capable of doing for himself. This very act is 
one of the most degrading things one can do to 
another human being because it deprives him of 
the ability and initiative to perform the simplest 
acts for himself and creates a dependency that is 
unrealistic and unhealthy for both parties in
volved. Most people under supervision will readily 
accept the offer of "help" since one of the usual 
problems of clients is a believed inability to accept 
responsibility which coincides with the worker's 
need to do for others. 

While this type of "help" can make the worker 
feel as if he is performing excellent services for 
the people he supervises, the only one he really 
helps is himself in polishing his own view of his 

role as a helper. The officer may receive the ad
miration of his fellow workers and oftentimes his 
supervisor feels good about the services he has 
performed. While there may be some uncertainty 
that the people receiving such help are always 
benefited, it seems much clearer that the peopie 
giving such help are profiting from their role. 

In reality, the help given might be appropriate 
if this were a social situation. This relationship, 
however, is a therapeutic one where the thrust is 
to get the probationer to do the necessary things 
for himself, rather than doing them for him. The 
worker should discourage the use of crutches and 
unneeded supports, and at least attempt to estab
lish a pattern of responsibility and initiative in 
the person being supervised. 

One example is the case of a probation officer 
who tried to "help" a young probationer fulfill 
his "lifetime goal" of becoming an oceanographer. 
The probation officer spent hours in the library 
researching what requirements were necessary, 
and then proceeded to persuade various members 
of the community into donating the necessary ex
pensive equipment for the underwater courses. 
The YMCA was willing to provide the lessons for 
the underwater qualifications and even transpor
tation was arranged. The probation officer re
ceived a great deal of personal satisfaction in 
having arranged this marvelous opportunity for 
the young man. The probationer, however, didn't 
manage to get to one lesson. The experience 
gained from this situation was that some new in
sights were formulated regarding the role of 
helper by one probation officer. 

If another approach had been used, one which 
placed the responsibility on the young man, a 
different result may have been reached. While he 
may not have followed through on meeting the 
requirements necessary to become an ocean
ographer, he at least would have been forced to 
evaluate whether this really was a lifetime goal, 
and one probation officer would not have wasted 
many hours and used up valuable resources in 
what turned out to be a futile gesture. 

Letting the little things slip by, such as failure 
to keep appointments, make payments, or being 
consistently late, points out the dangers of spoil
ing the probationer. These little things, while not 
of considerable individual importance standing 
alone, generally form a habit pattern of irre
sponsibility extending into all areas of a person's 
life. 

In asking what a person under supervision 
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wants, that question should not be designeu for 
the purpose of having the worker secure the wants 
for him. Asking what a probationer wants can 
be used in order to reinforce him to go out and 
secure those goals through efforts he expends him
self. This relationship can produce support, not 
another creation of dependence which allows the 
person under supervision to fall back on t1<.~ 

worker when everything doesn't work out qune 
right. It is often less taxing and more rewarding 
personally for the officer to secure a job for his 
probationer than to confront him to determine 
whether he really wants a job and if so provide 
him with methods and alternatives needed to 
acquire a job. If the worker locates the job, he 
has fulfilled his own needs but keeps the proba
tioner dependent and immature by depriving him 
of the responsibility and self-satisfaction inherent 
in locating that job himself. 

A different form of allowing indivirluals to 
escape responsibility occurs when a parent wants 
to be relieved of the discipline and care of his 
child. Rather than confronting the parent with 
the necessity for proper performance in his role 
as a parent, the officer offers to set limits, make 
rules, or even remove the child from the home. 
In the parent-child relationship when one party 

can dump responsibility, that relatiom:hip and its 
previous interactions are destroyed and chances 
for successful reintegration in the future are 
poor. 

Conclusion 

Throughout this article, examples have been 
given to demonstrate weaknesses in the counsel. 
ing process with probationers and parolees. Cre
ating a dependence by doing too much for another 
per::;on, not forcing him to take responsibility in 
any area, and crawling behind that bureaucratic 
wall when the situation is risky, all deprive a pro
bation officer or parole agent of his full effective
ness. 

There is another way of approach:ng people 
who are on probation or parole, but it will create 
personal risk and takes basic honesty, (~aring and 
warmth. Being willing to break down g')me of the 
barriers which exist and open up to another per
son on a human level, that choice is an individual 
one and the pain and hurt that arise out of that 
caring is also a choice of an individual nature. 
The rewards are there, too, and much more ful
filling because of the risks and personal honesty 
involved in allowing a person to grow and become 
his own person. 

THE PROBATION OFFICER must be aware of, concerned about, and actively engaged 
in changing social conditions which contribute to the dehumanizing of indi

viduals. He must be vitally concerned with social reform and with reform of the 
system for admini&tration of criminal justice. But, in his concern for chan~ing 
the system, he cannot afford to neg-lect his probatwner. There IS relatively lIttle 
he can do as an individual to change the overall system; but he can determme 
that his treatment of the probationer will not be an extension of the brutality, 
callousness, unconcern, and delay which so frequently characterize the system 
prior to his getting the probationer for treatment.--CLAL'DE T. l\IANGRU~ 
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Purposes and Philosophy of Sentencing 

"What's next?" 

The criminal defendant has been afforded the right of 

allocution; now the judge must chart the course of his (or 

her) life for a period of time. The task is awesome under 

the best of circumstances. For the newly appointed district 

judge~ it can seem overwhelming. Yet, however burdensome the 

judge considers his duty to sentence the criminal defendant, 

guidelines do exist upon which he may rely. The current 

provisions of Title 18 of the United States Code have 

numerous delineations relevant to the sentencing of criminal 

offenders which contain alternatives of discretionary imple

mentation by the district judge, as well as mandatory pro

visions which prescribe defined parameters to which the 

judges must adhere when imposing sentence. Unfortunately, 

the distinction between the discretionary and mandatory 

nature of sentencing is neither well-defined nor unanimously 

agreed upon by the legal community. The purpose of this 

paper is to provide some assistance. 

Some few of the new judges have had prior experience 

on the state court bench. If so, they already know of the 

problems of sentencing. Nevertheless, all judges must 

realize that our federal judicial system affords our judges, 

or enables us to obtain, more information about an offender 
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than any other judicial system in the entire w0rld. If} ou 

have previously served as a state court judge, it is now 

your duty to famil iarize yourself with the "tools of your 

trade," with the belief that you may improve any existing 

philosophy which you may have acquired over the years, 

The vast majority of district judges have had little 

or no experience in the field of criminal law and procedure 

prior to their appointment. Except those who have served 

as United States Attorneys or state COurt judges or prose

cutors, it is a reasonable approximation that less than one 

percent of the legal business of each new judge was devotl~d 

to criminal practice. Suddenly, and without training or 

advice, the newly created jurist is faced with the border

line decisions of what to do with a particular offender. 

Fortunately, the probation officer is always willing to 

render the necessary assistance and recommendation, if the 

judge is equally willing to realize that the probation 

officer is a highly competent person in his field with 

vastly greater opportunities to know the defendant, his 

background, and what sentence is appropriate, If any word 

of advice as to sentencing should be given to a new federal 

judge, it would be to "lean upon your probation officer" 

as he should have knowledge of all sentencing alternatives 

and the ability to apply them in the proper cases. 
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Webster defines the word "philosophy" in varying terms. 

It is called "a love or pursuit of wisdom"; "a search for 

the underlying causes and principles of reality"; "the sum 

of an individual!s ideas and convictions"; and "a critical 

examination of the grounds for fundamental beliefs and an 

analysis of the basic concepts employed in the expression of 

such beliefs." We can probably start with the premise that 

there is no such thing as a standardized sentencing philosophy 

in criminal cases -- nor do we believe that such a Utopia 

is attainable. Nevertheless, by the free exchange of views 

between judges at seminars, sentencing institutes, sentencing 

councils, and otherwise, we believe that the philosophy of 

sentencing analysis will defeat the criticism directed 

against federal judges on the issue of disparity. 

The Problem of Disparity 

In preparing a similar program in 1969 we sought informa

tion from the Director of the Bureau of Prisons as to the 

existence of disparate sentences recently imposed. To our 

gratification the reply was as follows: 

"In our opinion, the issue of disparity in sentencing 

is no longer a significant problem. While this was 

a serious issue some six to eight years ago, the 

Sentencing Institutes and the implementation of 

18 U.S.C., §§ 4208(a)(2) and (b) have done much to 

correct the gross inequities we saw earlier." 

Q-3 



The foregoing statement remains essentially correct 

today and, in our view, fully justifies the expense of 

sentencing institutes, and the value of varying sentencing 

alternatives provided by Congress in 1958. To the credit 

of the three branches of our government, the problem of 

disparity has been attacked with vigor and substantial 

success. 

This is not to say that all disparity has been eliminated. 

Some judges and the public in general entertain a relatively 

fixed idea that a particular crime calls for a particular 

sentence, regardless of the offender. They likewise feel 

that no provision, other than the statutory parole eligibility 

date, should be granted as to particular crimes. Take, for 

example, the bank robber -- and there were 1,853 convictions 

for this offense during the fiscal year ending June 30, 1975, 

double the number of cases tried in fiscal 1970. While the 

sentences ranged from one to twenty-five years, the avera~e 

sentence was approximately ten and one-half years. But, a 

twenty-seven-year-old first offender, with no prior record 

other than three arrests for drunk and disorderly, receivE,d 

a maximum sentence of twenty years, with no provision for 

early parole consideration. If this offender had been sen

tenced under § 4208(a)(2), it certainly would have afforded 

greater prospects for ultimate rehabilitation which, absent 

the factor of deterrence, is the ultimate objective of con

finement. 
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It is impossible for any judge to predict the prospects 

of rehabilitation in all cases. Even the hardened criminal 

may infrequently see the error of his ways at some point 

during confinement. In any event, the defendant will, on 

some date, be released. Since the judge seldom, if ever, 

sees the defendant following the day of sentencing, is it 

not preferable to voice confidence in the Executive by per

mitting the Board of Parole to exercise its judgment as to 

the appropriate time of release, all as provided under 

indeterminate commitments §§ 4208(a)(2), 5034 and 5010(b)? 

Some federal judges, both on the trial and appellate level, 

have expressed a lack of confidence in the Board of Parole. 

In fact, the trial judges lean to the view that the Board 

releases offenders at too early a date when given the 

discretion vested by statute; whereas, many appellate judges 

indicate that the Board does not exercise its discretion soon 

enough. There are some trial judges who misconstrue the 

meaning of a sentence under §4208(a)(2), believing as they 

do that it mandatorily calls for parole prior to ~he 

expiration of one-third of the sentence. Such is not the 

case. Personally, the author of this paper joins with the 

views of· the Director of the Bureau of Prisons and the 

Chairman of the Board of Parole that, as a general rule, 

sentences of three years or more, imposed in an adult case, 
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should be subject to § 4208(a)(2), thus granting the 

flexibility necessary in the exercise of discretion. 

Disparate sentences are not always the result of 

lengthy terms. A "slap on the wris"t" sentence may like

wise create disparity. While the purported excessive 

sentence is the subject of violent criticism, we know that, 

where there are two defendants jointly involved in an 

identical crime and having essentially similar backgrounds, 

it creates an issue of disparity for one judge to impose 

a five-year sentence as to one defendant, with another 

judge imposing a three-month sentence as to the other 

defendant. Caution should be -exercised in such a situation 

and the probation officer should keep the sentencing judge 

fully advised as to sentences imposed upon co-defendants. 

This does not mean that the two sentences should be equal, 

but it does suggest that equality is appropriate where the 

background is substantially identical. 

With the progress made in eliminating disparity in the 

federal system, we wonder as to the need of legislation pro

viding for the appellate review of sentences. While this is 

not within the purview of our discussion, it is significant 

to note that the approval or disapproval of legislation pro

viding for appellate review of senteticing has been presented 

to the Judicial Conference of the United States on a number 
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of occasions. Prior to the 1969 fall session such legislation 

had been approved by a one or two vote margin, but at the 1970 

session similar legislation was disapproved. The suggestion 

has been made that a statutory scheme for review of sentences 

by three district judges would be more acceptable, all of 

which could be accomplished by examining the presentence 

report, obtaining the views of the sentencing judge, and 

directing a hearing if the same is deemed appropriate. Such 

a procedure would be akin to the use of sentencing councils 

now invoked in certain areas. 

The Dangerous Offender 

We all recognize that the only judicial solution to the 

ndangerous offender l1 is confinement and, of course, this is 

not a solution of the problem. 

Under the Model Sentencing Act, published by th~ National 

Council on Crime and Delinquency in 1963, a "dangerous 

offende~f is defi~ed as one who has committed a serious 

assault, and who suffers from a serious mental disturbance 

that contributes to the likelihood of his committing such 

a crime again. Sentences up to thirty years are suggested 

for these offenders, but only after referral to a diagnostic 

center. The principal difficulty with this definition lies 

in pinpointing a mental disturbance which gives rise to the 
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probability of committing similar assaultive crimes in th8 

future. Tho Model Suntoncillg Act also classifies tho rac~eteer 

as a "dangerous offender," probably because his leadershi p 

prompts others to commit assaultive criminal acts. As to 

nondangerous offenders, the Act recommends a maximum of ilve 

years, including parole time. It is argued that not many 

nondangerous offenders require commitment, except the rep(~ti

tive criminal and white collar criminal for whom a fine would 

be no deterrent. The views expressed in the Model Sentercing 

Act are worthy of consideration but, in ,general, the five-year 

sentence is inadequate to meet all situations involving the 

ha bi tual nondangerous of fender and, as to the 0, dangerous 

offender," the trouble lies in ascertaining the mental dis

turbance tied in with the likelihood of committing assaultive 

crimes in the future. 

Legislation establshing a new Federal Criminal Code, 

based in part on recommendations submitted by the National 

Commission on Reform of Federal Criminal Laws, is now pend

ing before Congress. While it is impossible to outline all 

provisions of the proposed Code, some are worthy of note. On 

the subject of sentencing, both felonies and misdemeanors 

are divided into classes, each of which imposes different 

maximum terms of imprisonment based on the seriousness of 

the offense. The indefinite sentencing similar to 18 U.S.C. 
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§4208(a)(2) 1s generally followed; the authorized term for 

a Class A felony, for example, is the duration of the 

defendant's life or any period of time, Class B is imprison

ment for not more than thirty years, Class C not more than 

fifteen years, and so on. Sentencing under the proposed 

Code will obviously become more complex and will require 

extensive study, if and when enacted by Congress, and it 

will serve no useful purpose to extend this paper by further 

discussion. 

Under present procedures, an attempt to identify the 

"dangerous offender" is made when a defendant is initially 

received at a federal penal institution. The presentence 

report gives the background information, both social and 

criminal. The institutional classification committee does 

a diagnostic workup on each inmate. Background information 

is augmented, if necessary, by further investigation of 

primary sources. Detainers, pending charges, and circum

stances of earlier offenses are verified wherever possible. 

Records of institutional commitments are reviewed. Prior 

incidents of violence, aggressive and assaultive behavior 

generally provide the hallmark to the identification of a 

"dangerous offender." In the absence of a study under 

§4208(b), these factors, together with the views of the 

probation officer, are substantially all that the sentencing 

judge possesses in identifying such an offender, with the 
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additional t'actol' of the circumstances of the prisoner's 

oft'C'llse in question. However, the sentencing judge can be 

mistaken in his identification of a "dangerous offender" 

and, for this reason, it is better to resort to a sentence 

under §4208(a)(2), thus permitting the more adequate facili 

ties of the penal institution to become operative. 

Even a sentence under §4208(b)-- for study and report -

will not always reveal the "dangerous offender." Most federal 

penal institutions maintain the services of a psychiatrist 

and/or psychologist. There are several psychological tests 

which may reveal personality structures in which violence is 

most likely to occur. The psychiatrist is sometimes able to 

uncover hostile and aggressive impulses which may lead to 

violence. Nevertheless, there are no known tests or other 

diagnostic tools which are completely reliable in identifying 

the "dangerous offender" and it is conceded by all that further 

study and research in this field is definitely needed. 

When an inmate is deemed to be a "dangerous offender," 

he is confined in close-custody penitentiaries where an 

industrial work program is of primary importance. If an 

apparent psychosis is indicated, and intensive psychiatric 

treatment is required, the person is customarily transferred 

to the Medical Center at Springfield, Missouri. Otherwise, 

some "dangerous offenders" will receive specific treatment 

and training needs which, in addition to psychiatric treatment, 
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may include education, individual and group counseling, 

vocational or on-the-job training, religious counseling, 

assistance with family problems and drug addiction, 

Alcoholics Anonymous, and the like. 

In rare instances the sentencing judge may secure the 

services of a local psychiatrist to assess an individual 

for the purpose of identifying a "dangerous offender." It 

is unlikely, however, that such a service would be beneficial 

for the local psychiatrist would probably not be able to 

render an opinion in the absence of a prolonged study. Fre

quently it is important to determine how the prisoner relates 

to authority and to his peers, as well as how he accepts 

frustrations. These determinations require more time and 

study than a local psychiatrist is capable of undertaking. 

The term "dangerous offender" needs a description to 

promote a more common understanding. It may be related to 

his past acts or a condition which may have resulted in 

causing physical harm to a person, or even the taking of a 

life. But it may also be occasioned by the present physical 

and mental condition of an individual. The violence prone

ness or potential is what we are striving to ascertain. An 

act of violence may be accidental and may not, standing 

alone, reflect "dangerous. 1t Similarly, offenses committed 

under the typical "unwritten law" involving husbands and 

wives do not necessarily point to a "dangerous offender." 
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When offenders are classified as "dangerous," and when 

they are finally reieased on parole, they are placed under 

attempted close and intensive parole supervision. It is 

acknowledged, of course, that a probation officer serving 

as the parole officer cannot constantlv track a paroled 

"dangerous offender" and this is a problem inherent in the 

system. We know that "dangerous offenders" sometimes repeat 

their acts of violence, but unless we are prepared to keep 

them confined forever, they must, sooner or later, be given 

a further chance in life, even though release subjects 

society to an additional risk. 

Effects of Confinement -- Expectations of Correction 
Available Facilities 

There is, of course, little expectation for rehabilita

tion or correction with respect to inmates who have been in 

and out of institutions over long periods of time. For them, 

confinement and incapacitation are the primary concerns. 

Nevertheless, over a number of years there can be a process 

of "measuring change" even with this type of criminal. While 

a sentence under §4208(a) (2) holds out little hope for the 

lifetime criminal, as he fully realizes that he is a poor 

parole prospect, there have been infrequent instances occa3ioned 

by increased age or the process of "measuring change" whic.1 

justifies the use of the indeterminate sentence alternative. 

At least it affords a goal for which the inmate may strive. 
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Turning now to the class of criminals who fall somewhat 

short of being perpetuals, it is vitally important in the 

field of correction and possible rehabilitation that confine

ment be terminated at a time when the offender is most capable 

of making his own way in the community. To keep a youth, or 

adult, well beyond the time when the institutional staff 

and parole authorities believe him to be ready for a trial 

in the community can be deleterious. If for no other reason, 

judges should give consideration to the indeterminate pro

visions of §§5034, 5010(b) and 4208(a)(2). The utter frustra

tion confronting a prisoner who may be ripe for a trial in the 

community, but who cannot be released on parole for another 

two or three years by reason of a straight sentence, may 

result in a continuation of a life of crime after the parole 

finally becomes effective. With the exception of the 

ttdangerous offender," parole granted at the right time does 

not present any great danger to society. True, there are 

many recidivists, but if they are so inclined they will 

quickly be picked up and their parole revoked. They would, 

under any circuMstances, be only advancing their criminal 

activity by a brief period of time. We submit that the 

risk of the indeterminate sentence is justified. 

Federal penal or correctional institutions are classi 

fied for the purpose of separating various types of offenders 
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from one another. It may be appropriate for a sentencl~g 

judge to recommend t~t two or more defendants involved in 

a joint crime be sent to separate places of confinement. 

The various institutions are classified to receive certain 

categories of offenders -- juveniles and youths; young 

adults; intermediate adults; long-term adults; and special 

categories such as women, medical, and psychiatric patients. 

Since rehabilitative goals can best be accomplished in small 

institutions, and since the juveniles and young adults are 

the most likely prospects for rehabilitation, the largest. 

expenditures are in these institutions where intensive treat

ment and training programs are available. The youngest 

offenders are sent to Ashland, Tallahassee, Englewood, Milan 

Petersburg, Pleasanton, Seagoville, and El Reno where the 

optimum capacity is 550 or less at each institution~ Two 

of the newest and most innovative correctional centers are 

at Morgantown, West Virginia, and Pleasanton, California. 

In both instit~tions there are intensive research programs 

in existence and they are the most modern penal institutit)ns 

in the world for this type of offender. 

Community treatment centers, or halfway houses as th(JY 

are sometimes called, are relatively new adjuncts to the 

correctional program. They are a valuable assist to 

selective individuals in their transition into the community. 

At the present time there is a daily population of approxi

mately 322 individuals functioning either in the federally 
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operated or contract centers. In addition to the economic and 

productivity gains, mounting evidence demonstrates center 

effectiveness in tending to prevent further criminal activity. 

Under 18 U.S.C., §365l, a court may require, as a condition 

of probation, that a defendant reside in or participate in 

a program of a residential community treatment center, or 

both, for all or part of the period of probation. During 

this period the probationer may work at legitimate occupa

tions. The problem here is that the Attorney General must 

certify that adequate treatment facilities, personnel, and 

programs are available, Such centers are generally not 

available except in larger cities such as Atlanta, Chicago, 

Dallas, Detroit, Houston, Kansas City, Long Beach, Los Angeles, 

New York and Oakland and, in addition, state and federal 

cooperation is sorely needed to develop successful programs. 

However, even judges presiding in areas where such centers 

are not available have occasion to sentence defendants who 

live in areas where a center is located and, therefore, may 

use this statute. 

The contract work-release programs are als6 an innova

tion. The average daily number of federal offenders in work

release programs is approximately 67, The figure is approxi

mate because it does not include "j ob releases"; i. e., the 

situation defined by the Bureau to include those prisoners 
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who have a regular eight hour per day job and who are not 

"institutionalized" because of their jobs. Also, the figure 

only includes established institutions and not contract 

centers or local jail programs. The percentage of those 

who escape, attempt to escape, or commit a crime is reason

ably low, according to the Bureau of Prisons. 

The number of job placements per year secured throu~h 

probation departments is approximately 7,000, 5,000 of which 

are placed through half-way houses and community centers. 

The Board of Parole plays a major role in seeking the 

reintegration of the offender into society as a law-abiding, 

self-supporting person. In many instances the board recom

mends placement of individuals in community treatment centers, 

where the offender is thereafter visited. 

In sum, the prison and parole authorities are exerting 

their best efforts to determine the potential of the person, 

his treatment needs and motivation, his emotional self 

control, his knowledge and vocational competence -- all for 

the purpose of developing realistic future plans which must 

ultimately be met in any event. Just as the judges are 

subject to error, the penal and parole authorities are not 

infallible, but their advanced programs seem to merit the 

confidence of the judiciary to the extent, at least, of 

making sentences flexible to authorize release on parole 

at a time deemed to be appropriate. 
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Release Procedures 

With no effort to repeat what has heretofore been said, 

the only existing release procedure, other than parole, is 

the mandatory release provision of 18 U.S.C. §§4l6l-4l63. 

This is frequently referred to as good-time allowances, 

industrial good-time, and discharge. 

Summarized briefly, the good-time allowances (available 

where the record of conduct shows a faithful observance of 

all rules and not being subjected to punishment) are: 

Term of Sentence Time Allowance 

Life sentence No time allowed 

10 years or more 10 days each month 

5 to 10 years 8 days each month 

3 to 5 years 7 days each month 

1 to 3 years 6 days each month 

6 mos. to 1 year 5 days each month 

Industrial good-time (§4l62) is in addition to the 

good-time allowance under §4l6l. It is allowed, in the 

discretion of the Attorney General (Bureau of Prisons), 

without regard to the length of the sentence. Employment 

in an industry or camp may be allowed not to exceed three 

days for each month of actual employment during the first 

year, and five days' for each monih during any year beyond 
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the first year. Similarly, the same allowance may be m.lde 

to a prisoner performing exceptionally meritorious SerVlce 

or performing duties of outstanding importance in conneetion 

with institutional operations. 

Discharge from the penal or correctional institution 

follows as a matter of course, with the sentence being 

credited by the good-time allowances, provided that the 

prisoner is not wanted by the authorities of any state. 

The foregoing assumes that the prisoner is not previously 

released on parole. 

Eligibility for parole (may be released) is covered 

under 18 U.S.C. §4202. It does not apply to a juvenile 

aelinquent or committed youth offender (Youth Corrections 

Act). As to all other federal prisoners, if the term is 

"over one hundred and eighty days," they are eligible for 

parole after serving one-third of their term or terms or, 

in the event of a life sentence or sentence in excess of 

45 years, after serving 15 years. Eligibility for parole 

is not a mandatory release. 

On October 30, 1969, the Bureau of Prisons released 

Policy Statement 7600.51 implementing the Bail Reform Act 

of 1966 and judicial decisions regarding jail-time credit 

on sentences. Credit for time spent in custody while awalt 

ing trial is given with respect to commitments under the 

Q-18 




Federal Youth Corrections Act and the Juvenile Delinquency 

Act, as well as split-sentences, regular adult sentences, and 

commitments under Title II of the Narcotic Addict Rehabilita

tion Act, 18 U.S.C. §425l, et seq. Many complex problems 

arise by reason of computing jail-time credit and a reference 

to Pol icy Statement 7600.51 is necessary to resol ve the' 

particular issue presented. The Policy Statement appears to 

have been generally acceptable to the courts during the past 
, 

five years, thus tending to promote uniformity. Of course, 

the adjustment for credit for time in custody while awaiting 

trial merely advances the mandatory release date and, with 

respect to the Youth Corrections Act, the conditional release 

date, and has no reference to a parole date. 

Judges err when imposing sentences on retrial following 

reversal, and other like procedures. A defendant must 

receive credit for all time spent in custody under an invalid 

sentence. Judges, aware of the fact that a person has served 

eighteen months on a judgment which was reversed or vacated, 

may be inclined to give a new sentence of one year. If so, 

the defendant is automatically released as the eighteen 

months already served must be credited upon the new sentence. 

Sentencing Alternatives -- Some Suggestions and Pitfalls 

(1) 	Juvenile Delinquency Act 

(18 U.S.C. §§503l-5042) 
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Under the Juvenile Justice and Delinquency Prevention 

Act of 1974, a "juvenile" is one who has not reached his 

eighteenth birthday at the time he commits a crime punish

able by laws of the United States. It should be noted that 

it is the age of the person at the time the crime is committed 

which is controll ing and not the age at the time the offE~nder 

is actually tried, or the time the criminal information is 

filed. This standard is specifically incorporated into the 

Act by the 1974 amendments to 18 U.S.C. §503l, which includes 

within this definition those persons over eighteen years of 

age who are alleged to have committed an act of juvenile 

delinquency prior to their eighteenth birthdays. The amend

ment also includes capital crimes within the definition. 

Unlike prior procedure, the amendments provide that a 

juvenile shall not be proceeded against in a federal court 

unless the state courts refuse jurisdiction, or do not have 

adequate services available, Once a person falls within the 

purview of the Act and is proceeded against in a federal 

court, he or she must be proceeded against as a juvenile 

unless a request is made, with the advice of counsel, that 

he or she wishes to be treated as an adult, A juvenile 

offender may also be proceeded against as an adult if he 

or she is over sixteen years of age, has allegedly commi tt.:d 

a felony, and, upon motion of the Attorney General, is found 
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by the court to have no reasonable prospects for rehabilita

tion before his or her twenty-first birthday. 18 U.S.C. §5032. 

Thus, the choice of juvenile status or adult trial is no 

longer entirely within the discretion of the Attorney General. 

Specific criteria are listed in the Act, as amended, by which 

the court must assess the prospects for rehabilitation and 

findings are required with regard to each criterion. 

Some earlier decisions have questioned whether a juvenile 

offender may be required to abandon his right to trial by 

jury. See e.g., Nieves v. United States, 280 F. Supp. 994 

(S.D.N.Y. 1968). However, most courts, relying on McKeiver 

v. Pennsylvania, 403 U.S. 528, 91 S.Ct. 1976, 29 L.Ed 2d 647 

(1971), which held "that trial by jury in the juvenile courts' 

adjudicative stage is not a constitutional requirement," have 

held that the federal statute does not impair any right to a 

jury trial. See United States v. King,482 F.2d 454 (6th Cir) 

cert. denied 414 U,S. 1076 (1973); United States v. James, 

464 F.2d 1228 (9th Cir. 1972); cotton v. United States, 

446 F.2d 107 (8th Cir. 1971). These cases seem correctly 

decided. Although McKeiver was concerned with state court 

practice and not the Federal Juvenile Delinquency Act, its 

reasoning is fully applicable to federal proceedings. The 

Act merely affords a juvenile an opportunity to a forum and 

the juvenile who intelligently does enter the federal system 
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does so with full realization that he is foregoing a trial 

by jury, If a person can knowingly and intelligently waive 

a trial by jury as an adult, it seems equally clear that a 

"juvenile" can waive trial by jury, if the consequences of 

signing the consent are properly explained. 

At one time the trial of a case under the Juvenile 

Delinquency Act was deemed only to necessitate the same degree 

of proof as would be required under an ordinary civil action. 

United States v. Borders, 154 F. Supp.214 (N.D.Ala., 1957), 

affd, 256 F.2d 458 (5 Cir" 1958). However, since In re 

Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967), and 

lE re Winship, 397 U.S. 358, 90 S Ct. 1068, 25 L.Ed.2d 368 

(1970), it seems clear that the degree of proof required is 

the same as in an adult criminal case; i.e. proof beyond a 

reasonable doubt. United States v. Costanzo, 395 F.2d. 441 

(4 Cir., 1968), cert. denied 393 U.S. 883, 89 S.Ct. 189, 

21 L.Ed.2d 157. 

Probation, not exceeding the time when the "juvenile" 

reaches the age of twenty-one years, is available as an 

alternative, 

Commitment for a period not exceeding the time when tte 

"juvenile" reaches the age of twenty-one years is likewise 

available; subject, however, to the limitation that the 

commitment may not exceed the time for which the person 
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could have been committed if tried as an adult. Thus, a 

fifteen-year-old boy who would have been sentenced under the 

National Motor Vehicle Theft Act cannot be committed for a 

longer period than five years, even though he may not have 

attained the age of twenty-one years when the five-year period 

expires. Similarly, a seventeen-year-old boy committing a 

misdemeanor cannot be required to serve more than one year. 

A "juvenile" may be committed for study and report under 

18 U.S.C.§5037(c). The report must be made within thirty days 

unless the court grants additional time. 

A committed juvenile delinquent is eligible for parole 

at any time following his commitment. It is for this reason 

that the eligibility for parole statute, 18 U.S.C. §4202, is 

inapplicable to juvenile offenders prosecuted under the 

Juvenile Delinquency Act. 

The statute, 18 U.S,C, §5034, requires the assignment 

of counsel. Even if the parents, guardian or custodian are 

financially able to employ counsel and do not do so, the court 

must assign an attorney pending employment of private counsel. 

There is a special provi3ion that the juvenile must be brought 

to trial within thirty days from the date detention began, 

subject to certain exceptions. 18 U.S.C. §5036. 

There are definite advantages to being tried under the 

Juvenile Delinquency Act. In the first place, the criminal 
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irformation merely charges the commiss10n of an act 01 

Juv8nile delipquency and does not charge the specific crine 

which would have been stated if the boy had been charged is 

an adult. The limitation on the length of commitment 

restricts the power of the court to commit for a period 

beyond the time when the "juvenile" reaches the age of 

twenty-une years. In fact, the only disadvantage, if the 

same be considered as such, is that the "juvenile" is not 

entitled to a jury trial under the Juvenile Delinquency Act. 

Proceedings under the Juvenile Delinquency Act are fre

quently heard in chambers, hut such a practice is not 

mandatory. 18 U.S.C. §5032. It does tend to give an informal 

atmosphere to the court proceeding and, above all, protects 

the ".i:lvenjle" from publicity through news media. 

We should ever be mindful of the obligation, wherever 

pOSSible, to divert the cases of juvenile offenders to the 

state and local authorities. While the federal system may 

be more adequate in many instances, confinement in the federal 

institution usually brings about a forced separation between 

the child and his parents which shoul~ be avoided if there is 

any prospect of assumption of parental responsibility. 

(2) 	 Federal Youth Corrections Act 
(18 U.S.C. §§5005-5026) 

Whi loa ., you th offender" is def ined as a person under 

the a~o of twenty-two years at the time of conviction (18 U.S.C. 
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§ 5006 (e», it is nevertheless provided that a person who 

has attained his twenty-second birthday, but has not attained 

his twenty-sixth birthday at the time of his conviction, may 

be sentenced under the Youth Corrections Act when the court 

finds that there is reasonable grounds to believe that the 

defendant will benefit from treatment thereunder, 18 U.S.C. § 4209. 

Judges should be hesitant to use the Youth Corrections Act for 

individuals between 22 and 26, bearing in mind that the primary 

purpose of the Act is to reach offenders in the critical age 

of 18 to 22. Moreover, where the offender falls within the 

age of 22 to 26, the Youth Corrections Act sentencing pro

visions are not available if the individual has been convicted 

of an offense requiring imposition of a mandatory penalty such 

as a narcotic violation, 26 U.S.C. § 7237. However, if the 

youth offender falls within the 18 to 22 age bracket, he may 

be sentenced under the Youth Corrections Act even though it 

involves an offense calling for a mandatory penalty if he had 

been sentenced as an adult. 

Technically and legally a person between the age of 22 

and 26 years is a young adult offender, even though sentenced 

under the Youth Corrections Act. 18 U.S.C. § 4209 refers to 

"Young Adult Offenders" and it is significant that this 

section is not incorporated within the Youth Corrections Act. 

Furthermore, § 4209 only refers to a "benefit from the 

trea tment" provided by the You th Corrections Act. Immediately 

the question arises whether a l1young adult offender" between 

the age of 22 and 26 and sentenced under the Youth Corrections 

Act is eligible for a certificate setting aside his conviction 
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under 18 U.S.C. § 5021. We believe that Congress, in providing 

for the discretionary sentencing of young adult offenders 

between the ages of 22 and 26 under the Youth Corrections Act, 

must have intended to accord all benefits thereunder, onH of 

which is to have the conviction set aside prior to the expira

tion of the maximum sentence upon unconditional discharge or, 

in the event of probation, before the expiration of the maxi

mum period of probation if unconditionally discharged by the 

court. 18 U.S.C. § 502l(a) and § 502l(b). 

A sentence pursuant to the Youth Corrections Act should 

not be automatically imposed merely because the defendant falls 

within the 18 to 22-year-old bracket. The purpose of the Act 

was to provide individual corrective treatment for an indeter

minate period, subject to statutory limitations. Statistics 

demonstrate that the period of life between 16 and 23 years of 

age is the focal source of crime; it is when habitual criminals 

are spawned. For these reasons, among others, additional 

efforts are devoted to rehabilitation and a restoration of 

normality. However, a youth offender who is already a recidivist 

as to other than minor offenses, or who has previously been 

sentenced under either the Juvenile Delinquency Act or the 

Youth Corrections Act, is only infrequently good material for 

further efforts of rehabilitation. 
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Section 5010(d) of the Act provides that a youth offender 

may be sentenced under any applicable penalty provision "[iJf 

the court shall find that the youth offender will not derive 

benefit from treatment under subsection (b) or (c) .... " Yet, 

not every court which has considered the question has agreed 

that it is necessary for a sentencing court to affirmatively 

find that a youthful offender would not be able to derive 

maximum benefit from treatment under the Act. Compare Cox 

v. United States, 473 F.2d 334 (4 Cir. 1973) with United 

States v. Kaylor, 491 F.2d 1133 (2 Cir. 1974). The conflict 

was finally resolved by the Supreme Court in Dorszynski, v. 

United States, 418 U.S. 424 (1974). In Dorszynski the Court 

held that before any adult sentence may be imposed § 5010(d) 

requires that the sentencing judge find explicity that the 

convicted defendant would receive no benefit from treatment 

under the Act. Nevertheless, the Court rejected the proposi

tion that the sentencing judge must explain the reasons for 

his finding, holding instead that once the finding of "no 

benefit" is made, the sentencing judge has in fact exercised 

and rejected the option of the Act's treatment. Thus further, 

more substantive standards are unwarranted and unr.eviewable. 

If commitment is deemed necessary, the most frequently 

used statute under the Youth Corrections Act is § 5010(b) 

which provides, in substance, for an indeterminate sentence 

for treatment and supervision until discharged by the Youth 

Q-27 




Correction Division of the Board of Parole as provided by 

§ 5017 (c) which means, as we know, that a conditional 

release must occur not later than four years from the date 

of conviction, with an unconditional discharge not later 

than six years from the ~ of conviction. 

Judges fall into error in attempting to commit a youth 

offender for a definite term, such as two years, and still 

invoke § 5010(b). A commitment for a term certain runs 

counter to § 5017(c) and, unless amended, would be treated 

as an adult sentence. The words "for treatment and super

vision" and "in lieu of the penal ty of imprisonment otherwise 

provided by law" are contained in § 5010(b) and this manifestly 

demonstrates that no definite term should be fixed by the 

Court. Even in misdemeanor cases for which one year's 

imprisonment is the maximum punishment if sentenced as an 

adult, if the Youth Corrections Act is invoked, there is 

reputable authority to the effect that the correctional 

institution may confine the youth offender for more than 

one year "for treatment and supervision." Cunningham v. 

United States, 256 F.2d 467 (5 Cir. 1958); United States v. 

Horning, 409 F.2d 424, 426 (4 Cir. -1969). 

At this point it would be well to know the familiar 

pitfall encountered by judges in failing to warn a defendant, 

between the ages of 18 and 26, of a possible sentence under 
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the Youth Corrections Act when accepting a plea of guilty. 

This is true whether the defendant is charged with a felony 

carrying a maximum penalty of five years, or a misdemeanor 

wi th a one-year maximum. Rule 11, Federal Rule s of 

Criminal Procedure, requires a judge to advise as to the 

maximum possible punist~ent among other requirements. Since 

there are many felonies carrying a five-year maximum, it 

follows that a sentence under the Youth Correction Act may 

entail a possible six-year maximum, although this is highly 

unlikely. In Pilkington v. United States, 315 F.2d 204 (4 Cir, 1963), 

the court vacated a guilty plea on a motion under 28 U.S.C. § 2255, 

merely because the judge, prior to accepting the plea, did not 

advise the defendant as to the six-year maximum under § 5010(b), 

even though defendant had been told of the five-year maximum 

sentence under the adult statute. Pilkington has become a 

prolific source for prisoners seeking relief. It has been 

followed in the First, Fourth, Sixth, Seventh, Eighth, Ninth 

and Tenth Circuits. Only the Fifth Circuit has expressly 

repudiated this decision. Rawls v. United States,330 F.2d 777 

(5Cir~1964); Marvel v. United States, 335 F.2d 101 (5 Cir. 1964). 

The First Circuit has extended Pilkington to encompass a situa

tion where the judge failed, in a narcotics case, to advise that 

the defendant was not eligible for parole, Durant v. United 

States, 410 F.2d 689 (lCir. 1969), although this is apparently 

no longer the law as the recent amendments to Rule 11, Federal 
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Rules of Criminal Procedure, no longer require that a 

defendant be warned of the "possible consequences" of his 

plea. The Seventh Circuit has interpreted Pilkington as 

requiring specific advice as to consecutive sentences. 

Marshall v. United States, 431 F.2d 355 (7 Cir. 1970). 

In short, it is less complicated for a district judge to 

try a case on a plea of not guilty than it is on a plea of 

guilty. While Rule 11 is now redrafted eliminating the 

requirement that a defendant be advised as to "the conse

quences of the plea," and substituting the requirement 

that the judge advise the defendant of "the mandatory 

minimum punishment, if any, and the maximum possible 

punishment provided by the statute" confining the offense 

"to which the plea is offered," it would be well for all 

judges, except in the Fifth Circuit, to follow Pilkington 

at least until the new Rule 11 has been interpreted and 

ju~icial decisions have decided the issue. 

It is poss~ble, of course, to sentence for a term in 

excess of six years, where the statute permits same if 

sentenced as an adult, with the Court stating that it con

sidered the youth offender incapable of deriving maximum 

benefit from treatment within six years. A definite sentence 

of five years under § 50l0(c) would not stand and, unless 

amended, would be treated as a straight adult sentence. 
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Thus, a youth offender-bank robber could be sentenced 

under § 5010(c) to a term of ten years. Under § 5017(d), 

the youth offender-bank robber so sentenced would have to 

be conditionally released ~ later than eight years after 

sentence, but this does not mean that he cannot be released 

conditionally at an earlier date, and the statute imposes 

no restriction upon his conditional release. For this 

reason there appears to be noparticular advantage to resort 

ing to a sentence under § 5010(c) , other than as a means of 

expression on the part of the sentencing judge. 

The Youth Corrections Act, with its many advantages, pre

sents problems which have caused some judges to decline to 

use it. These major defects, unless corrected by appropriate 

amendment, may tend to defeat the purpose of the Act. For 

example: 

(1) The imposition of sentence of a youth offender is 

suspended and the defendant is placed upon probation for a 

period of four years under the usual conditions. After three 

years and ten months from the date sentence was suspended, 

the defendant violates the terms of his probation. When he 

is finally brought before the court as a probation violator 

and adjudged to be such, there remains only fifteen days of the 

four-year period. Probation is set aside and the defendant 
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is commi tted under '§ 5010 (b) . He arrives at the correl.~tional 

institution ten days prior to the expiration of the four-year 

period from the date of the conviction. He must be conditionally 

released after serving ten days since the direction in § 50l7(c) 

is to the effect that both conditional and unconditional release 

dates under a commitment pursuant to § 50l0(b) are computed from 

the ~ of conviction. Obviously this is a deterrent to any 

judge contemplating probation under the Youth Corrections Act. 

(2) If two commitments are made simultaneously under § 5010 

(b), the periods of service are bound to run concurrently, even 

though the court specifies that they run consecutively. 

(3) If a defendant is already serving a state or prior 

federal sentence, any subsequent commitment under the Youth 

Corrections Act "for treatment and supervision" will be shortened 

by the elapsed time served in state custody or under a prior 

federal sentence. 

From the foregoing it is clear that the vice in the Youth 

Corrections Act lies in computing all times from the dat~ of 

conviction. Section 5020 authorizing the Youth Correction 

Division of the Board of Parole to effect the return of the 

youth offender for "further treatment" after conditional 

release, but before unconditional discharge, does not cure 

the defect. Assuming that the youth offender did nothing 

wrong following his mandatory conditional release under 
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§ 50l7(c), it is questionable whether any attempt to 

resort to § 5020 would be constitutionally permissible. 

Section 5023(b) makes it plain that the Youth Corrections 

Act shall have no effect upon the Juvenile Delinquency Act. 

It follows that if a defendant is adjudged a juvenile de

l±nquent under the latter Act and placed on prpbation, any 

subsequent commitment sentence for violation of the terms 

of probation must be under the Juvenile Delinquency Act, 

even though the age at the time of the commitment sentence 

is 18 years or over. The essential difference between the 

two acts lies in the fact that there must be a conviction 

for a specific crime to bring into play the Youth Corrections 

Act, whereas the Juvenile Delinquency Act calls for a deter

mination of a status of being a juvenile delinquent, even 

though that status cannot be determined under In ~ Gault 

without proof beyond a reasonable doubt. 

Finally, there is a study and report proviso in § 50l0(e) 

which enables the court to ascertain whether a youth offender 

will derive benefit from treatment under § 50l0!b) or 

§ 50l0(c), with a required report within 60 days, or such 

additional period as the court may grant. As itis known 

that the Executive generally favors the use of the Youth 

Corrections Act, this commitment for observation and 

study is not used to any great extent. 
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(3) Observation and Study Prior to Sentence 

We have previously mentioned the alternatives available 

to judges, prior to sentence, to commit defendants, follow

ing a finding of guilt or any acceptance of a plea of guilty, 

for a fixed period of time to permit defendants to be studied 

and a report made to the court. As to adults, these statutes 

are found in 18 U.S.C. §§ 4208(b) and 4208(c) , with a required 

imposition of a maximum sentence of imprisonment, and a report 

forthcoming within three months which period may be extended 

for a maximum additional three months by court order. Under 

the Juvenile Delinquency Act, the study and report statute 

is found in 18 U.S.C. § 5037(c). Under the Federal Youth 

Corrections Act, the statute is found in 18 U.S.C. § 50l0(e). 

When §§ 4208(b) and 4208(c) were enacted, it was thought 

that, by reason of the imposition of the maximum sentence, it 

would be unnecessary to return the defendant to court for 

any modification of sentence. This issue was put to rest 

by the Supreme Court's decision in Behrens, which held that 

the defendant's presence in court was required when the 

sentence was modified under § 4208(b). 

Whe~ever the observation and study provisions ar~ 

invoked, it is highly important that the presentence report 

be first completed and forwarded. This background and 

behavior information is vital to the final report. It should, 
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wherever possible, include the judge's reasoning for 

resorting to the observation and study alternative. 

In selecting offenders for these special examinations 

judges should apply certain criteria. Obviously all 

offenders cannot be sent away for observation, study and 

report. The unusual personality and behavior of the 

offender, the nature of the offense, the offender's social 

history, and the nature of the treatment under consideration 

are of major importance. Individuals with apparent personality 

disturbance or mental disorder, or defect as exhibited by 

unusual attitudes or behaviors, are frequently referred for 

examination. Certain types of offenders are typical sub

jects of special examinations by reason of the offense com

mitted such as sexual offenses, arson, aggressive physical 

assaults, and crimes without any apparent motive. Unusual 

and unexplained backgrounds of recidivism and prior history 

of mental disorder will frequently bring about a study of 

this type. 

The foregoing statutes should not be invoked as a 

substitute for determining mental competency for trial. 

Wherever that question is in doubt, the trial and sentence 

should be deferred pending a judicial determination of 

competency under 18 U.S.C. § 4244. The Speedy Trial Act 
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of 1974 has recently been interpreted by the Ninth Circuit 

by providing that the period of time devoted to mental 

examinations and hearings constitutes"excludable time" ,is 

to high-risk defendants. 

While any recommendation contained in the observation 

and study report is not binding upon the court in passing 

final sentence, it stands to reason that if a court resorts 

to same it should, as a general rule, follow the recommenda

tion. If this were not so, why go to the trouble and 

expense of using these statutes? Under no circumstances 

should the court use these statutes as a substitute for the 

belief that the offender should at least be confined for a 

brief period of time. 

(4) The Split-sentence Statute 

In 1958 Congress amended 18 U.S.C. § 3651 so that, as to 

offenses not punishable by death or life imprisonment, if 

the maximum punishment provided for such offense is more 

than six months, the court may impose a sentence in excess 

of six months and provide that the defendant be confined in 

a jail-type institution or treatment institution for a period 

not exceeding six months, and suspend the execution of the 

remainder of the sentence and place the defendant on probation 

for such period and upon such terms and conditions as the 

court deems best. 
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This statute serves its purpose especially where the 

nature of the offense is such that a sentence is likely 

to operate as a deterrent to the defendant and others. 

Income tax violators, postal thefts by employees, bank 

embezzlers under certain circumstances, thefts by long

shoremen unloading vessels, and many similar offenses are 

illustrative of potential uses of the split-sentence pro

visions. Even the common bootlegger, when operating in an 

area where the illegal whiskey flows freely, is a likely 

candidate for a split sentence on his first or second 

conviction. 

The split-sentence provision should never be used for 

the sole purpose of retribution. If deterrence plays no 

part in the factor of sentencing in a particular case, it 

is more logical to assume that the offender should either 

be given a straight sentence or be placed on probation sub

ject to exceptional circumstances indicating obvious perjury 

on the part of the offender where most judges have a feeling 

that the defendant has compounded his crime and is deserv

ing of commitment. 

The split-sentence statute has its advocates and opponents. 

Where it is felt that the offender had to be committed to 

custody in order to feel the force of the law, as well as 

being subjected to a substantial period nf helpful guidance 
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and supervision by a probation officer, the split-sentence 

statute serves a beneficient purpose. Similarly, it affords 

the same opportunity on a single-count indictment, which 

previously existed under a multiple-count indictment or 

information by giving the court the right to impose a short 

sentence on one count and grant probation on another. Where 

a person has a prior record of convictions of a minor nature, 

for which he has been placed on probation, and thereafter 

either commits another crime of a slightly more serious 

nature (or violates the terms of probation), it is obvious 

that probation may not be considered and yet a lengthy period 

of confinement may not be appropriate. The split sentence is 

probably the answer in such a case. Likewise, we have the 

offender who is addicted to alcohol and commits a not-too

serious crime. In all probability a "drying out process" 

is needed, followed by probation at a time when the offender 

at least starts out being sober. 

There is the argument that the judge is sometimes inclined 

to impose a split sentence when, in fact, the offender 

should be granted probation from the outset. This is, 

admittedly, a potential vice in the split-sentence statute. 

If the offender is a likely candidate for probation, the 

stigma of even a short jail sentence is likely to jeopardjze 

the future of the individual. Moreover, the judge cannot 

very successfully determine the value of a commitment of 
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six months or less in the terms of rehabilitation, as it 

is extremely unlikely that such a short period of confine

ment can fit in with any rehabilitation program. 

Good time allowances are applicable to split sentences 

if the actual period of confinement is six months, but are 

not allowable if the actual confinement is less than six 

months. It is not the policy of the Bureau of Prisons to 

send a prisoner sentenced thereunder to an ordinary county 

or city jail wherever the commitment period exceeds thirty 

days and, therefore, split-sentence offenders are generally 

sent to a correctional institution or a penal farm. Under 

§ 4202 the split-sentence offender, if confined for a period 

of six months, would become eligible for parole after serv

ing one-third of said sentence, even though good time 

allowances are granted. Once again, if it is the intention 

of the sentencing judge imposing a split sentence to permit 

good time allowance, the time of commitment should be six 

months, but if the sentencing judge desires to require the 

service of the entire time of confinement a commitment for 

179 days would be in order, in which event neither good time 

allowance nor parole would be granted. 

On balance, it is submitted that the split-sentence 

statute has been used with reasonable discretion during 

its seventeen years' existence. While it may have resulted 
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in a few offenders being committed for a brief period 

whereas outright probation may have been more appropriate, 

it has undoubtedly brought about shorter periods of actual 

confinement in situations where the sentencing judge feels 

compelled to impress upon the offender the force of the 

law. 

(5) 	The Indeterminate Sentence 
(18 U.S.C. § 4208) 

Perhaps too much emphasis has already been placed upon 

this alternative. In sum, as a general rule, the provisions 

of 18 U.S.C. §4208(a)(2) should be invoked with respect to 

all sentences of three years or more. However, a sentence 

under § 4208(a)(2) does not per se indicate early parole. 

It merely supplies flexibility to program the individual 

in prison and to grant parole based on his adjustment and 

readiness for release. 

Another indeterminate sentence statute, infrequently 

used, is § 4208(a)(1). The sentencing judge may impose 

a minimum term, at the expiration of which the offender 

shall become eligible for parole, but this minimum term 

cannot be more than one-third of the sentence imposed. The 

only purpose of this statute is to encourage those judges 

who sometimes lack complete faith in the operation of the 

parole system to reduce below one-third of the total 
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sentence the period wherein the prisoner may be considered 

for parole, and at the same time, not relinquish to the 

parole authorities all discretion as to the time of release. 

As the judge will not know what progress the prisoner makes 

towards rehabilitation, it is submitted that a sentence 

under § 4208(a)(2) is preferable. 

Neither of the foregoing indeterminate sentence statutes 

can be invoked unless the sentence of imprisonment exceeds 

one year. 

While reference has been made to the term "indeterminate 

sentence," unlike many state statutes the federal provisions 

are not truly "indeterminate." There is, in any event, a 

maximum period of time the inmate must serve unless given 

a life sentence. This answers the critics of the true 

indeterminate sentence who argue that inmates become frustrated 

as to the mandatory release dates. 

(6) Probation 
(18 U.S.C. § 3651) 

In excess of one-half of all federal offenders are placed 

on probation. There has been a gradual increase in the 

percentage of probation granted during the past seventeen 

years, all presumably due to a more enlightened viewpoint 

of sentencing. We realize that the primary function of a 

sentence, whether it be probation or imprisonment, is 
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rehabilitation. As the Supreme Court said in Williams v. 

People of State of New York, 337 U.S, 241, 248, 69 S.Ct.1079, 

93 L.Ed. 1337 (1949): "Retribution is no longer the dominant: 

objective of the criminal law. Reformation and rehabilitation 

of offenders have become the important goals of criminal 

jurisprudence." 

Aside from the difference in custodial costs versus 

probation, which is approximately ten to one, there are such 

factors as loss of the prisoner's working capacity and support 

for his dependents during confinement. When measured in the 

light of difficulties confronting a committed person reentering 

the community following his release on parole, together with 

the atmosphere, associations and stigma of imprisonment, it 

at least emphasizes tm fact that we, as judges, should 

proceed cautiously before rejecting probation and ordering 

commitment. 

This is not to say that all defendants should be placed 

on probation; nor does it mean that all defendants should 

receive light sentences. Aside from the dangerous offender 

who must be correctively treated in custody, judges universally 

agree that there is no fixed criteria in determining proper 

subjects for probation. As stated in the Model Penal Code, 

the offenders shall be dealt with in accordance with their 

individual characteristics, circumstances, needs, and poten

tialities, and defendants shall be placed on probation, given 

suspended sentences or fines whenever such disposition appears 

practicable and not detrimental to the needs of public safety 

and the welfare of the offender. The emphasized words are, 
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of course, not capable of precise definition. 

Disclosure of the contents of presentence reports to 

the defendant or his counsel has been the subject of lively 

debate for many years. 

The recent amendments to the Federal Rules of Criminal 

Proc~dure now mandate the disclosure of presentence reports 

subject to certain qualifications. See Rule 32(c) effective 

December 1, 1915. For many years certain judges have volun

tarily permitted disclosure and report, very significantly, 

that there is little or no trouble in handling the situation 

and the "sources of information" are not "dried up" to any 

appreciable extent. There are, of course, exceptions stated 

in Rule 32(c) as to the disclosure of certain portions of the 

presentence report. Moreover, the recommendation of the pro

bation officer to the court as to the ultimate disposition of 

the case is not subject to disclosure. 

The role of the probation officer is of major importance 

to the court. Among other things, the probation officer 

should 

1. 	 Provide the court with all significant information 

regarding the defendant; 

2. 	 Analyze from the viewpoint of rehabilitation prospects 

the data included in the presentence report; 
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3. 	 Unless the court otherwise directs, offer a 

specific recommendation which should be confi

dential and preferably set forth in a separate 

report. Whether the judge follows the recommenda

tion is less important than the fact that he has 

the advantage of considering a specific point of 

view which may result in a conference leading to 

a disposition of the case which is contrary to 

what either the judge or probation officer initially 

thought was in order; 

4. 	 Be prepared to justify his recommendation on the 

basis of the data contained in the presentence 

report; 

5. 	 Present to the court, if probation is recommended, 

a suitable plan for the probationer following his 

release including, but not limited to, his 

residence, employment, and necessary supporting 

services such as medical or psychiatric help, 

counseling, vocational training, etc.; 

6. 	 Advise the court, if commitment is recommended, as 

to available sentencing alternatives; 

7. 	 Be prepared to discuss all aspects of the report 

and recommendation after the jwge has had an 

opportunity to read the presentence investigation. 
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Any involved case should properly be considered 

in chambers by the judge and the probation 

officer. 

The probation term is likewise important. Some judges 

feel that the maximum of five years probation is justified 

in order to keep the defendant "in line" for a le-ngthy 

period. If an appeal is noted from a sentence of probation, 

a stay may be granted or, if not stayed, the court shall 

specify when the term of probation shall commence. Rule 

38(a)(4), Federal Rules of Criminal Procedure. The con

sensus seems to be that after two years under supervision 

the law of diminishing returns sets in. It is true that 

probation may be terminated at an earlier date, and the 

law further provides that the court has the option of 

extending the period of probation up to a maximum of five 

years from the date of sentence or, if an appeal is noted, 

from the date of final action by an appellate court if a 

stay is granted. The better view seems to be that, other 

than in exceptional cases, the period of probation should 

not be more than three years, nor less than one year. 

Moreover, consecutive sentences granting probation for 

a total term in excess of five years have been declared 

invalid as to the excess over and above five years. Fox v. 
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United States, 354 F.2d 752 (10 Cir. 1965). An interesting 

question arises whether a court, faced with a probation 

violator under five years probation, may, when the violation 

occurs sixty days prior to the expiration of the original 

probationary term, impose a new term of probation which will 

run beyond the original five-year term. It is believed that 

no such power exists, but the overall effect may be harmful 

to the defendant as the court, confronted with the necessity 

of enforcing the terms and conditions of probation, may be 

inclined to order commitment; whereas, the court, if given 

some discretion to extend the probation period beyond f1ve 

years, may have continued the defendant on probation. 

Apparently, however, this is a matter for Congress. The 

question perhaps may be answered by continuing, with the 

consent of the defendant, the hearing on the revocation of 

probation to some date or dates beyond the five-year period 

as it appears to be a settled principle of law that if the 

offense giving rise to the violation of probation is com

mitted within the period of probation, a revocation hearing 

may be conducted after the period has expired. 

Further, with reference to presentence reports the 

judges should - 

1. Afford the probation off icer at least two to threo 

weeks working time to prepare a report and, where an 
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investigation must be made outside the immediate 

judicial district, a period of four to five weeks 

is preferable; 

2. 	 Familiarize themselves with Publication 103, 

The Presentence Investigation Report, published 

in February 1965. This document will acquaint 

the judges with the guidelines followed by pro

bation officers, and judges have the right to 

expect that the probation officers will abide 

by this document in preparing their reports. 

The conditions which may be imposed in granting pro

bation are flexible. Section 3651 provides that,among 

the conditions thereof, the defendant may be required to 

(1) pay a fine in one or several sums, (2) make restitu

tion or reparation to aggrieved parties for actual damages 

or loss caused by the offense for which conviction ~ had, 

and (3) support persons for whose support he is legally 

responsible. As a matter of practice, courts have adopted 

"General Conditions of Probation" incorporating the fore

gOing, as well as other conditions. It is not necessary 

that the sentencing order specifically refer to the con

ditions of probation with the exception ~ a fine, restitution, 

reparation, or some special condition. 
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Problems arise with respect to conditions imposed. 

As frequently occurs with respect to a multi-count indict

ment involving a series of checks, a defendant may plead 

guilty to one count and the remaining counts are dismissed. 

It has been held that restitution may be made a condition 

of probation only as to the count upon which there is a 

conviction, and not as to the counts which were dismissed 

even though it is apparent that other checks were cashed. 

Karrell v. United StateR, 181 F.2d 981 (9 Cir. 1950); 

United States v. Taylor, 305 F.2d 183 (4 Cir. 1962), cert. 

den. 371 U.S. 894, 83 S.Ct. 193, 9 L.Ed.2d 126. A condition 

that a defendant donate a pint of blood is void as invading 

the physical person of the defendant in an unwarranted 

manner. Springer v. United States, 148 F.2d 411 (9 Cir.1945). 

In tax evasion cases a condition may be imposed requiring 

the payment of income taxes and penalties for any year for 

which the defendant was convicted, either as shown by the 

defendant's tax return or as determined and assessed by 

Internal Revenue Service, but a condition that the defendant 

pay all taxes and penalties found to be due is illegal as 

such a condition could involve years for which the defendant 

was not convicted. United States v. Taylor, supra. Lim

itations as to ~he defendant's returning to the place of 
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employment which directly or indirectly gave rise to the 

commission of the offense have been upheld. Whaley v. United 

States, 324 F.2d 356 (9Cir. 1963), cert. den. 376 U.S. 911, 

84 S.Ct. 665, 11 L.Ed. 2d 609; Stone v. United States, 

153 F.2d' 331 (9 Cir. 1946). Prior to the passage of_the 

Criminal Justice Act many courts imposed, as a condition 

of probation, the payment of a reasonable attorney's fee. 

At best, such a requirement is of doubtful validity as the 

proviso with respect to restitution or reparation 1S 

applicable only as to "aggrieved parties" for actual damages 

or loss. It does not appear that this issue has ever been 

tested in an appellate court, probably because the attorney 

who failed to receive payment elected not to press the 

issue. 

In short, conditions imposed as a requirement of pro

bation must be reasonable and within the general framework 

of § 3651. 

It is now settled law that, upon a charge of violat~ng 

the terms and conditions of probation, the defendant is 

entitled to a hearing with the assistance of court-appointed 

counsel if requestedo Mempa v. Rhay, 389 U.S. 128, 88 S.Ct.254, 

19 L.Ed.2d 336 (1967). 

The years have proven that judges are relying more upon 

their probation officers than in days past. The quality of 
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probation officers has substantially improved by reason of 

the standards invoked by the Judicial Conference of the 

United States. We believe that this quality will continue 

to improve with the cooperation of the judges. 

(7) Fines and Restitution 

Perhaps the greatest problem confronting the probation 

officer stems from the imposition of unrealistic fines and 

restitution requirements. When financial conditions are 

imposeJ which are beyond the capabilities of the probationer 

to meet, it frequently results in undue hardship which 

defeats the prospects of rehabilitation. And if rehabilita

tion is thwarted, confinement may have been more appropriate 

under the circumstances. Likewise, an Dnrealistic fine or 

restitution requirement will, in all probability, bring about 

a report of a violation of probation solely because of 

failure to pay. The judge then faces the problem of 

revocation of probation with the only alternative being 

confinement. There is compelling authority to the effect 

that probation cannot be revoked and confinement ordered 

solely because of failure to pay a fine or make restitution, 

if the defendant is, in fact, financially unable to pay 

the fine due to circumstances beyond his control. Tate v. 

Short, 401 U.S. 395, 91 S.Ct. 668, 28 L.Ed.2d 130 (1971); 

United States v. Taylor, 4 Cir. 321 F.2d 339 (1963). While 

Q-SO 




realistic fines are certainly in order, judges should avoid 

the imposition of fines and restitution which are beyond the 

reasonable ability of the offender to pay. 

In any event, if fines or restitutions are imposed as 

a condition of probation, the court should give the probation 

officer wide authority in scheduling payments, and should be 

prepared to grant extensions whenever recommended. 

(8) Deferred Prosecution 

What has been customarily referred to as The Brooklyn 

Plan has become a part of our system for many years. From 

a practical standpoint it does not involve the judges. It 

is, in effect, a voluntary system of probation wherein the 

offender, generally in the juvenile or youth offender age 

category, agrees to submit to voluntary probation super

vision for a period of months or years. The complaint is 

issued and thereafter, with the consent of the United States 

Attorney, no indictment follows pending the period of 

voluntary supervision. If the offender completes the 

probationary term, the complaint is dismissed on motion 

of the prosecution, and in many instances action on the 

motion to dismiss is the first and only time the court will 

realize that the charge was ever pending. If the offender 

fails to adhere to voluntary supervision, the United States 

Attorney then presents the case to a grand jury or, if it 
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involves a misdemeanor, he causes a criminal information 

to be filed. 

The Brooklyn Plan has its advantages in that it protects 

the record of the offender. There is no statutory authority 

for this procedure and, in some quarters, the constitutionality 

of such action has been questioned infuat the accused is 

not accorded a speedy trial onthe complaint. Since the plan 

is invoked in only selected cases, the issue of constitution

ality does not appear to be of great consequence. Moreover, 

under the Speedy Trial Act of 1974, Congress took cognizance 

of the term "deferred prosecution" by excluding the period 

of time a defendant is under deferred prosecution from the 

terms of the Act. 

There have been situations in which the court, following 

receipt of evidence, has urged the use of the plan by merely 

delaying any adjudication of juvenile delinquency. We may 

assume that such action is within the discretion of the 

judge. However, in such a case the criminal information 

charging the commission of an act of juvenile delinquency 

has already been filed. 

There is a movement on foot to legalize the so-called 

Brooklyn Plan by statute, and to extend the authority of 

voluntary probation to offenders over the age of 18 years. 
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In fact, some jurisdictions now permit offenders over the 

age of 18 to be handled under such a plan, and there does 

not appear to be any valid objection to such a procedure. 

In general, the proposal is to permit first offenders in 

misdemeanors and minor felonies to accept a term of voluntary 

probation to avoid prosecution and thereby protect their 

records. It would require the consent of the pros~cutor, 

the defendant, and the defendant's attorney. There are 

instances in which such a procedure would serve to benefit 

the prosecution and defense. For example, 18 U.S.C. §912 

makes it a felony for one who falsely assumes or pretends 

to be an officer or employee acting under the authority of 

the United States or any department, agency or officer 

thereof, and acts as such. There is a division of authority 

as to whether an "intent to defraud" constitutes an essential 

element of the offense, although the presence of such intent 

may be a consideration in determining the gravity of the 

offense; United States v. Guthrie, 387 F.2d 569 (4 Cir. 1967), 

holding that the original statute, 18 U.S.C., § 76, which 

included the words "with intent to defraud," has been effectively 

amended by the revision and codification in 1948, together 

with the revisor's note, all of which was accepted by Congress. 

What, then, is to be done with the practical jokester who 

falsely represents himself to be a special agent of the 
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Federal Bureau of Investigation, but who injures no one 

by reason of such representation? Technically, under 

Guthrie, he must be found guilty. Certainly some method 

of voluntary probation would have been adequate under 

these circumstances, thereby avoiding the stigma of a 

felony conviction. It is for these reasons that we believe 

much can be accomplished by legislation along these lines. 

The sentencing Council 

In multi-judge courts the practice has developed to 

create sentencing councils. In one form or another many 

of the larger cities have adopted this procedure. While 

the methods of operation may vary, it substantially pro

vides that, after one judge has heard the case and the 

defendant has been found guilty, the presentence report 

is thereafter prepared. This report is submitted to a 

panel of three judges, including the sentencing judge. 

Each judge then submits his views as to the sentence to 

be imposed. This is frequently done by a panel confer

ence in conjunction with the probation officer to whom 

the case was assigned. 

The results obtained from sentencing councils in D€1troit, 

Chicago and Brooklyn have been favorably received. While the 
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sentencing judge always controls the final decision, he 

is afforded the views of his colleagues in advance of impos

ing sentence. Such a procedure certainly tends to promote 

uniformity of sentencing even thougbit is recognized that 

each defendant must be treated on an individual basis. 

While it may be inconvenient to invoke sentencing 

councils in all areas, there is nothing to prevent judges, 

even from different districts or states, from voluntarily 

adopting a like procedure which will involve the exchange 

of presentence reports and subsequent communication by mail 

or telephone. Experience dictates that there is a wide 

divergence of opinion between judges in discussing selected 

cases at seminars and sentencing institutes. If the 

variance exists at these opportunit~s to confer, it is fair 

to assume that there will be differences among members 

participating in sentencing councils or their equivalent. 

Sentencing councils are innovations in the field of 

criminal procedure. Once again, there is no statutory 

authority for same. Manifestly, sentencing councils in 

one form or another will continue to grow and, in due time, 

may receive statutory recognition. 

Length of Sentence 

There are those who may argue that, if § 4208(a)(2) is 

so strongly recommended, why not impose the maximum sentence 
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in each case as the offender may, in such event, be 

released on parole at any time. There are several answers 

to this inquiry. Undoubtedly the length of the sentence 

under § 4208(a)(2)--or, in fact, under any sentencing 

alternative--should provide sufficient opportunity to control 

and treat the individual, both while in confinement and 

during parole, for public protection and to assist the 

offender. Obviously the length of the sentence should be 

related to the offense and the nature of the offender. 

However, an excessive sentence should never be imposed 

merely because § 4208(a)(2) is used. The end result would 

be that prisoners released on parole may remain under parole 

supervision for many years, as § 4208 provides that the 

parole continues "until the expiration of the maximum term 

or terms for which he was sentenced." Like probation, the 

effective period of parole supervision is probably not more 

fuan two years. Thereafter,supervision is gradually reduced 

and eventually terminated, even though the sentence may s~ill 

be in effect. For these reasons, among others, we urge tile 

judges to refrain from giving maximum or near-maximum 

sentences merely because § 4208(a)(2) is used. A more 

realistic approach is to give the offender a sentence the 

judge thinks is appropriate, bearing in mind the nature of 

the offense and the offender, which sentence may properly 
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be the maximum under unusual circumstances. Where a judge 

imposes the maximum sentence pursuant to § 4208(a)(2) under 

the mistaken belief that he was required to impose the 

maximum term, it has been held that the defendant is 

entitled to be resentenced. United States v. Lewis, 

392 F.2d 440 (4 Cir. 1968). 

The Board of Parole has repeatedly stated that it would 

welcome transcripts of sentencing, as the information may 

be of value in understanding the offense, the offender, and 

the sentence imposed. As a rule the official reporter does 

not transcribe the sentencing procedure for several weeks 

following the disposition of the case and, by that time, 

the judge has turned to other duties. Judges could assist 

in this regard by instructing the probation officer to attach 

to the presentence report a summarization of any special 

comments made by the judge in imposing sentence. 

The Factor of Deterrence 

One of the most troublesome aspects in the philosophy 

of sentencing is the case where some type of confinement 

must be ordered solely because confinement will tend to 

prevent others, as well as the defendant, from committing 

a like crime. To a certain degree deterrence is interlocked 

with retribution, although judges are hesitant to admit 

this fact. 

In a case involving two stockbrokers who misappropri

ated customers' funds in handling stock transactions, the 
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total amount of the loss was in the neighborhood of 

$650,000. Each defendant had an excellent record and 

reputation. Before they commenced their series of mis

appropriations, they would have passed any FBI investiga

tion for any position. They visualized that they could, 

in a brief period of time, become wealthy by "borrowing" 

the money from the customers, investing same to their own 

profit, and then repaying the customers by juggling the 

accounts. They entered guilty pleas and, of course, 

restitution was out of the question. It is unlikely that 

deterrence was a major factor in sentencing in this case, 

yet probation was likewise out of the question. Call it 

retribution if you will, but we all know that the public 

cannot be expected to accept probation in such a case. 

A sentence of five years under § 4208(a)(2) was imposed. 

Because these defendants were model prisoners, they were 

released after serving one full year. 

An interesting aftermath of this case is that, following 

release on parole, the Internal Revenue Service has pursued 

one of the defendants--who has secured reasonably gainful 

employment--by a series of attachments of wages for income 

taxes due by reason of the embezzled funds. We wonder 

how effective rehabilitation can be secured under such 

circumstances. 
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True deterrence is perhaps best exhibited by the 

handling of income tax violators. The success of our 

voluntary system of collecting taxes,either federal or 

state, is essentially based upon the honesty of the 

average citizen. When a citizen willfully evades his 

income taxes, judges often feel required to order com

mitment, even though for a brief period of time, to 

protect the system of voluntary tax collection, thereby 

-causing other citizens to take note of potential confine

ment for like offenses, Several years ago a doctor was 

found guilty of income tax evasion and a split sentence 

was imposed, with the defendant actually serving 90 days. 

Before that time had expired, the Internal Revenue Service 

in the area involved received 34 amended tax returns from 

members of the medical profession. 

From the days that we were young children the threat 

of possible punishment has deterred us in varying degrees 

as we travel life's road. 

The typical income tax offender is not likely to repeat 

his crime and a prison sentence is generally not necessary 

as far as he is concerned. Nevertheless, the effect of the 

sentence on other potential offenders must be considered. 

The fear of a prison sentence does deter many persons in 

all walks of life from violating certain laws, especially 
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income tax laws. At the first Sentencing Institute at 

Boulder, Colorado, the consensus was that, in income tax 

cases, "commitment is the rule and probation the exception 

because imprisonment would be a deterrent--and a needed 

deterrent--to others." Probation on condition that the 

tax and civil penalties be paid merely calls upon the 

defendant to do what he is legally bound to do. 

Aside from professional and prominent businessmen 

probation may be appropriate in income tax cases. There is 

no inflexible rule that can be established in any case ~here 

deterrence is a factor for consideration. The principal 

difficulty confronting a judge is to distinguish betwen 

deterrence and retribution. It is admittedly no easy task. 

Suspending the Execution of Sentences 

The only material difference in suspending the imposition 

of sentence and placing the defendant on probation, as con

trasted with suspending the execution of a sentence and 

placing the defendant on probation, is that, under the 

latter, a definite term is imposed at the time of sen

tencing, whereas under the former no term certain is 

imposed unless and until the defendant violates the terms 

of his probation. Wherever supervision is deemed appro

priate, it would appear that suspending the imposition of 
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any sentence is preferable as it permits the court, in 

the event of a violation of probation, to evaluate the 

overall sentence at a then current time. 

There are times when it is evident that a defendant 

will not respond to supervision under a probation o(ficer 

and yet commitment is not the immediate solution. In such 

event, imposition of sentence could be suspended and the 

defendant placed on probation without supervision or, at 

the election of the sentencing judge, a term certain may 

be imposed with the execution of the sentence suspended 

and the defendant placed on probation, again without 

supervision. The fact that a term certain hangs over 

the head of a probationer sometimes strikes a responsive 

chord with a person who is not amenable to guidance and 

supervision of a probation officer. 

If the court does suspend the execution of a sentence, 

it is important to note that the court must put the 

defendant on probation, either with or without supervision, 

as otherwise there is no final judgment and the sentence 

is a nUllity. United States v. Ellenbogen, 390 F.2d 537, 

541 (2 Cir. 1968); United States V. Graham, 325 F.2d 922 

(6 Cir. 1963); United States v. Sams,340 F.2d 1014 

(3 Cir. 1965), cert. den. 380 U.S. 974, 85 S.Ct. 1336, 

14 L.Ed.2d 270; Hodges v. United States, '35 F.2d 594 

(10 Cir. 1929). 
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Contrary to many state practices, it is not permissible 

to impose a sentence of three years and suspend the execution 

of one year, thus leaving two years to serve. Nor can pro

bation be made conditional on serving a portion of a sentence. 

United States v. Greenhaus, 85 F.2d 116 (2 Cir. 1936); 

Sibo v. United States, 332 F.2d 176 (2 Cir. 1964). Of course, 

the split-sentence statute, § 3651, does permit the imposition 

of a sentence in excess of six months, with the defendant 

being required to serve a period not exceeding six months, 

and the execution of the remainder of the sentence being 

suspended with the defendant being placed on probation for 

the remainder of the term of the sentence. The Bureau of 

Prisons claims that a split-sentence can be used under a 

sentence pursuant to the Federal Youth Corrections Act, but 

the author of this paper, along with the Board of Parole, 

disagrees for the reason that the Youth Corrections Act is 

designed for treatment and supervision of the youth offender 

and a split-sentence would be meaningless under such cir 

cumstances. A recent Ninth Circuit decision holds, WitllOUt 

discussion, that the split-sentence is not available to a 

defendant sentenced under the Youth Corrections Act. 

United States v. Bauer and Rew (9 Cir. 1975) unreported. 

Concurrent Sentence with State Sentence Being Serve~ 

It is not legally permissible to direct that a federal 

sentence run concurrently with a state sentence then being 
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served. However, as the Attorney General has the right 

to designate the place where the defendant shall serve his 

federal sentence, the court may recommend to the Attorney 

General that the state penitentiary be designated as the 

place where the defendant shall serve his federal sentence. 

This accomplishes the same purpose and is universally 

followed by the Attorney General. United States v. Janiec, 

505F.2d 983(3Cir.1974). 

Detainers--Right to Speedy Trial 


Sentencing Offender Already 

Serving Another Sentence 


With the advent of the "writ writer" in state and federal 

penal institutions, judges are besieged by requests for a 

speedy trial on charges for which detainers or bench 

warrants are outstanding. Probationers in the federal 

court are frequently convicted of state or separate federal 

offenses and, if for no other purpose than to clear the 

record, the probation officer report~ the conviction and a 

bench warrant follows. 

It is no longer possible to avoid the speedy trial issue 

by merely noting that the defendant is confined in a state 

or federal institution because of a different crime. On 

March 9, 1971, the United States became a party to the 

interstate compact on detainers. In Smith v. Hooey, 393 

V,S. 374, 89 S,Ct. 575, 21 L.Ed.2d 607 (1969), it was said 
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that a state was at least under a duty to attempt to procure 

the presence of the wanted defendant pursuant to a writ of 

habeas corpus ad prosequendum. In 1970, Dickey v. Florida, 

398 U.S. 30, 90 S.Ct. 1564, 25 L.Ed.2d 26 (1970), was 

decided and the issue was completely resolved. It seems 

clear that knowledge of the whereabouts of a person wanted 

for trial on a criminal charge, even though incarcerated 

in another jurisdiction, is sufficient to raise a presumption 

of prejudice when there is an "unreasonable" delay in bring

ing the wanted party back to the demanding jurisdiction. 

Pitts v. North Carolina, 395 F.2d 182 (4 Cir., 1968), lnd 

authorities therein cited. 

In the federal court these questions arise in habeas 

corpus proceedings and by reason of the fact that, in federal 

criminal cases, detainers are placed by the United States 

Marshal with penal authorities in other jurisdictions. 

Admittedly this becomes a nuisance problem as, in the vast 

majority of cases when the defendant is finally released to 

the detainer, it is likely that he will be given a chance of 

rehabilitation in the outside world even if found guilt;. 

To release the detainer automatically is not the solution 

as it would tend to promote recidivism and, if the detalnee 

is a probation violator, a dismissal would be deleterioLs 

to the probation system, 
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The Speedy Trial Act of 1974 merely codifies, with 

harsher sanctions, the language in Smith v. Hooey and 

Dickey v. Florida, both supra. Under §3l6l(j) of the Act 

the United States Attorney is required to "promptly" 

undertake to obtain the presence of the defendant and to 

advise him of his right to a speedy trial. If the defendant 

elects to be tried, the government must do so within the 

limits of the Act, 18 U.S.C. §3l6l(j)(3), Failure to do 

so would result in dismissal of the indictment or informa

tion. 

The judge, clerk, or United States Attorney should not 

bypass requests for a speedy trial, either on the original 

charge or as a probation violator. A letter from the judge 

or the probation officer to the detainee explaining that 

he is entitled to a speedy trial but, if found guilty (or 

determined to be a probation violator), the probable sen

tence would be consecutive in light of the fact that the 

court would not have the benefit of the classification 

study from the state or federal institution where the 

defendant is confined, generally puts an end to the matter. 

If not, and if the United States Attorney desires to press 

the original charge, a writ of habeas corpus ad prosequendum 

should issue. When the defendant is brought before the 

court and counsel has been appointed, if the defendant is 
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plainly guilty (or is an admitted probation violator), 

the attorney will readily see that his client runs a 

genuine risk of having a consecutive sentence imposed and 

will probably arrange for the execution of a waiver of the 

right to a speedy trial. Of course, if there is doubt as 

to guilt, the defendant should be tried at an early date. 

Some judges have followed the practice ~ trying the 

defendant borrowed from another jurisdiction, either on the 

original charge or as a probation violator, and if found 

guilty, electing to defer sentence until the completion of 

the state or federal sentence then being served. The prin

cipal objection to this procedure is that Rule 32(a) provides 

that "sentence shall be imposed without unreasonable delay." 

Whether the 'delay" occasioned by the desire of the sen

tencing judge to await the completion of the prior sentence 

is "unreasonable" is an open question. Until the issue is 

authoritatively decided, it is a better practice to avoid 

delaying the impOSition of sentence as to defendants serv

ing prior sentences in state or federal institutions. Cf. 

United States v. Pruitt, 341 F.2d 700 (4 Cir.,1965), in 

which the court delayed imposing sentence where there w(~re 

other pending charges in the same court and the same judge 

was scheduled to hear the later charges without a jury, with 

the judge electing to await the outcome of the later charges 
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before reviewing the presentence report with respect to 

the earlier charges; all of which was deemed to be a 

Itreasonable delay." 

Narcotic Addict Rehabilitation Act 

During 1966, Congr-ess enacted legislation in a worthy 

attempt to attack the narcotic problem. 28 U.S.C., §§ 2901

2906; 18 U.S.C., §§ 4251-4255; 42 U.S.C., §§ 3401-3426. 

Judges have previously received through the Administrative 

Office sundry comments and forms ably prepared by Chief 

Judge Adrian A. Spears of the Western District of Texas, 

as well as a jury charge and memorandum opinion by Chief 

Judge Roszel C. Thomsen of the District of Maryland, in the 

case of John William Kelly, a voluntary patient who was an 

admitted addict and who, after examination, contested the 

civil commitment under the belief that he was not likely to 

be rehabilitated by the planned treatment. Reference to 

these documents, together with other forms later received 

from the Administrative Office, would assist any judge far 

more than anything which would be stated in this outline. 

The key to the Act is that it is directed to the addict 

who is likely to be rehabilitated through treatment. It 

deals with an "eligible individual" and there are specific 

exclusions to that classification as provided by statute. 

28 U.S.C. § 290l(g); 18 U.S.C. § 425l(f). The voluntary 
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civil commitment provisions of 42 U.S.C. §§ 3401-3426 

do not make reference to an "eligible i.ndividual" and are 

available to addicts who do not have criminal charges pend

ing against them, or are not on probation, or who are not 

serving a sentence and are not on parole. However, it is 

provided that if an addict is on probation, parole or 

mandatory release, he may avail himself of the benefits of 

the voluntary commitment statute, if the authority authorized 

to require his return to custody consents to the commitment. 

If there are criminal charges pending, they may be held 

in abeyance if the defendant-addict agrees to submit to-an 

immediate examination to determine whether he is an addict 

and whether he is likely to be rehabilitated through treat

ment. If, after examination, he is determined to be an addict 

who is likely to be rehabilitated through treatment, he is 

civilly committed to the Surgeon General and he may not 

voluntarily withdraw from treatment which may last as much 

as 36 months. If he successfully completes the treatment, 

the criminal charge is dismissed, but if he does not, T.he 

prosecution may be resumed. If the initial examination, 

made within 30 days, discloses that the person is either not 

an addict or will not likely be rehabilitated through 1reat

ment, the prosecution continues. 
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The term "eligible offender" as used in 28 U.S.C. 

§ 2901(g) means any person charged with an offense against 

the United States, subject to the exlusions therein noted. 

The statutory provisions of 18 U.S.C. § 4251(f) refer to 

an "eligible offender" as any person who is convicted of 

an offense against the United States, subject to the exclu

sions therein noted. Of course, to be an "eligible offender" 

entitled to the benefits of NARA, the so-called "eligible 

offender" must be an addict who is likely to be rehabilitated 

through treatment. Where the person has been convicted and 

the provisions of § 4251 apply, the commitment is for an 

indefinite term, to the custody of the Attorney General, 

not exceeding ten years, but in no eveut exceeding the 

maximum sentence that could otherwise have been imposed. 

When there is a pending criminal charge or when the 

defendant has been convicted, there is no right to trial 

by jury as to the issues raised by the determination of 

addiction and whether the person is likely to be rehabili

tated through treatment. However, when the proceedings 

are under the voluntary commitment provisions of 42 U,S.C. 

§§ 3401-3426, there is a right to a jury trial on all 

issues of fact with respect to the alleged narcotic 

addiction. 42 U.S.C. § 3414. 
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After a period of five years it is noted that NARA is 

receiving less use, the reasons being that defendants are 

fearful of longer sentences and assistance from local and 

state agencies has been a major factor in the diminished 

use of the program by drug offenders. Voluntary commitments 

have decreased substantially, chiefly because of apparent lack 

of cooperation by the addicts and the increase in number 

of involuntary defendants by reason of recidivism. Judges, 

in their preliminary remarks to petitioners under the volun

tary commitment proceedings, would do well to emphasize the 

need for cooperation on the part of the particular patient. 

Other than the foregoing, the judges' role is essentially 

confined to following the s+atutory proceedings, including 

the extensive warnings and/or advices which must be given 

to any defendant or voluntary patient, and wherever possible, 

the duty to detect addicts either before or after conviction 

who may be within the category of an "eligible offender." 

Medical and Psychiatric Reports 

Judges quickly discover that psychiatrists and psychologists 

use terms which, to laymen and those unacquainted with the 

"language," are meaningless. They remind us of some of 

the Latin words we attempt to use in writing opinions. 

There is a booklet entitled "A Psychiatric Glossary" which 
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is of assistance to the courts in understanding and 

interpreting the reports. Likewise, medical reference 

books will generally supply an adequate definition of the 

confusing terms. Despite the efforts of the Director of 

the Bureau of Prisons urging that clinical reports be written, 

insofar as possible, in non-technical language, judges and 

attorneys are still required to seek further explanation. 

Problems involving defendants who are mentally disturbed 

or incompetent at the time of arraignment were presumably 

assigned for discussion at prior seminars. Suffice it to 

say that whenever any question of mental competency is 

raised by the defendant, his attorney, or the United States 

Attorney, it is appropriate to resort to 18 U,S.C., § 4244, 

before proceeding further. If the judge does not take this 

precaution, and if there is a conviction and commitment, 

it will be followed by a motion under 28 U.S.C., § 2255, 

There are situations in which no issue of mental com

petency is apparent to anyone prior to trial but, during 

the trial or before sentencing, the question may arise. A 

sentence under 18 U.S.C., § 4208(b), is then appropriate. 

While the latter statute is not designed to report as to 

possible mental incompetency, mental disease or irresistible 

impulse at the time of the criminal act, there have been 

cases wherein such facts were reported following study and 

observation, and which resulted in a vacation of the sentence 

imposed. 
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It is important to become familiar with the psychiatric 

terms because of the potential dangerous offender. 11 we 

are confronted with a mentally incompetent, potentially 

dangerous offender, he should be put away--either in a 

state institution or at the Medical Center for Federal 

Prisoners at Springfield, Missouri. The difficulty is that, 

all too frequently, the mentally disturbed dangerous offender 

is released at an early date, often due to crowded conditions 

or inadequate facilities. The judges cannot, however, be 

charged with the responsibility of the early release of this 

type of individual. 

Often the reports from psychiatrists are very abbreviated 

and, as stated before, in ffichnical language. Orders may be 

entered by the court requiring the production of staff notes 

and more comprehensive reports, thereby enabling the defense 

attorney and the court to have a more accurate picture of 

the individual involved. Wherever mental competency is in 

issue, the defendant's attorney should be provided with all 

available information possible. Such action precludes many 

a post-conviction motion. Nevertheless, the defendant is 

not entitled to have his attorney present when examined by 

a psychiatrist, either privately or while confined in a 

hospital. United States v. Albright, 388 F.2d 719 (4 Cir., 

1968). 
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In the last cited case, the prosecution was met with 

the surprise defense of mental incompetency at the time of 

the commission of the offense. The Government unsuccessfully 

attempted to exclude the defendant's psychiatric testimony, 

but was granted a recess in the jury trial then underway. 

An order was entered requiring the defendant to sUQmit to a 

psychiatric examination. The trial was in recess for 23 days. 

Upon the resumption of the trial, the previously called psy

chiatrist for the defense testified, as did the psychiatrist 

who examined the defendant pursuant to court order entered 

while the trial was in progress. The opinion in this case, 

which upholds the action of the lower court, contains an 

interesting discussion of the problems confronting a court 

with respect to the use of psychiatric testimony and reports, 

including the delicate subject of self-incrimination under 

the Fifth Amendment as related to the testimony of psychia

trists. It is particularly valuable in upholding the inherent 

power of a court to require a defendant to submit to a psy

chiatric examination during the course of trial, when there 

has been no prior indication that insanity would be resorted 

to as a defense. 

Amendments to the Federal Rules of Criminal Procedure, 

effective December 1, 1975, eliminate many surprises at 

trial, including the secret defense of mental incompetency. 
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Rule 12.2 requires a defendant to give advance notice of 

his intention to rely upon mental inability to formulate 

the requisite criminal intent if he intends to introduce 

expert testimony on the subject. The objective of Rule 12.2 

is to give the prosecution time to meet the issue of mental 

incompetency and to cause the defendant to be subjected to 

a mental examination prior to trial. The enactment of 

Rule 12.2 should have some effect upon collateral attacks 

under 18 U.S.C. § 2255 where the issue of mental competency 

is raised for the first time. 

Plea Bargaining 

Congress has now amended Rule 11, Federal Rules of 

Criminal Procedure, to authorize plea agreements, or plea 

bargaining as it is so frequently denominated. The Supreme 

Court had previously approved plea agreement procedures, 

under certain circumstances, in at least two decided cases. 

The use of the term "plea agreement" is the determina

tion by Congress that federal courts should not participate 

in discussions on the "bargaining" level. Rule 11 (e) (1) . 

Nevertheless, the Advisory Committee Note makes clear that 

the judge may participate in such discussions as may oceur 

when the plea agreement is disclosed in open court or, upon 

a showing of good cause, in camera. Rule 11(e)(2). ThE' 
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newly adopted Rule contemplates that the parties to the 

agreement shall appear before the court with an "agreed 

package" to accomplish one or more of the following: 

(1) 	The attorney for the Government will move for 
dismissal of one or more of the charges upon 
the acceptance of a plea of guilty or nolo 
contendere to one or more specific charges. 

(2) 	The attorney for the Government will recommend, 
or not oppose the defendant's request for, a 
particular sentence with the understanding that 
such recommendation or request shall not be 
binding upon the court. 

(3) 	 The parties agree that a specific sentence is 
the appropriate disposition of the case. 

Courts are not required to accept any plea agreement. 

A few federal judges have already let it be known that any 

such agreement will be rejected, principally because these 

judges feel that an agreement as to a recommended or 

particular sentence is an unlawful delegation of the judge's 

sentencing authority or that, in the opinion of the judge, 

the public is opposed to plea bargaining. All of the argu

ments against plea agreements were forcefully presented to 

Congress as reflected in the testimony given at several hear

ings. Since the plea agreement procedure does not attempt to 

define criteria for the acceptance or rejection of the agree

ment, it must be assumed that the decision is left to the 

discretion of the individual trial judge. Likewise, there 

may be certain attorneys for the Government who will decline 
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to enter into discussions relating to plea agreements as there 

is nothing contained in Rule 11 which mandates any such action 

on the part of the Government attorney. However, the Depart

ment of Justice has given general approval to the Rule 11 

amendments specifying a procedure leading to a plea agree

ment openly disclosed on the record, and no longer the 

subject of secret actions. 

The principal reason for the revision of Rule 11 was to 

do away with the informal and largely invisible manner of 

plea discussions. They were seldom, if ever, disclosed in 

open court. Now, under Rule 11, the entire agreement must 

be spread upon the record in open court. While the final 

responsibility for the acceptance or rejection of a plea 

agreement must rest upon the judge, aided only by a proba

tion officer in certain cases, there is an increased respon

sibility placed upon the prosecutor and, to a lesser extent, 

defense counsel to arrive at an agreement which is reasonably 

fair and just to the defendant and society as a whole. The 

success or failure of the new plea agreement procedure will 

depend upon the approach to the problem by the attorneys. 

Under the practice prevailing prior to the Rule 11 amendment, 

the attorney for the Government was seldom called upon for 

a recommendation as to sentence and frequently declined to 

make a recommendation if called upon to do so. Defense 
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counsel only infrequently suggested a specific sentence and, 

in many instances, judges disregarded them as merely being 

a plea for leniency. Now, under Rule 11, the trial judge, 

while not required to accept any plea agreement, mli~! at least 

give it consideration. Indeed, in the exercise of their 

supervisory powers over district courts, it is quite possible 

that courts of appeal will require district courts to enter

tain and consider plea agreements as the Fifth Circuit did 

in Bryan v. United States, 492 F.2d 775, 780-81 (1974), 

prior to the enactment of amended Rule 11, The field of 

education in sentencing alternatives is now open to prosecu

tors and defense attorneys alike, What may not have appeared 

to the sentencing judge and his probation officer as a suit 

able alternative may now be adopted when it appears that the 

attorneys for the Government and defendant have thoroughly 

explored the justification for a particular sentence which 

is the subject of agreement, 

The judge will, on occasions, be required to reject a 

plea agreement, either on his own initiative or on recommenda

tion of a probation officer. The danger lies in the attorney 

for the Government who, because he is anxious to dispose of 

the case without trial, finally agrees to a sentence which 

is not compatible with the interests of society. The Depart

ment of Justice regularly trains its field attorneys and, as 
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a part of this training, attempts to guide its representa

tives on the important subject of plea agreements. While 

a trial judge may be amenable to reasonable suggestions in 

sentencing, it is unlikely that the judge will accept a 

"slap on the wrist" sentence with its consequent criticism. 

On the other hand, the attorney for the Government may have 

a weak case which would justify a more lenient agreement on 

his part. This is a factor which may properly be considered 

by the court and counsel. 

It is important to eliminate last-minute plea agreements 

after jurors and witnesses have appeared in court for the 

trial. The expense is appreciable, but the saving of time 

is of even greater significance. Rule 11(e)(5) specifies 

that the existence of a plea agreement shall be noted at 

the time of arraignment or at such other time, prior to tri~l, 

as may be fixed by the court. With the Speedy Trial Act now 

in effect, and a diminishing time period for the starting of 

a criminal trial ultimately being reduced to 60 days from 

the date of arraignment, .i t is important for the trial judge 

or magistrate to set a deadline for the submission of any 

plea agreement, beyond which the court will not entertain such 

plea. As a general rule in a non-protracted criminal case, 

a defense attorney should be able to conduct a reasonable 

investigation leading to a plea agreement, if his client 
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indicates a desire or willingness to plead guilty, within 

15 to 20 days following arraignment. The court would, 

nevertheless, set a firm trial date at the arraignment even 

if the prospects of a plea agreement are likely. If then, 

the plea agreement does not materialize, the case will pro

ceed to trial as scheduled. In a complex or protracted case, 

the deadline for notification of the existence of a plea 

agreement may properly be set as late as a few days prior 

to trial. Since plea agreements would ordinarily operate 

to the benefit of a defendant facing a specific sentence, 

or a recommendation to the court for a fixed sentence, 

reasonable adherence to the deadline established will promote 

the early submission of agreements. 

If the court rejects the plea agreement, in whole or in 

part, with respect to the proposed dismissal of other charges 

and/or any agreement as to a specific sentence, Rule 11(e)(4) 

requireG that the court inform the parties, advise the 

defendant personally in open court or, on a showing of good 

cause, in camera, that the court is not bound by the plea 

agreement. The defendant must be afforded the opportunity 

to then withdraw his plea, and the court must advise the 

defendant that, if he persists in his guilty plea or plea 

of nolo contendere, the disposition of the case may be less 
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favorable to the defendant than that contemplated by the 

plea agreement. The court is not required to give reasons 

for the rejection, although it may do so in its discretion. 

Congress saw fit, on a showing of good cause, to permit the 

notification of the existence of a plea agreement and the 

rejction of such an agreement to be made in camera. The 

obvious reason is to avoid the stigma of publication of a 

guilty plea in a case involving an individual whose rights 

would be seriously affected if the public knew that, at some 

stage of the proceedings, the defendant was willing to plead 

guilty, While the in camera provisions of Rules 11(e)(2) 

and 11(e)(4) were not before the Supreme Court, the mCJdifica

tion by Congress was essential to the due administration of 

justice. 

An obvious conflict in judicial decisions will arise 

with respect to that portion of Rule 11 which is restricted 

solely to the Government attorney agreeing to recommend a 

particular sentence, or otherwise agreeing not to oppose the 

defendant's request for a particular sentence, all with the 

understanding that such recommendation or request shall not 

be binding upon the court and the defendant has been so 

advised in open court. Certainly, under these circumstances, 

there is no need for a rejection procedure as provided by 

Rule 11(e)(4). The legislative history acknowledges that 
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many courts decline to be bound by mere recommendations 

or requests. It is, of course, of utmost importance to 

warn the defendant that the court is not bound by the 

recommendation or request. If Rule ll(e)(4) is interpreted 

by appellate courts as a requirement that a defendant be 

permitted to withdraw his plea of guilty nolo contendere) 

where the court rejects the plea, it will go a long way 

toward emasculating plea agreements where the sole procedure 

involves a recommendation by the Government attorney or his 

agreement not to oppose a request for a particular sentence. 

It will also result in "testing out the judge" for the 

defendant has nothing to lose; if the plea is rejected, 

the Government attorney and defendant can come forward with 

a slightly greater (or lesser) sentence recommendation or 

request until the judge finally agrees, The legislative 

history refers to correspondence between Judges William H. 

Webster and Frank Kaufman which specifically deals with 

this point but" unfortunately, t he correspondence is not 

incorporated in the printed record. Logic dictates that 

a defendant, having been advised that the recommendation 

will not be binding on the court, should not be afforded 

the opportunity to withdraw his plea. Moreover, in many 

of these cases a recommendation or request will include an 

agreement to discuss other charges, in which event, the 

rejection and withdrawal procedure would become operatiJ 
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In order to implement the plea agreement procedure 

whenever the court sees fit to refer the matter to a pro

bation officer, a change has been made in Rule 32(c)(l) 

relating to presentence reports. The prior rule prohibited 

a judge from examining a presentence report unless the 

defendant had pleaded guilty or nolo contendere. Under a 

plea agreement procedure involving a dismissal of other 

charges and/or an agreement for a specific sentence, while 

the defendant may have entered a plea of guilty nolo con

tendere) ,there is no assurance that the plea will be 

accepted and the plea is conaitional in nature. With the 

amendment to Rule 32(c)(l), a judge may, with the written 

consent of the defendant, inspect a presentence report at 

any time. This enables the judge to study the report in ad

vance of any determination of acceptance or rejection of 

the plea agreement. If the defendant refuses to execute 

the written consent form under Rule 32(c)(l), the answer 

is rather ob~ious -- the plea agreement will be rejected. 

Conclusion 

The author of this article on the purposes and philosophy 

of sentencing is fully aware of the fact that few, if any, 

judges will agree--either in whole or in part--with the 

statements made herein. It is merely a compilation of 

experiences, views and occasional pertinent authorities 
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accumulated over a period of nearly twenty-two years as a 

district judge. If it has been of any benefit to any member 

of the judiciary, the efforts have been rewarded. The 

judges are at liberty to disagree with the expressed views. 

As indicated earlier, there is no standardized philosophy 

of sentencing attainable. 
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