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Report to the Judicial Conference Committee on 
Court Administration and Case Management 

A Study of the Five Demonstration Programs Established Under 
the Civil Justice Reform Act of 1990 

January 24, 1997 

Overview of This Report 

Background to This Report 

The Civil Justice Refonn Act of 1990 designated five federal district courts as 
demonstration districts. It instructed two of these districts, the Western District of 
Michigan and the Northern District of Ohio, to "experiment with systems of differentiated 
case management that provide specifically for the assignment of cases to appropriate 
processing tracks that operate under distin~t and explicit rules, procedures, and tinie-frames 
for the completion of discovery and for trial."l The other three districts, the Northern 

. District of California, the Western District of Missouri, and the Northern District of West 
Virginia, were instructed to "experiment with various methods of reducing cost and delay in 
civil litigation, including alternative dispute resolution .... "2 

The statute also instructed the Judicial Conference of the United States to report to 
Congress on the "experience of the courts under the demonstration program.,,3 The 
Judicial Conference delegated responsibility for that report to its Committee on Court 
Administration and Case Management, which in tum asked the Federal Judicial Center to 
conduct a study of the demonstration programs. This report presents the findings from that 
study. 

Purpose and Format of This Report 

The demonstration districts must be distinguished from the pilot districts established 
by the Civil Justice Reform Act.4 The statute directs the Judicial Conference to select ten 
districts to serve as pilot courts for implementation of six case management principles 
considered promising by Congress. On the basis of the experience of the pilot courts, and a 
comparison of their experience to that of ten other courts not required to adopt the six case 

I Pub.L. 101-650, Sec. 104, as amended Pub.L. 104-33, §1, Oct. 3, 1995, 109 Stat. 292. 
2 [d. 

3 Supra note 1. 

4 Pub.L. 101-650, Sec. 105, as amended PubL. 104-33, §1, Oct. 3, 1995, 109 Stat. 292. 
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management principles, the Judicial Conference is to make recommendations to Congress 
regarding the most effective case management practices for the federal courts. The 
experience of the pilot courts is, then, to form the basis for general principles to be applied, 
if proven effective, in all federal district courts. 

The responsibility of the demonstration districts is somewhat different They were 
asked to take two case management innovations-differentiated case tracking and altemative 
dispute resolution-and to demonstrate how to make these innovations work in their 
'particular circumstances. The courts' experiences, rather than serving as the basis for 
general principles, serve more as lessons or models for other districts that may wish to make 
similar efforts. Thus, in keeping with their designation as demonstration programs, this 
report provides sufficient detail about each court to permit other districts to consider 
whether the procedures illustrated by these courts would be appropriate for them. In 
separate chapters, one for each demonstration program, the report describes the issues 
considered by each district in designing their programs and the steps taken, such as staffmg 
changes and budget adjustments, to implement them. It also discusses the benefits the 
courts say they have realized from these programs. 

At the same time, the courts' experiences converge in certain ways and thus the report 
provides a synthesis that swnmarizes, across the three districts, the findings on the 
effectiveness of specific practices as implemented in these districts. The questions we . 
address-after first describing briefly the programs the courts adopted, relevant conditions 
in the districts, and the extent to which the courts have implemented their programs-are the 
following: 

Have these programs reduced litigation time and costs? 

What other benefits, if any, have the courts realized from these programs? 

What do these courts' experiences tell us about the effectiveness of specific case 
management and alternative dispute resolution (ADR) practices? 

Does the effectiveness of the court's procedures vary by type of case? 

How is a case management tracking system different from individualized case 
management? 

How many cases are referred to ADR? 

Do ADR programs promote settlement? 

What factors contribute to the effectiveness of ADR? 

What are the effects of giving parties a choice of ADR options? 

Are any special conditions necessary for implementing these programs? 

To accomplish these purposes, this report on the demonstration programs is presented 
in an executive summary and six chapters, the first three on the case management 
demonstration programs and the second three on the ADR demonstration programs. While 

ii 
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there are only five districts, there are six chapters because the Northern District of 
California, WIder the statute's broad language to experiment with cost and delay reduction 
methods "including" ADR, adopted two distinct pilot programs, one for case management 
and one for ADR, each of which is discussed in a separate chapter. 

A Note on the Five Districts That Are the Subject of This Report 

All five districts discussed in this report are designated by name in the Civil Justice 
Reform Act (unlike the pilot courts established by the Act) and were explicitly invited by 
Congress to be demonstration districts. The reason for this attention is similar across the 
courts. For the Northern District of California, the late Judge Robert Peckham had worked 
closely with Congress to craft a statute that would take into consideration some of the 
concerns judges had expressed about the fIrSt draft of theCJRA. Furthermore, the court 
had long been a leader in case management and ADR innovations and for both reasons was 
invited by Congress to serve as a demonstration program. 

The Northern District of Ohio and the Western District of Michigan were also invited 
because judges in these districts-Judge Thomas Lambros in Ohio Northern and Judge 
Richard Enslen in Michigan Western-had been active in the development of ADR. In 
addition, Judge Enslen had testified to the value of individualized judicial case management 
during Congressional hearings on the CJRA. 

The Northern District of West Virginia and the Western District of Missouri were also 
invited because the then-chief judges in those districts-Judge Robert Maxwell in West 
Virginia Northern and Judge Scott Wright in Missouri Western-had been active in the 
development of ADR. 

Each of these districts entered into their demonstration programs, then, as willing 
panicipants in the project and with a history of attention to case management, ADR, or both. 
Each district also provided us substantial assistance and their full cooperation in all our 
research efforts. for which we are gciteful. 

A Note on the Methods and Limits of This Report 

The fmdings presented in this report are derived from three principal sources. First, in 
each district we interviewed members of the advisory group, court staff, and judges within 
the first year of program implementation and then interviewed the judges again after several 
years of experience with the program. The interviews addressed the purpose of the 
demonstration program, the issues encoWItered in implementing it, and assessments of its 
impact on the court and the cases managed WIder it. 

We also drew a sample of cases that were fIled and terminated during the 
demonstration program and sent questionnaires in 1995 and 1996 to the lead attorneys who 
handled these cases and, in California Northern, to the neutrals who conducted ADR 
sessions in these cases. The questionnaires asked the attorneys to estimate the impact of 

ill 
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procedmes adopted under the program on the time and cost expended to litigate their case. 
Attorneys in the case management districts were asked, for example, whether the initial case 
management conference with the judge "moved the case along," "slowed the case down," 
or had "no effect" Likewise, they were asked whether this conference "decreased the cost 
of this case;" "increased the cost of this case," or had "no effect." Additional questions 
about the case and the attorney provided information about characteristics likely to affect the 
time or cost of the case. In the ADR districts, the questionnaires inquired not only about 
impacts on cost and time but also asked attorneys to identify the features of the ADR 
process that were helpful in their case. 

We did not survey litigants in the sample cases because litigant names and addresses 
must be obtained from their attorneys, and in pretests of the questionnaires we found that 
only a small percentage of attorneys provided that information. Coupled with the typically 
low response rate on litigant surveys, we decided not to collect data that would not provide a 
sound basis for generalizations. 

Our third source of data was the information routinely kept about each case on the 
courts' docketing systems, which we used primarily for examining the courts' caseload 
trends and, in Missouri Western, for determining time to disposition for each case. 

It is important to keep in mind that findings from the interviews and questionnaires rest 
onjudges' and attorneys' estimates of the demonstration programs' effects. While their 
beliefs about the programs' value are important factors in weighing program impact, judges' 
and attorneys' perceptions do not provide conclusive evidence of actual program impact. 
Although this is a limitation, their estimates provide valuable information about the perceived 
impact of the courts' new procedures. 

Appendix A provides more information about the research methods used in this study. 

iv 



Executive Summary 

A Synthesis of Findings From the Study of 
the CJRA Demonstration Districts 

A Description of the Programs Adopted by the Five Districts 

The Case Management Programs 

Each of the three courts that adopted case management programs-the Northern 
District of California, the Western District of Michigan, and the Northern District of 
Ohio--designed programs that emphasize early judicial attention to each eligible civil case 
and that include the following elements: 

• an early case management conference with the judge and attorneys; 

• a requirement that attorneys meet and discuss the case, its needs, and 
its schedule before the case management conference; 

• a requirement that before the case management conference attorneys 
submit a joint case management report based on their discussions; 

• issuance of a case management order, at or soon after the conference, 
that sets a schedule for the case, specifies limits on discovery, and 
addresses a number of other matters; and 

• aVailability of an array of court-based ADR programs, including 
mediation, arbitration, and early neutral evaluation. 

The goals the courts hoped to achieve with these programs are manifold and vary from 
court to court: to reduce cost and delay, as the statute instructs; to bring greater uniformity 
to case management; to establish fum judicial control of cases; to eliminate unnecessary 
discovery; to create a system of accountability for judges and cases. 

The approach to achieving the goals is, in each court, to engage judges and attorneys in 
the issues of the case at an early stage in the litigation, thus enabling them to resolve or 
narrow issues before discovery expenses are incurred; to define the scope and timing of 
discovery; to discuss settlement and/or the use of ADR; to consider consent to trial by a 
magistrate judge; and to set a schedule for the case. The courts' case management orders 
set dates for such matters as the close of discovery, the filing of dispositive motions, and the 
commencement of trial. 

Each district also provides for initial disclosure of discovery material, but their practices 
vary. The Northern District of California adopted disclosure before Fed. R. Civ. P. 26 was 
amended. It has subsequently conformed its local rule to the federal rule, but requires 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refonn Act Demonstration Programs. 
January 24, 1997. 

parties to provide actual documents rather than a listing of documents. The Northern 
District of Ohio has also opted into the federal rule, but informally the court permits judges 
to implement it as they wish. Some judges require it, others do not. The Western District 
of Michigan also opted into the federal rule but in its local rule gives judges the authority to 
apply it at their discretion. The judges do, in some cases, order parties to disclose material 
on the basis of discussions at the case management conference. One judge described the 
court as moving toward full application of Rule 26. 

While the case management demonstration programs are, then, similar in .many 
respects, the Northern District of Ohio and the Western District of Michigan differ in two 
significant ways from the Northern District of California. First, their demonstration 
programs cover all civil cases, including cases we will for convenience call "administrative" 
cases (prisoner petitions, social security cases, collection cases, and so forth), which are not 
included in California Northern's program. Second, Ohio Northern and Michigan Western 
assign each civil case to a case management track-in the Western District of Michigan to 
one of six tracks, in the Northern District of Ohio to one of five tracks. 

Each case management track is defmed by suggested limits on the amount and timing 
of discovery and a time frame for resolution of the case. For example, the voluntary 
expedited track in the Western District of Michigan suggests as upper limits two 
depositions, fifteen single-part interrogatories, and nine months from filing to termination.5 

The discovery limits and time frames are guidelines, not rigid rules, whose purpose is to 
assist judges and attorneys in determining the appropriate level of management for e~h 
case. Local rules identify the types of cases likely to be assigned to a given track-for 
example, a case suitable for the voluntary expedited track is likely to have few parties and 
few disputed legal or factual issues. 

Track assignments in general civil cases are made at the initial case management 
conference after discussion with the attorneys and are based largely on the amoun~ of 
discovery each case will need. Administrative cases, which are typically resolved by 
dispositive motion, are automatically assigned to an administrative track at filing. 

Apart from the guidance tracks provide for determining the appropriate level of 
management for each case, they also provide a standard by which to measure 
performance-i.e., whether individual cases, the dockets of individual judges, and the 
court's docket as a whole are staying on schedule. Both Michigan Western and Ohio 
Northern have established automated systems for keeping the judges informed about 
individual case deadlines and for monitoring the performance of the caseload on each track. 

With the exception of assigning cases to explicit case management tracks, the courts' 
demonstration programs are, in essence, a combination of Federal Rules of Civil Procedure 
16 and 26. 

5 Each court's tracking guidelines, as well as other case management specifics, are described 
in detail in Chapters I and II. 

2 
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The ADR Programs 

All three ADR demonstration district adopted programs that are mandatory for at least 
some cases and that apply to a wide variety of civil cases. The courts had a number of goals 
for these programs, which vary from court to court but include: to reduce cost and delay, as 
the statute instructs; to bring about earlier case resolution and more settlements; to give 
parties an opportunity to meet and consider each other's views of the case; and to detennine 
what other effects, if any, mandatory ADR referral might have on cases. 

The Northern District of California seeks to realize these goals through a demonstration 
program that adds a mediation program to the court's longstanding arbitration and early 
neutral evaluation (ENE) programs. The court also created the Multi-Option Program, which 
at this time is limited to several judges and tests the effects of permitting parties to select their 
own ADR option within a presumption that some form of ADR will be used. Cases 
assigned to other judges remain subject to the ENE and arbitration programs, in which cases 
meeting specified criteria are automatically assigned to one of these procedures. 

The Western District of Missouri created a procedure called the Early Assessment 
Program, which the court has established as a experiment. Attorneys and clients in a 
raI?-domly-selected one-third of the caseload must meet with the program administrator, a 
member of the court staff, within thirty days after a defendant is engaged in the case, to make 
an assessment of their case, select an ADR option, and, if feasible, attempt to settle the case. 
Another one-third of the caseload is eligible for voluntary participation in the program, and 
the remaining one-third is prohibited from participation. 

The Northern District of West Virginia has sought to institutionalize a settlement week 
program begun in 1987. Whereas in the past the court held settlement weeks sporadically, 
over the last two years the program has been held on a regular schedule three times a year. 
Settlement weeks take place in a concentrated period of time and bring together at the 
courthouse the attorneys from the court's roster of mediators and the litigants and attorneys 
in the cases referred by the judges. 

These three programs share several specific features: 

• mandatory referral of at least some cases to ADR; 
• a requirement that clients attend the ADR session(s); 
• little or no cost to the parties to participate in ADR, other than 

attorneys'fees;and 
• inclusion of mediation as an available ADR process. 

The courts' programs also share the goal of earlier attention to and resolution of cases. 
The stage at which cases are referred to ADR, however, varies from court to court and even 
within a court. The earliest referrals occur in Missouri Western, where cases assigned to the 
court's Early Assessment Program meet with the program administrator within thirty days 

3 
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after a defendant has some involvement in the case, which is often only two to three months 
after filing. On the other hand, two of the three district judges in West Virginia Northern 
refer cases to mediation only after discovery is substantially complete. Cases in California 
Northern are referred to ADR at different stages depending upon the type of ADR. 

While the ADR demonstration programs are similar in many respects, there are also 
significant differences between them. First, the programs in the Northern District of 
California and the Western District of Missouri are supported by full-time professional ADR 
staff, while the settlement week program in the Northern District of West Virginia is 
admjnistered by staff of the clerk's office at a much lower cost to the court. Second, the vast 
majority of ADR sessions in the Western District of Missouri are mediated by the full-time 
program administrator; cases in Northern California and Northern West Virginia, on the other 
hand, are referred to attorney neutrals from rosters maintained by the courts. Finally, cases in 
California Northern participate in a variety of ADR processes, including evaluative processes 
such as arbitration and early neutral evaluation, whereas the great majority of ADR cases in 
Northern West Virginia and Western Missouri participate in facilitative mediation. 

Relevant Conditions in the Districts Before and During the Demonstration Period 

The demonstration districts implemented their programs in the context of quite 
different court and caseload characteristics. Frrst, the courts are of varying sizes: West 
Virginia Northern, for example, is a small court (with three judgeships), while California 
Northern is a large, urban court (fourteen judgeships). 

Second, the courts entered the demonstration period with different backgrounds in 
terms of the nature and health of their caseloads. West Virginia Northern is the only one of 
the five for which the CJRA advisory group identified a problem with a civil case backlog at 
the time the court entered into the demonstration period. This was attributed in part to a 
very high criminal caseload.. which declined during the demonstration period. 

The advisory group for the Western District of Missouri concluded that delay was not 
a problem in that district before the demonstration period began, although national statistics 
show that the median disposition time for civil cases in that district had been one to two 
months longer than the national average in the years leading up to the demonstration period. 

The Northern District of California and the Western District of Michigan each entered 
the demonstration period in good condition, with below-average times from filing to 
disposition for civil cases. The Northern District of Ohio was right at the national average. 
In fact, the courts were in sufficiently good shape in 1991 that their CJRA advisory groups 
noted the absence of substantial problems and predicted it would be difficult to measure a 
change. The advisory groups also noted, as did the judges, that their demonstration 
programs might not have a measurable impact because many of the judges were already 
active case managers. 

4 
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Since embarking on the demonstration period, several of the courts have experienced 
significant changes in conditions other than their new programs. The Northern District of 
California experienced a sharp rise in filings in 1992, mostly civil rights cases, while the 
Northern District of West Virginia has seen a substantial drop in criminal filings. At the 
same time, the Northern District of Ohio experienced a severe shortage of judges and has 
undergone enormous turnover of its bench. 

The Degree of Implementation of the Demonstration Programs 

Although in most of these courts' the CJRA advisory groups and judges believed their 
districts were already actively involved in managing cases and that there might therefore be 
little measurable change in caseload indicators, they took very seriously the charge from 
Congress to design and implement new case management approaches. Substantial work by 
the advisory groups at the outset, followed by extensive deliberations by the judges, led to 
new rules or general orders on case management or ADR in each of these courts. 

Full implementation of the procedures ultimately depends, of course, on the judges and 
their application of them. Interviews with the judges and information from the courts' 
docketing systems indicate the judges have implemented the key elements of their demon­
stration programs and are fully committed to them. In one court, West Virginia Northern, 
full implementation took longer than expected and in another, Missouri Western, the . 
program took on a form that has proven very effective but was not anticipated out the outset. 
In the other three districts, the programs have been implemented essentially as planned. 

Overall, these districts are marked by a willingness to innovate and by the hard work of 
the bench and bar in designing and implementing the demonstration programs. The judges 
believe they have realized substantial benefits from the new procedures as well as from their 
examination, during the design phase, of existing practices. Even where change was not 
expected, the judges report that there has been substantial alteration in practice .. And in all 
districts the programs have brought changes for the bar, first through the advisory group's 
involvement in designing the programs, which was valued because of the opportunity provided 
for working with the court, and then through the impact of the programs on attorneys' 
practice in the court. 

Findings From the Study of the Demonstration Programs 

What effects have the demonstration programs had on litigation time and cost? What 
benefits do judges and attorneys say they have experienced? What do these programs tell us 
about the relative effectiveness of different case management and ADR programs? These 
and a number of other questions are answered below, using fmdings from our study. The 
fmdings arise from interviews with the judges in 1993 and 1996; responses from attorneys, 
based on questionnaires sent in 1995 and 1996, about the effects of the courts' programs in 
specific cases they litigated in these districts;6 and an analysis of caseload trends. The 

6 The analysis is based on 582 attorney responses in MI-W (66% of those sent); 623 
responses in OH-N (66% of those sent); 1314 responses in MO-W (74% of those sent); 
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chapters on the individual courts provide more extensive discussions of these [mdings and 
include many nuances that cannot be captured here. The reader should also keep in mind 
that findings from interviews and questionnaires reflect judges' and attorneys' estimates and 
do not necessarily provide conclusive evidence of actual program impact. 

Because the case management and ADR programs give rise to different types of 
conclusions, we consider the two types of programs separately. First. however. we address a 
question that is common to all five courts. 

1. How do attorneys rate the timeliness and cost of litigation in these districts? 

Most attorneys in the five demonstration districts gave positive ratings to the timeliness 
and cost of the litigation process as they experienced it in a specific case they litigated in 
these districts. As shown in Table 1 close to 80% or more of the attorneys said their case 
moved along at an appropriate pace, while around 10% said their case moved too slowly and 
6% or less said their case moved too quickly. 

Table 1 
Attorney Ratings of the Timeliness and Cost of Litigating a Case 

(in percents) 

Ratings of Litigation Timeliness and Cost CA-N MJ-W MO-W' OH-N 

Timeliness of This Case 

Case was moved along too slowly 10.0 8.0 10.0 12.0 

Case was moved along at appropriate pace 83.0 80.0 83.0 80.0 

Case was moved along too fast 3.0 6.0 2.0 3.0 

No opinion 5.0 (iO 5.0 6.0 

Cost of Litigating This Case 

Was higher than it should have been 21.0 15.0 19.0 17.0 

Was about right 62.0 67.0 63.0 65.0 

Was lower than it should have been 10.0 7.0 11.0 6.0 

No opinion 7.0 11.0 7.0 11.0 

WV-N 

10.0 

78.0 

3.0 

9.0 

15.0 

69.0 

7.0 

10.0 

216 responses in WV-N (77% of those sent); 466 responses to the case management 
questionnaire in CA-N (64% of those sent); 425 attorney and 131 neutral responses to the 
ADR questionnaire in CA-N (54% and 67%, respectively, of those sent). In the tables 
below, percentages have been rounded and may not total 100%. 

7 The findings may overstate the percentage of attorneys who report that their case moved 
along too slowly and cost too much. See Chapter 5 and Appendix A. 

6 
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The attorneys' responses show somewhat more concern about the cost of litigation, 
with 15-21 % reporting that the cost of litigating their case was higher than it should have 
been. Around two-thirds, however, said the cost of litigating their case was about right. 
Attorneys in the Northern District of California were most likely to report that costs were 
too high, with attorneys in the Western District of Michigan and Northern District of West 
Virginia least likely. To what extent these judgments-or those about litigation 
timeliness-are related to the demonstration program is discussed below. It is interesting to 
note, however, that the percentage of attorneys reporting excessive costs is highest in the 
largest district and lowest in the smallest districts, which may reflect in part the cost of living 
in these districts. 

Overall, most attorneys in these five districts did not experience either delay or 
excessive cost, the two problems the CJRA was established to combat. Delay in particular 
appears not to be a problem, while a notable minority of attorneys found costs to be too 
high. 

Findings From the Case Management Programs 

2. Do the case management procedures adopted by these courts reduce litigation 
time? 

In only one of the three case management districts-Michigan Westem--do caseload 
statistics show a clear lowering of disposition time during the demonstration period. For 
the other two districts, measures of disposition time remained essentially stable. 
Nonetheless, it is clear that in all three districts the judges disposed of older cases more 
quickly under the demonstration programs. While it may ~ tempting to attribute this 
improvement-as well as Michigan Western's lower disposition times-to their case 
management experiments, there are competing explanations, in particular the CJRA's 
requirement that the courts report on a regular basis, by case and judge name, the cases 
pending for more than three years. 

Caseload statistics suggest other reasons as well for being cautious in attributing cause 
to the demonstration programs. California Northern, for example, has maintained a very 
stable and below average disposition time for the past decade, keeping up with sharp 
increases in caseload both before and during the demonstration period. Its practices under 
the ORA appear to be another example that the court does what it needs to when 
confronted with a demanding caseload. Ohio Northern has historically maintained less 
stability in its disposition time, but caseload statistics show a trend to shorter disposition 
times beginning well before the demonstration program was implemented. This trend ended 
two years into the program, probably reflecting the high vacancies during 1992 and 1993. 
Whether the caseload condition might have worsened again without the demonstration 
program cannot, of course, be determine. One thing the caseload statistics do, however, 
make clear, is that cases on this court's administrative track have not fared well. 
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Considering caseload indicators alone, if any case management program had an impact 
on disposition time it was the differentiated case management system in Michigan Westem. 
Why a program with essentially the same rules did not have the same effect in Ohio 
Northern is probably explained by several factors, but the vacancies in Ohio Northem are 
one obvious answer. 

Attorney ratings of the case management programs also do not reveal a large impact of 
the overall programs on disposition time (see Table 2). Under half of the attorneys in each 
district reported that the case management programs expedited their cases. Most of the 
other attorneys said the programs had no effect on litigation time, although in the Northern 
District of California, a sizable minority said the program hindered the progress of their 
case. Nonetheless, as shown at Table 1 (above), the great majority of attorneys in all three 
districts found the pace of litigating their cases to be appropriate. 

Table 2 

Attorney Ratings of Effect of Overall Case Management Program on Litigation Time 
(in percents) 

I Effect of Overall Program on Time MJ-W OH-N CA-N 

Expedited the case 43.0 39.0 46.0 

Hindered the case 
i 

4.0 3.0 12.0 

Had no effect 
I 

54.0 58.0 42.0 

While the attorneys' ratings show a modest effect for the programs as a whole, in 
each district large majorities of attorneys identified specific case management practices as 
being helpful in moving litigation along. At Question 5 we discuss these practices, as well 
as those that explain the relatively high number in California Northern who say the 
program hindered case progress. 

3. Do the case management procedures adopted by these courts reduce litigation 
costs? 

Our only source of infonnation about the cost effects of the court's procedures is the 
attorneys' ratings of these effects. Table 3 (next page) shows that even smaller percentages 
of attorneys rated the overall programs as reducing litigation costs. In Michigan Western 
and Ohio Northern most attorneys reported little effect on cost, though somewhat more said 
the effect is negative. As before, a substantially higher proportion in California Northern 
than in the other districts reported a negative effect from the program as a whole. Even so, 
as shown in Table 1 (above), about two-thirds of the attorneys in each district reported being 
satisfied with the cost of litigation in their case. 
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Table 3 
Attorney Ratings of Effed of Overall Case Management Program on Litigation Cost 

(in percents) 

Effect of Overall Program on Cost MI-W OH-N I CA-N I 
I 

Decreased cost 30.0 25.0 34.0 

Increased cost 9.0 8.0 20.0 

Had no effect 61.0 67.0 46.0 

While most attorneys did not find that the demonstration programs as a whole had an 
effect on litigation costs, they did identify a number of specific components of these 
programs as reducing the cost of litigation. Both the practices that increase and decrease 
cost are examined below at Question 6. 

4. lVhat other benefits do these procedures provide? 

Although the attorney ratings suggest the courts' case management procedures have 
not had a large impact on litigation time or cost, they and the judges identified a number of 
other benefits experienced through these programs. 

In Michigan Western, the greatest benefit for the judges, who were generally very 
positive about their DCM system, has been an increase in unifonnity in their practices. 
While it may be obvious that unifonnity is good for attorneys, the judges said it has the 
intangible benefit of, as one judge said, "giving the process more integrity." Another noted 
that the tracking system has made it clear that "the docket is the court's responsibility." 
The judges reported that the system.also helps them give close attention to each case, 
allocate their time efficiently, and make more effective use of ADR Attorneys noted the 
assistance DCM provides for planning their cases and for staying aware of deadlines. 
Altogether, 87% rated DCM an effective case management system. 

The judges in Ohio Northern, who are also generally very pleased with their DCM 
system. identified as one of its most important benefits the "climate" it has established of 
"getting cases moving." DCM, said one judge, "sends a message to the bar and the court 
that there's a policy, a consensus that we have to work together." A second important 
benefit for the judges is DCM's assistance in structuring their work through the guidelines 
for each track, guidelines that have been especially helpful to the court's many new judges. 
The judges also identified as very important the accountability imposed by a system of 
tracks, which enables the court to monitor the perfonnance of cases on each track. Like the 
judges, the attorneys applauded DCM for providing, as one said, "an organizing principle 
for the case." They also appreciated that the system forces early attention to the case. 
Altogether, 85% of the attorneys rated DCM an effective case management system. 
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The judges in California Northern identified fewer benefits from their case management 
program, but primarily because most of them had been managing cases in a very similar 
fashion before the program was adopted. They are very satisfied with the program, but 
expect that its effects are greater for attorneys than for the judges. The attorneys named 
several benefits, including earlier assessment of their cases, earlier exchange of information, 
and thus earlier identification of issues. It also, as one said, "sets up guidelines and imposes 
checks on the lawyers," a statement very similar to those made by the attorneys in Michigan 
Western and Ohio Northern who said DCM helps them plan and organize their case. In this 
district, 77% of the attorneys rated the court's procedures an effective case management 
system. 

5. Are some case management practices more effective than others in moving cases 
along? 

Our study suggests there is an identifiable cluster of case management practices that 
attorneys thought effective in moving cases along (though these effects may not be seen in the 
overall caseload trends). Table 4 (next page) lists a number of case management practi~s 
attorneys believed had beneficial effects on timeliness, along with those they reported as most 
responsible for slowing down litigation.s 

Early Case Management Conference and Scheduling Order. Across all three courts 
around two-thirds to three-quarters of the attorneys identified two centerpieces of active 
case management, the early scheduling conference with the judge and the scheduling order, 
as helpful in moving their cases along. In written comments the attorneys' underscored 
the critical importance of the initial case management conference and the early contact it 
provides with the judge. Further evidence of the value of such contact is the 66% of 
Michigan Western attorneys who rated "more contact with the judges" as moving their 
cases along. Like the attorneys, the judges in all three districts identified the initial case 
management conference as one of the most important elements of their case management 
programs, revealing a clear meeting of the minds between bench and bar on this practice. 

Use o/the Telephone. Also very important to Michigan Western and Ohio Northern 
attorneys for reducing litigation time is use of the telephone-for resolving discovery 
disputes in Ohio Northern and for holding conferences with the court in Michigan Western. 
Over tbree-quarters of the attorneys rated these as helpful in moving litigation along. Here, 
too, the judges agreed that these are valuable practices. 

8 Attorneys were asked to rate the usefulness of these and a number of other case 
management practices. The table includes the practices for which around half or more of 
the attorneys said the practice was helpful-after these, the ratings dropped into the 20-
30% range-and those for which the greatest number of attorneys said the practice was 
detrimental. These ratings are reported only for attorneys who said their case was subject 
to the particular practice. 
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Table 4 
Percent of Attorneys Who Rated Specific Case Management Practices 

as Moving Litigation Along or Slowing It Down' 

Case Management Practice Moved Litigation Along Slowed Litigation Down 

MI-W OH-N CA-N MI-W OH-N CA-N 

Use of the telephone 73.0 81.0 NA 2.0 2.0 NA 

Early case management conference 67.0 74.0 66.0 1.0 2.0 7.0 

Scheduling order 72.0 77.0 60.0 1.0 1.0 KO 

More contact with judges 66.0 NA NA 3.0 NA NA 

Judges' handling of motions 58.0 50.0 50.0 14.0 6.0 23.0 

Assignment to a track 54.0 48.0 NA 1.0 1.0 NA 

Trial scheduling practices 53.0 76.0 48.0 4.0 2.0 12.0 

Joint case management report 52.0 50.0 62.0 2.0 4.0 13.0 

Attorneys' meet and confer NA NA 63.0 NA NA 11.0 

Time limits on discovery 50.0 55.0 NA 3.0 1.0 NA 

Disclosure of discovery material 49.0 57.0 59.0 6.0 4.0 6.0 

ADR requirements 50.0 47.0 46.0 5.0 18.0 17.0 

Paperwork requirements 31.0 32.0 30.0 11.0 11.0 19.0 

No formal discovery before disclosure NA NA 31.0 NA NA 28.0 

No stipulations to modify schedule NA NA 18.0 NA NA 24.0 

Other Case Management Practices. After this flISt tier of practices-the initial 
conference and other judge contact, the scheduling order, and use of the telephone-there is 
a second tier of helpful practices, rated by around half of the attorneys as moving their cases 
along (most other attorneys said these practices have no effect). We see here some of the 
practices long considered central to case management-for example, how motions are 
handled, the use of time limits on discovery, and how trials are set (in Ohio Northern, 
holding the trial on the date it was scheduled), Also rated helpful by about half of the 
attorneys are some of the courts' newer practices-the use of case management tracks, the 
attorneys' meet and confer, and their joint statement. 

9 NA=Not applicable or not asked. "Use of the telephone" is for discovery disputes in 
Ohio Northern and conferences with the court in Michigan Western. For each item, the 
balance of attorneys-i.e., those who did not believe the procedure moved the case along 
or slowed it down-reported the practice as having no effect. 
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Disclosure. Of particular interest currently are the attorneys' ratings of disclosure. 
Although disclosure appears to be especially helpful in California Northern, in all three 
districts half or slightly more of the attorneys rated it as helpful in moving their cases along. 
In the Northern District of California, one of the flrst courts to fully implement the 
procedure, both the judges and attorneys reported their experience with disclosure as 
favorable. In particular, attorneys whose cases involved high levels of disclosure were more 
likely than attorneys in cases with little disclosure to say the case management program 
reduced litigation time and provided an effective system. 

ADR. Also currently of interest is the use of ADR, and Table 4 shows that about half 
the attorneys found it helpful for moving their cases along. As with disclosure, attorneys in 
cases referred to ADR were more likely to report that the courts' case management practices 
moved their cases along. 

Practices That Slow Litigation Down. In looking at ADR, however. we also begin to 
see some of the practices attorneys reported as slowing down their cases--a sizable 
minority of those whose cases were referred to ADR in Ohio Northern and California 
Northern, for example. How judges handle motions can also delay litigation, as can the 
couns'paperworkrequirements. 

Table 4 also reveals the practices in California Northern that explain why a relatively 
large percentage of attorneys reported that the court's case management program slowed 
down their cases: postponement of discovery until after disclosure and a rule against 
stipulations to change the case schedule. When these are problematic, they are clearly 
related to other practices .. Attorneys who had engaged in more disclosure, for example, 
were less likely to flnd postponement of discovery a problem. And attorneys whose cases 
had been referred to ADR were more likely to fmd the prohibition against schedule 
changes a problem, suggesting th.; ADR process prompted a need for a schedule change 
that they were unable to effect Without going to the judge. 

Nonetheless, while the attorney responses are helpful for signaling practices where more 
examination may be warranted, their ratings are especially useful for identifying the significant 
number of practices-some old, some new-that in their experience moved their cases along. 

6. Are some case management practices more effective than others in reducing litigation 
costs? 

Table 5 (next page) shows the case management elements attorneys thought most likely 
to reduce or increase litigation costs. IO In their experience, fewer practices reduced litigation 
cost than helped move a case along. However, as with timeliness, the initial case management 

10 Supra note 8. In this table we include practices rated as useful by 40% or more of the 
attorneys in at least one district, as well as the practices reported as having the most 
detrimental effects on costs. 

12 



I 
I 

I 
I 

FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

conference and contact with the judge are important factors in reducing litigation costs. Using 
the telephone, however, is by far the most helpful way to save litigation costs, according to the 
attorneys in Michigan Western and Ohio Northern. 

Table 5 
Percent of Attorneys Who Rated Specific Case Management Practices 

as Decreasing or Increasing Litigation Costsl1 

Case Management Practice Decreased Costs Increased Costs 

Ml-W OH-N CA-N Ml-W OH-N 

Use of the telephone 78.0 80.0 NA 1.0 3.0 

Early case management conference 42.0 43.0 41.0 8.0 13.0 

More contact with judges 49.0 NA NA 12.0 NA 

Judges' handling of motions 40.0 34.0 41.0 16.0 5.0 

Joint case management report 26.0 26.0 40.0 21.0 15.0 

Attorneys' meet and confer NA NA 43.0 NA NA 

Disclosure of discovery material 33.0 43.0 43.0 11.0 13.0 

ADR reqtrirements 29.0 42.0 40.0 12.0 30.0 

Paperwork requirements 16.0 20.0 30.0 24.0 25.0 

No formal discovery before disclosure NA NA 40.0 NA NA 

No stipulations to modify schedule NA NA 14.0 NA NA 

CA-N 

NA 

19.0 

NA 

25.0 

31.0 

27.0 

15.0 

24.0 

19.0 

12.0 

22.0 

How the judges handle motions also emerges as an important factor in the cost of 
litigation, both as a way to save costs but also as a way to increase costs. In California 
Northern the attorneys' preparation for the fIrst case management conference-their meeting 
and their joint statement--can be effective in reducing litigation costs. For attorneys in Ohio 
Northern and California Northern disclosure and ADR are also helpful. Interestingly, in 
California Northern, attorneys said that postponement of discovery had a different effect on 
cost than on time-more of them fInding that it decreased cost than reported that it saved time. 

Table 5 is perhaps most interesting for the split of opinion it reveals about a number of 
practices: the attorneys' meet and confer, the joint report, ADR-and even the initial case 
management conference in California Northern. Although it is a simplifIcation to say that 
these differences of view can be explained by a single factor, in general we found that 
attorneys involved in cases that were complex andlor contentious were most likely to 

II Supra note 9. 
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attribute cost increases to the various case management elements. Those who found 
papelWork requirements a problem were not as clearly distinguishable, although in Ohio 
Northern they were more likely to be handling simpler cases. 

Generally, Table 5 provides much less direction regarding case management practices 
that are effective in reducing litigation costs. In fact, in some instances it clouds the picture 
regarding practices effective for reducing litigation time. As Tables 4 and 5 together make 
clear, several practices reported as helpful in reducing time-the initial case management 
conference, the attorneys' meeting, and their joint statement-are also reported as increasing 
litigation costs. 

7. Are the courts' case management programs more effective for some types of cases 
than for others? 

The case management procedures adopted by these three districts were generally seen 
as most effective by attorneys who had litigated one of two types of cases-those that were 
Simpler and those that were standard or average. That is, the cases were marked by low to 
medium formal discovery and discovery disputes, they had low to medium monetary stakes 
and likelihood of trial, and the attorneys were generally cooperative. In cases that were more 
complex, more demanding, or more contentious, the attorneys were more likely to report 
negative effects from the demonstration programs. 

There were two exceptions, however, to this general pattern. In California Northern, 
attorneys in small cases as well as large cases reported that the case management procedures 
were burdensome. And in Ohio Northern, many attorneys whose cases were on the 
administrative track did not find the court's procedures effective. 

8. How is a case tracking system differentfrom individualized case management? 

The judges generally agreed that DCM can be characterized, in essence, as 
individualized case management, but they also noted some of the additional benefits afforded 
by DCM. It informs the attorneys about the judges' expectations for cases of various types, 
and consequently attorneys are better prepared to discuss the case realistically at the first 
case management conference. Tracks also set goals for scheduling various case events, with 
the target trial date being the principal guideline. 

A number of judges-as well as attorneys-also said a tracking system helps them 
organize and plan the case. And the judges said the system helps them organize their work 
as well because it makes it very clear which cases have to be attended to frrst. For this same 
reason, some judges felt the system helped them decide motions more promptly because, as 
one said, they cannot "slide by anymore." 

This latter comment points to a feature of DCM that has proven to be important to both 
courts, and that is the automated tracking system, which permits each judge to see the 
perfonnance of his or her own caseload as well as the court's overall caseload. While this 
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provides a level of accountability the judges very much approved, they also cautioned--as 
did some attorneys-that judges must take care not to let their decisions about how a case 
should progress be determined by how well they are looking in the court's statistics. 

Thus, it appears that a tracking system, with its explicit goals, expectations, and 
performance measures, provides structure, predictability, and accountability that is not always 
provided by individualized case management. At the same time, several judges pointed out, a 
tracking system is not a "panacea" or a "miracle worker." As one judge said, "You still 
have to be a hardworking judge, you still have to meet deadlines. But it gives the hardworking 
judge an organizing principle." This comment was echoed by a number of attorneys. In 
words very similar to the judge's, one wrote, "As with anything else, the trial judge is the most 
important factor in case management. A good, fair, hardworking judge, who promptly resolves 
discovery and dispositive motions and sticks to pre-agreed deadlines and court dates is far 
more important than the procedures themselves." 

9. What conditions are needed to make these case management programs work? 

Courts and policymakers considering whether these courts' case management 
procedures are appropriate for other courts will want to know whether there was anything 
unique about these courts that made it possible for them to implement these comprehensive, 
court-wide systems-and to realize substantial benefits from them. 

The judges themselves pointed to several factors that were important to implementing 
these programs. The involvement of the bar was critical in every district. The courts' CJRA 
advisory groups took the first steps in designing each program, then worked closely with 
the courts as refmements were made. In the one instance where a substantial change was 
made at the last minute without bar consultation, the court came quickly to regret that 
oversight. 

For the DCM programs, the court staff also played an important role in implementation, 
as new forms and procedures were developed. The automation staff proved to be particularly 
critical because of the need to develop systems to monitor track performance. Both courts 
also relied on outside consultants to help them understand the requirements of a tracking . 
system, but both noted as well that the experienced courts can now play that role. 

As important as any factor, several judges emphasized, is cooperation and flexibility on 
the part of each judge. Court-wide programs require a degree of compromise regarding 
forms and procedures. Without willing judges these programs would not have prospered. 
Likewise, several judges said, it was important, once the programs were adopted, for all 
judges to commit themselves to faithfully applying the new procedures. To do otherwise 
would have conveyed the wrong message to the bar-not only the bar that needed to learn 
the new regimen but also the bar that worked with the court to design the program. Finally, 
any court considering procedures such as these, said one judge, must make sure the judges 
understand what will be required of them-that they "must commit to sitting down with the 
parties." 
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Findings From the ADR Programs 

10. How many cases are referred to ADR in these districts? 

In each of the three ADR demonstration districts, a substantial number of cases are 
referred to ADR. Since the start of its demonstration program in January 1992, the 
Northern District of West Virginia has referred nearly 700 cases to settlement week, a 
figure that represents roughly 40% of the cases that reach issue and a substantial, but 
unknown, percentage of those that reach discovery completion and therefore eligibility for 
settlement week. 

In the Western District of Missouri, one-third of the civil case load is automatically 
referred to the Early Assessment Program and another one-third is invited to participate. 
Since January 1992, just over 1000 cases have been assigned at filing to each of these two 
groups. One or more early assessment meetings have been held in 845 cases. 

Our best estimate in the Northern District of California is that about 2,200 cases have 
been referred to ADR since the court's demonstration program began on July 1, 1993. 
These cases represent about 15% of the total civil caseload and a substantially greater, but 
unknown, percentage of those that make it to a stage in the litigation where ADR might be 

. considered. 

11. Do the ADR programs adopted by these courts reduce disposition time? 

Given the many fluctuating conditions in a court at any given time, it is often very 
difficult to discern the effects of a particular court program on litigation time. Likewise, 
trying to determine ADR's effects on disposition time by looking at cases subject to ADR 
and cases not subject to ADR is usually frustrated by the handpicking of cases for these 
two groups and thus an absence of true comparison groups. 

The design of Missouri Western's Early Assessment Program, however, enables us to 
overcome these two problems. In that district, eligible civil cases were randomly assigned 
to three groups: those required to participate in the Early Assessment Program ("A" 
cases); those permitted to participate at their discretion ("B" cases); and those not allowed 
to participate in the program ("C" cases). Any other conditions in the court during the 
demonstration period should have affected each of these groups similarly and thus any 
effects on litigation time can be attributed to the Early Assessment Program. 

After four-and-a-half years, with over 3,000 cases assigned to one of the three 
groups, the median age at termination for cases required to participate in the program 
("A" cases) was more than two months shorter than that for cases not allowed to 
participate in the program ("e" cases). Specifically, "A" cases had a median age at 
term-ination of 7.0 months, while "C' cases had a median age of 9.7 months. This 
advantage 
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did not hold for cases that volunteered to participate in the Early Assessment Program 
("B") cases, but, as is discussed in Chapter 5, this is likely due to delays in scheduling 
"B" cases for the EAP session and perhaps to a self-selection process in which more 
complicated or difficult cases chose to participate in the program. Overall, it is. clear 
that-with all other factors held constant-participation in the Early Assessment Program 
reduces disposition time. 

The court's program is unusual in the timing of the early assessment session, which 
takes place very early in the case. Conventional wisdom has held that ADR is unlikely to be 
effective until the parties have completed some or all discovery, but limited discovery has 
not, apparently, been a deterrent to early resolution under the EAP. 

ADR's effects on disposition time in West Virginia Northern and California Northern 
are much more difficult to discern, both because the courts do not assign cases randomly 
and because the courts had ADR programs that preexisted the demonstration period. 
Caseload statistics show that the median disposition time in West Virginia Northern was 
about two months lower at the end of the demonstration period than it had been at the . 
beginning (ten months versus twelve months), but it is virtually impossible to separate any 
effect of settlement week from other factors affecting the court during that period, 
including changes in filing rates and in the number of available judges. 

Similarly, effects are difficult to detect in California Northern, which has maintained a 
relatively low disposition time throughout the demonstration period and has managed to 
maintain this low disposition time even with fluctuations in filing rates. Again, however, 
because of the many potential factors simultaneously affecting the court's case 
processing-including its case management demonstration program-we are unable to 
discern the effects of the ADR program on the court's overall disposition time. At the very 
least, however, it appears that the ADR programs in West Virginia Northern and California 
Northern have not had an adverse effect on disposition times. 

In addition, as Table 6 (next page) shows, a high proportion of attorneys in each of 
these districts-including over 60% in California Northern-believed that ADR reduced 
time to disposition in their case. Most of the remaining attorneys thought that the 
programs had no effect on disposition time, although a significant minority (14% in West 
Virginia and 11 % in California) thought ADR increased disposition time. In both courts, 
these ratings were related to whether the case settled, with attorneys who reported their 
cases settled as a result of the ADR process more likely to think the program reduced time 
and those whose cases did not settle as a result of the process more likely to think it had no 
effect on disposition time. In California Northern, attorneys' ratings of ADR's effect on 
disposition time also differed by the method of referral to ADR, with attorneys who 
selected their own process more likely to say the process reduced time. 
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Table 6 
Attorney Ratings of Effect of ADR on Disposition Time in Their Case 

(in percents) 

Effect of ADR on Time West Virginia Northern California Northern 

Increased 14.0 11.0 

No effect 41.0 23.0 

Dea:eased 46.0 61.0 

I can't say - 6.0 

12. Do the ADR procedures adopted by these courts reduce litigation costs? 

Our only source of information about the cost effects of the court's procedures is the 
attorneys' ratings of these effects. When asked to compare the litigation costs of their case 
after use of ADR to what the costs would have been without using ADR half or more of 
attorneys in each of the ADR demonstration districts, including almost 70% in Missouri 
Western, reported that ADR decreased litigation costs in their case (see Table 7). These 
numbers are substantially higher than the numbers of attorneys in the case management 
courts who reported decreased costs, which ranged from about one-quarter to one-third of 
responding attorneys. 

i 

Table 7 
Attorney Ratings of Effect of ADR on Litigation Cost in Their Case 

(in percents) 

Effect of ADR on Cost Missouri Western West Va. Northern California Northern 

Decreased cost 69.0 50.0 62.0 

Increased cost 10.0 17.0 12.0 

Had no effect 21.0 33.0 26.0 

In addition, as Table 8 (next page) shows, the estimated median cost savings per party 
are substantial, ranging as high as $25,000 in California Northern. In Missouri Western, 
where our data permit a comparison between estimated savings and estimated total litigation 
costs for those who participated in an ADR session, the estimated savings per party may 
represent more than half of what the case would have cost absent the ADR program. In 
contrast, for the small number of attorneys who reported that costs were increased by ADR. 
the estimated increases were much lower, with medians of $1,500 in Missouri Western, 
$1,000 in West Virginia Northern, and $3,000 in California Northern. 
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Table 8 
Attorney Estimates of Cost Savings Due to ADR in Their Case 

Estimates of Missouri Western West Va. Northern Ca. Northern 

Median savings per party $15,000 $10,000 $25,000 

Mean savings per party $30,007 $12,622 $43,000 

Range $500-$950,000 $300-$100,000 $1,000 - $500,000 

To the extent that attorney estimates of cost are accurate, it appears that the ADR 
programs in these districts provide sizable savings in client costs. Conclusions must be 
tentative, however, until actual measures of litigation costs are obtained and, where appropriate, 
comparisons made between costs in ADR and non-ADR cases. 

13. Do these ADR programs lead to settlements? 

In the Western District of Missouri a slightly higher proportion of cases automatically 
assigned to the Early Assessment Program ("A" cases) terminated by settlement than did 
cases not permitted to participate in the program ("C" cases), while a higher proportion of 
"C" cases terminated by trial or other judgment than did "A" cases. In addition, of the 
EAP cases that settled, almost 40% did so at the EAP session itself, an event that, at least for 
"A" cases occurs quite early in the case. 

As shown in Table 9, more than half the attorneys in California Northern and West 
Virginia Northern reported that their cases settled in whole or in part as a result of ADR. All 
of these programs, then, appear to be achieving the goal of effecting settlements. 

Table 9 
Attorney Ratings of Effect of ADR on Settlement in Their Case 

(in percents) 

i Effect of ADR on Settlement 

I 
, Enlire case settled as result of ADR 
I I Parr of case settled as result of ADR 

I ADR did not contribute to a settlement 

West Virginia Northern I California Northern I 
39.0 

17.0 

44.0 

61.0 

4.0 

35.0 

14. What other benefits do the ADR programs have for cases? 

In each court, more than half of the attorneys reported that ADR was helpful in 
encouraging the parties to be more realistic about their respective positions; allowing clients 
to be more involved in the resolution of their case than they otherwise would have been; 
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and improving communication between the different sides in the case. In addition, more 
than 40% of attorneys who had participated in ADR in California Northern indicated that 
ADR decreased the number of motions and the amount of formal discovery in their case. In 
contrast, fewer than 20% of attorneys in West Virginia Northern, where the ADR process 
generally occurs later in the litigation, thought ADR reduced discovery or motions. 

15. What factors appear to make ADR most effective? 

Across the ADR demonstration courts, four factors-the timing of the ADR session, 
client attendance, the quality of the neutral, and whether the case settled-were seen by 
attorneys as central to the effectiveness of the ADR session. 

Timing of the Session. Table 10 shows attorney ratings of the timeliness of the fIrst 
ADR session. The great majority of attorneys in all courts thought the first ADR session 
was held at an appropriate time in the life of the case. This is particularly interesting in light 
of the fact that cases are referred to ADR at very different stages under these programs. 

Table IOU 

Attorney Ratings of Timing of First ADR Session in Their Case 
(in percents) 

I Timing of ADR Session Missouri Western West Va. Northern California Northern 

Too early 11.0 24.0 11.0 

At about the right time 89.0 76.0 83.0 

Too late 0.0 0.0 I 6.0 j 

When asked to explain why they thought a session was held too early, a number of 
attorneys indicated that discovery had not been completed or dispositive motions were 
undecided and therefore the sessions were not as productive as they might have been. 
Attorneys in West Virginia Northern, who were most likely to say the session was held too 

12 The question was asked in a slightly different way depending on the court, and this could 
affect responses. Attorneys in Missouri Western were presented with the statement "The 
early assessment process began too early in this case," and were asked to indicate whether 
they strongly agreed. agreed, neither agreed nor disagreed, disagreed, or strongly 
disagreed. In this table those who agreed or strongly agreed are listed as having indicated 
the timing was too early, while all others are listed as having said the session occurred "at 
about the right time." Attorneys in West Virginia Northern and California Northern were 
asked "With respect to the timing of the initial (or only) ADR session in this case, do you 
think it was held: 1) much too early; 2) somewhat too early; 3) at about the right time; 4) 
somewhat too late; or 5) much too late." The categories are collapsed in this table so that 
"too early" represents those who responded "much" or "somewhat" too early, while 
"too late" reflects those who responded "somewhat" or "much" too late. 
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early (though the actual timing is probably the latest of the three courts), frequently 
expressed the view that discovery should be at least substantially complete before settlement 
talks are held. On the other hand, even though many cases in Missouri Western are 
referred to an early assessment session just as discovery is beginning, fewer attorneys there 
thought the session was held too early. 

These findings suggest that the appropriateness of the timing of the ADR session may 
depend in part on the culture of the court and in part on the attorney's expectations for what 
the ADR session will accomplish. For example, West Virginia Northern's "settlement 
week" is clearly aimed at settling cases, and an early referral may frustrate attorneys who do 
not believe their cases are ready to begin settlement discussions. On the other hand, the 
early assessment program, though it places substantial emphasis on settlement, is designed 
to treat cases in a more flexible way, helping parties plan discovery and other case events if 
the case is clearly not ready for settlement at the time of the first early assessment meeting. 

Client Attendance. In contrast to the differences with respect to timing of referrals, the 
three ADR demonstration districts share a requirement of party attendance at ADR 
sessions. There is a substantial degree of compliance with this requirement in all districts, 
and all participants-judges, attorneys, and neutrals-believe client attendance is very 
important for the success of an ADR session. They also emphasized that the clients who 
attend must participate in good faith and must have settlement authority. 

Quality of the Neutral. In each district the quality of the neutral was seen by attorneys 
as an important factor in the effectiveness of the ADR process. Attorney comments in 
Missouri Western are particularly emphatic about the central role the program 
administrator/mediator plays in the success of that program. His mediation skills and long 
experience as a litigator are seen by both judges and attorneys as important elements of the 
Early Assessment Program. Findings in California Northern are equally as striking, 
showing that the quality of the neutral is directly related to a number of measures of ADR 
effectiveness, including whether ADR reduced disposition time, lowered litigation costs, 
prompted settlement, and provided a satisfactory outcome and fair process. 

Settlement. In each district, attorneys' views of ADR's effectiveness varied by whether 
their case had settled through the ADR process. In California Northern, for example, 
attorneys whose cases had settled in whole or in part through the ADR process found the 
process more effective in reducing litigation time and costs and were more satisfied with the 
outcome of their case. The effect of settlement on attorneys' views of ADR was pervasive 
and suggests that attorneys expect ADR to help them settle their case. When it does not, 
their view of the process becomes less positive. 

16. Are the courts' ADR programs more effective for some types of cases than for 
others? 

One of the longstanding questions in ADR is whether certain types of cases benefit 
more from ADR than others and whether certain types of cases are more amenable to 
certain forms of ADR. Findings from the Western District of Missouri suggest that that 
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court's early assessment process is particularly effective in reducing litigation time for 
contract and civil rights cases-a large segment of the court's civil, non-prisoner 
caseload-while its effect is smaller, though still positive, for labor cases. 

In California Northern, where a number of different ADR processes are used, the 
design of the court's program did not permit examination of whether certain types of ADR 
are more beneficial than others for certain types of cases. However, most attorneys in this 
district distinguish among the different types of ADR when deciding which process to use 
in their case. When explaining why they selected a particular ADR process, attorneys from 
all processes said they chose the process in the expectation that it would reduce litigation 
time, lower costs, and facilitate settlement. Beyond these three principal reasons, however, 
attorneys selected different ADR processes for different reasons. For example, those who 
selected ENE were more likely to say they wanted an expert opinion of the likely outcome 
of the case, while those who selected a magistrate judge settlement conference were more 
likely to say they wanted a judge's opinion before proceeding to trial. 

Attorneys also appeared to derive different kinds of benefits from each ADR process. 
While each process was reported as helpful in moving the case toward settlement, for 
example, this was more likely to be the case in mediation than in arbitration or ENE, while in 
the laner two forms of ADR attorneys were more likely to receive a neutral evaluation of the 
case and help in clarifying liability. 

17. What are the effects of giving parties a choice of ADR options? 

In all three districts, there is a presumption that parties will use some form of ADR, yet 
in all three districts high percentages of attorneys report satisfaction with the ADR process, 
fmd the process fair, and believe it has reduced litigation time and costs. The mandatory 
nature of the programs appears, then, not to be an impediment to program effectiveness. 

Within the context of a mandatory program. however, findings from the Northern 
District of California suggest that the benefits of ADR are greater when the attorneys may 
select the particular process in which" they will participate. Attorneys who had selected their 
process were more likely to report that it lowered litigation costs, that it reduced the amount 
of discovery and the number of motions, that it was a fair process, that their case settled 
because of the process, and that the benefits of the process outweighed its costs. Attorneys 
who had selected their own ADR process were also more likely to actually participate in an 
ADR session. 

When given a choice of ADR processes, few attorneys in this district selected 
arbitration. Most selected ENE, suggesting that, at least in this district, attorneys want an 
expert evaluation when they use ADR. 

In the Western District of Missouri attorneys are also given a choice of ADR options, 
but nearly all have chosen to mediate with the program administrator, for whom there is no 
fee. The experience of this district is that, given a choice between a qualified, court-
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employed mediator and private sector mediators who must be paid at market rates, the 
parties almost without exception select the court mediator. 

18. What conditions are needed to make these programs work? 

Commitment of the Bar and the Judges 

As in the case management demonstration programs, the judges emphasized the 
involvement of the bar as a critical step to implementing a successful ADR program. They 
also noted that it is important for the court's judges to take a unifonn stand in support of the 
program rather than appearing splintered. It was apparent in working with these courts that 
judges and staff have a high level of commitment to these programs; that they have, in some 
instances, put aside differences to give the procedures a fair test; and that a willingness to 
experiment characterizes each of these courts. 

Reliance on Professional ADR Staff 

The viability of the Early Assessment Program in Missouri Western rests largely on its 
administrator/mediator, who conducts nearly all the ADR sessions. While a program that 
provides civil cases an early assessment and settlement opportunity would not necessarily 
have to rely on a single, court-employed mediator, the judges prefer the greater quality control. 
and program efficiency offered by having the mediator on staff. The court's decision to 
confer substantial responsibility on the administrator/mediator, while unique among district 
courts, is not without precedent in the federal court system. Nearly all the courts of appeals 
provide settlement assistance through mediators who are members of the court staff. 

·Apart from the unique role played by Missouri Western's program administrator, both 
courts with full-time, professional ADR managers-California Northern in addition to 
Missouri Western-said that professional management is very important both to enhance 
the credibility of the program among the bar and to ensure quality control of the ADR 
providers. On the other hand, clerk's office staff in West Virginia Northern administer that 
court's ADR program, which still received relatively high ratings (although somewhat lower 
than the other courts). 

Professional staff management comes at a cost to the courts-over $200,000 annually for 
the programs in California Northern and Missouri Western (and potentially more in Missouri 
Western if the court wishes to expand the program to more cases and to provide staff 
mediators for these cases). For these two courts, the cost per case referred to ADR during the 
demonstration period has been roughly $480 in California Northern and $700 in Missouri 
Western. While the judges believe they have experienced a reduction in their workloads as a 
result of these expenditures, the greater savings have probably been realized by the parties, 
whose savings, as estimated by their attorneys, were $15,000 per party in Missouri Western 
and $25,000 per party in California Northern. On the other hand, attorneys in West Virginia 
Northern also reported substantial savings, $10,000 per party, at considerably less cost to the 
court-about $7,000 per year or $45 per case referred to settlement week during the 
demonstration period. 
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Reliance on Volunteer Neutrals 

It is apparent in the two districts that do not provide a staff mediator-West Virginia 
Northern and California Northern-that a viable ADR program rests heavily on the 
contribution of private sector attorney neutrals. The courts and litigants benefit from a very 
substantial amount of free labor. Were this not the case, the cost to one or both would be 
much greater. 

I 

Attorney Satisfaction and Perceptions of Fairness 

Returning once again to consideration of all five demonstration programs, we address a 
fmal question as important as those above. 

19. Do attorneys perceive the courts' procedures asfair? 

Programs that reduce cost and delay would be undesirable if they achieved these results at 
the expense of fairness to the parties. Table 11 shows that, for most of the demonstration 
programs, around two-thirds of the attorneys reported that the case management or ADR 
procedure used in their case was very fair. If we include those who reported the procedure was 
somewhat fair-a category that is somewhat difficult to interpret but probably means leaning 
more toward fair than unfair-over 80% of the attorneys found the procedures fair. 

Table 11 
Attorney Ratings of the Fairness of the Procedures Used in Their Case (in percents)IJ 

Attorney Ratings of Procedures' Fairness Case Management Programs ADR Programs 

MI-W OH-N CA-N CA-N MO-W I4 WV-N 

Very fair 68.0 64.0 67.0 85.0 67.0 61.0 

Somewhat fair 19.0 24.0 22.0 13.0 17.0 25.0 

Somewhat unfair 5.0 8.0 7.0 2.0 5.0 10.0 

Very unfair 8.0 4.0 4.0 0.0 1.0 5.0 

13 In the three case management programs, attorneys were asked whether they were satisfied 
with the coun's management of their case and whether the coun's management of the 
case was fair. Questions varied some for the ADR programs. In West Virginia Northern, 
cases that had participated in the settlement week program were asked whether they were 
satisfied with the settlement week process and found that process fair. In California 
Nonhern and Missouri Western attorneys were asked only whether the ADR process they 
participated in was fair. 

14 Attorneys responded to a five-point scale that included "neither fair nor unfair." Ten 
percent of attorneys selected that response. 
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Relatively small percentages of attorneys found the procedures used in their cases 
unfair-11-15% in most of the courts. In the case management demonstration programs, 
attorney ratings varied by type of case, with more attorneys whose cases were not complex 
reporting the procedures as fair. Attorney comments in West Virginia Northern suggest 
some dissatisfaction with the performance of some mediators. The percentage of attorneys 
in Missouri Western who rate the court's ADR procedure unfair is small relative to the 
other courts, but is not directly comparable because a slightly different scale-including a 
"neither fair nor unfair" category-was used in this district, which may lower the 
percentage of attorneys who rated the early assessment process fair or unfair. ls 

Although for the most part there are not great differences in ratings across courts or 
between case management and ADR programs, the ADR program in the Northern District 
of California stands out, with 85% of the attorneys rating the ADR procedures as very 
fair-around 20% more than the attorneys subject to the other programs-and 98% of the 
attorneys' ratings on the fair rather than unfair side of the scale. A somewhat higher 
percentage of attorneys who selected their own ADR process (rather than being ordered to 
a process chosen by the judge or court) rated the ADR procedures as fair, but overall the 
vast majority of attorneys subject to each of the court's ADR procedures, whether they 
selected the ADR process or not, rated the court's procedures as fair. 

In most of the courts, the demonstration programs introduced innovative ideas and 
procedures, such as differentiated case tracking, early assessment, and multi-option ADR. 
Whatever the programs' effects on litigation time and cost, the findings in Table 11 give 
assurance that these programs have, in the experience of the attorneys subject to them, 
provided basic procedural fairness. 

15 On the other hand, had the same scale been used in the other districts, it is possible the 
positive and negative ratings in these districts might also be reduced. 

25 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

26 



Part I 

The Case Management Demonstration Programs 





FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refonn Act Demonstration Programs. 
January 24, 1997. 

Chapter I 

The Western District of Michigan's 
Differentiated Case Management Program 

In response to the Civil Justice Reform Act's designation of the court as a demonstration 
district, the Western District of Michigan adopted a differentiated case management system in 
September 1992. That system, also called a tracking or DCM system, is the subject of this chapter. 

Like each pilot and demonstration program developed in response to the CJRA, the DCM 
system in the Western District of Michigan was implemented in part to reduce the time and cost of 
litigation. However, the court and its advisory group had a number of other goals in mind as well, 
which are also considered in this examination of the court's program. 

This chapter is divided into three main sections. Section A presents our conclusions about the 
court's implementation of its DCM program and the impact of that program. Sections B and C 
provide the detailed documentation that supports our conclusions: section B gives a short profile of 
the district and its caseload, describes the court's DCM program, discusses the process by which 
the court designed and set up that program, and examines how the court has applied the DCM 
rules; section C summarizes our findings about the program's effects, looking first at the judges', 
experience with the program, then at its impact on attorneys, and finally at its effect on the court's 
caseload. 

A. Conclusions About the DCM Program in This District 

Set out below are several key questions about the demonstration program in the Western 
District of Michigan, along with answe~ based on the research findings discussed in sections B 
and C. Many of the fmdings summarized below are based on interviews with judges and surveys 
of attorneys. While their experiences are essential for understanding the effects of the DCM 
program, their subjective views should not be taken as conclusive evidence of DCM's actual impact. 

How great a change did DCM bring to the district? 

The advisory group and judges adopted the DCM program in part because of the statutory 
instruction to do so. They were not necessarily believers in a tracking system, nor did they think 
the court particularly needed such a system. The key case management element in the view of the 
advisory group was the initial case management conference, and they shared with the court the view 
that most judges in the district were already active case managers. Further, the court was moving its 
caseload so well that there was doubt it could be improved upon. Consequently, the expectations 
for change were modest. Nonetheless, the district fully implemented and supported its program, but 
focused less on litigation time than on other benefits that might come from it. 
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Four years later, 75% of the surveyed attorneys who had litigated in the district both before 
and after implementation of DCM think there has been some or a substantial change in the 
court's management of its cases. The judges, too, reported substantial change. First, one or two 
judges who did not routinely hold case management conferences in their cases now do so. 
Second, the court's practices are now uniform across the judges. And third, the automated case 
tracking system developed to monitor performance of cases on the DCM tracks provides 
infoImation critical for keeping individual cases and the caseload as a whole on schedule. Having 
moved from caution to commitment, the court is preparing to incorporate the DCM system into its 
local rules. 

Has the DCM program reduced disposition time in civil cases? 

Caseload data show that disposition time in civil cases decreased during the demonstration 
period, particularly for the non-administrative caseload, where median disposition time dropped 
from nine months in 1992 to seven months in 1995 and mean disposition time dropped from 
about twelve months to about nine months. Early in the demonstration period the cowt teIminated 
cases faster than new cases were being filed; more generally, the court has been able to tenninate 
more cases at the very earliest stage. While the DCM program may be a cause of these 
improvements, we cannot say so with certainty, as there are several other possible explanations, 
including CJRA reporting requirements, the addition of a temporary judgeship, and the court's 
tickler system, which closely monitors the answer period. 

Only a slight majority of attorneys said the DCM system as a whole expedited their cases, with 
most of the remaining attorneys saying it had no effect on time. Nearly two-thirds of the attorneys, 
however, reported that several specific DCM components helped rnove their cases along. These 
were the early case management conference with the judge, the judge's case management order, and 
the opponunity DCM provides for more contact with the judges. The practice most helpful in 
moving cases along, attorneys reponed, was use of the telephone for conferences with the court. 

Has the DCM program reduced litigation costs in civil cases? 

As with disposition time, a majority of attorneys reponed that DCM either reduced litigation 
costs or had no effect on costs, but the percentage reponing a positive effect was substantially less 
than those reponing a positive effect on litigation time. Cost savings were most likely to come from 
use of the telephone for court conferences, more contact with the judges, and the early case 
management conference. 

More attorneys-though still a small mioority--£eponed increased costs from DCM than 
reported increased litigation time. Increased costs were most likely to arise from the court's 
paper-work requirements, the attorneys' joint case management repon, the judges' handling of 
motions, and the court's requirement that a patty with settlement authority attend settlement 
conferences. 
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What other benefits has DCM brought to the court? 

Both attorneys and judges identified a number of benefits other than reductions in time and 
cost. For the judges, the greatest benefit bas been increased uniformity in case management across 
the judges. The judges also find OCM effective for giving close attention to each case, involving 
attorneys in case management decisions, using ADR more effectively, allocating judicial time 
effectively, and deciding motions promptly. 

Attorneys noted the assistance OCM provides for planning their case and for staying aware of 
deadlines, but their written comments highlighted in particular the critical importance of contact with 
the judges for disposing of litigation expeditiously. The primary forum for such contact is the case 
management conference. 

Although not a consequence of OCM per se, the judges also noted the benefit of going through 
the process of designing and implementing the DCM system. In doing so, they were able to discuss 
and examine the practices of each judge and adopt the features of each that seemed most promising. 

Are particular kinds of cases more likely to be assisted by DCM? 

The attorneys most likely to report that DCM moved their case along were those whose cases 
had been referred to ADR and those in cases with low to medium levels of factual complexity and 
formal discovery, lower monetary stakes, higher agreement between the attorneys on the issues 
involved, less contentiousness in the attorneys' relationship, and a low to medium likelihood of trial. 
The same pattern was generally true for litigation costs, except that referral to ADR was less likely 
to be associated with lower costs. Where a case was complex or contentious, attorneys were more 
likely to report that DCM increased costs. The DCM system in this district appears to be most 
effective, then, for standard or average cases. 

Are certain case management practices more effective than others? 

Our study suggests there is an identifiable cluster of case management practices that attorneys 
believe move litigation along and decrease costs. Those practices most likely to be seen as having 
beneficial effects on both are use of the telephone for conferences with the court, the initial case 
management conference, and more contact with the judges. Both judges and attorneys emphasized 
the critical importance of the initial case management conference. 

How judges handle motions is also an important factor in litigation time and cost. Many 
attorneys reported that the judges' practices had a beneficial effect, but sizable minorities reported 
negative effects, suggesting the critical role judges' motions practices play in the progress of 
litigation. Although the wording of the question did not permit identification of specific judicial 
practices regarding motions, attorneys' written comments suggest litigation is delayed and costs 
rise when rulings on motions are delayed. 

Two other requirements-that parties with settlement authority attend settlement conferences 
and that attomeys fJ.1e a joint case management report before the case management conference-
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also cut both ways, with more than half of the attorneys reporting that these requirements move a 
case along but sizable minorities reporting that they increase costs. 

From the attorneys' perspective, paperwork requirements are a significant factor in increased 
costs and time, a finding that holds across all types of cases and attorneys. The question wording 
on the survey did not include any specific paperwork requirements, nor did attorneys identify any 
specific requirements in their written comments. 

How is a system of case management tracks different from individualized judicial case 
management? 

The judges generally acknowledged that there is little difference between a tracking system 
and individualized judicial case management except that a fonnal tracking system provides two 
additional benefits. First, it provides information to attorneys about how their case is likely to be 
managed, so they can better plan their case and so they are better prepared for the initial case 
management conference. Second, tracks provide a set of performance standards for each judge 
and the court as a whole to monitor how closely they are adhering to the court's disposition 
goals. 

Although few attorneys reported detrimental effects from placing cases on case management 
tracks, a number of written comments noted that judges must take care not to apply the system 
rigidly. Sometimes. they said. it is appropriate to vary the track requirements or reassign a case to a 
different track if case developments reveal such a need. These concerns echo those of the advisory 
group that DCM not be applied by rote and the concerns of some judges that the measures of court 
performance not constrain judges from doing what is right for a case. 

B. Description of the Court and Its Demonstration Program 

Section B describes the demonstration program adopted by the Western District of Michigan 
in September 1992. To provide context for the rest of the chapter, it begins with a brief profile of 
the court's judicial resources and caseload. It then describes in detail the steps taken by the court to 
design. implement. and apply its DCM system. 

1. Prorde of the Court 

Several features of the court are noteworthy for an understanding of its implementation of 
DCM and the impact of the program on the district: the stability of the bench and the civil caseload 
during the demonstration program; the court's decision in 1995 to request that a temporary fifth 
judgeship not be made permanent; the relatively low caseload per judgeship; and the very large 
portion of the caseload made up of prisoner petitions. 
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Location and Judicial Resources 

The Western District of Michigan is a medium-sized court, with a main office in Grand Rapids 
and divisional offices in Lansing. Kalamazoo. and Marquette. The three offices in the southern part 
of the district each have at least one resident district and magistrate judge; the distant office in the 
northern part is served by a magistrate judge and periodic visits by a district judge. 

In the year before the court became a demonstration district it was allocated a temporary fifth 
judgeship, having had four judgeships throughout the 1980s. The new judgeship, pIps another that 
had been vacated by a judge taking senior status, were filled during the time the court was designing 
its demonstration program. The court's four magistrate judges also have been with the court since 
before the demonstration program began. During the demonstration period, then, the court's bench 
has been stable, with a change in the chief judge and clerk but no judicial vacancies, retirements. or 
changes from active to senior status. 

In addition to the active district and magistrate judges, the court's two senior judges each carry 
25% of a regular caseload. The court is noteworthy for having asked in 1995 that the temporary 
fifth judgeship not be made permanent by Congress. 

Size and Nature of the Caseload 

During the decade leading up to the demonstration program, the court's caseload nearly doubled. 
from 1,053 cases in FY80 to 2,030 in FY90.16 About the time the program was implemented. 
however, the overall caseload and civil caseload dropped. with the civil caseload only recently 
returning to about the same level it was before the program began (see Table 12). Criminal felony 
filings on the whole have risen during the demonstration period. The court has not, however, seen 
caseload increases during the past five years that even approach the increases experienced during the 
1980s. Like the court' s judicial resources, then. its overall caseload has for the most part been stable 
throughout the court's experiment under the CJRA. 

Table 12 
Cases Filed in the Western District of Michigan. FY90.9S17 

Statistical Cases Filed Filings Per Judgeship 

Year Total Civil Felony Criminal Actual Weighted 

1990 1,909 1,753 156 477 374 

1991 1,889 1,704 185 378 327 

1992 1,791 1,621 170 358 305 

1993 1,884 1,664 220 377 351 

1994 1,894 1.684 210 379 355 

1995 1,967 1.746 221 I 393 379 

16 Source: Annual reports of the director of the Administrative Office, 1980 and 1990. 

17 Source: Administrative Office of the U.S. Courts, Federal Court Management Statistics, 1995. 
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While case filings tell us something about demands on a court. a better measure is the court's 
weighted filings per judgeship, which takes into account the relative demand of different types of 
civil and criminal cases. As Table 12 shows, the COurt's weighted filings are somewhat less than its 
actual filings. Parallel with the drop, then rise, in civil case filings, the weighted filings dropped, 
then rose during the demonstration period. Nonetheless. the court's weighted filings remain well 
below the national average of 448 cases per judgeship in FY95. 

The court's relatively low-weighted filings can be explained to some extent by the makeup of 
the civil caseload. Table 13, which identifies the principal case types filed in the district, shows that 
prisoner petitions-a low-weight case type-make up by far the single largest group of cases flled 
in the district. The court's 49% is substantially higher than the national average of 26% and is due 
in part to the large number of prisons in this district. The remainder of the court's caseload is made 
up of the same principal case types as most district courts, though proportionally its other case type 
filings are below the national averages due to the high number of prisoner cases. The court's 
caseload mix has remained quite stable since the late 1980s. 

Table 13 
PrincipaJ Types of Civil Cases Filed, Western District of Michigan, FY9SUI 

CaseTYJ)e Percent of Civil Filinl!s 

Prisoner Petitions 49.0 

Civil Rights 14.0 

Torts 8.0 

Contract 7.0 

Unlike some of the demonstration programs, the program adopted by the Western District of 
Michigan applies to all case types. Thus, our examination of DeM's effects includes the entire 
spectrum of civil cases. 

2. Designing the Demonstration Program: How and Why 

The statutory obligation of this court and its advisory group was to "experiment with systems 
of differentiated case management that provide specifically for the assignment of cases to 
appropriate processing tracks that operate under distinct and explicit rules, procedures, and time­
frames for·the completion of discovery and for trial" (Judicial Improvements Act of 1990, Title 1, 
Sec. 104). Below we describe their work, relying on the advisory group's report to the court and 
on interviews with advisory group members, court staff, and judges.19 

18 ld. 

19 For a description of our research and data collection process, see Appendix A. 
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Issues Considered and Recommendations Made by the Advisory Group 

The initial design of the court's differentiated case management program (DCM) was prepared 
by the advisory group and three consultants, who were assisted by a full-time, temporary staff of 
four persons. Using interviews, questionnaires, and examination of docket information, the 
consultants and staff developed a profile of the district's caseload and gathered other information 
for determining how many case management tracks should be created and what the track 
requirements should be. 

In the course of their analyses, the advisory group and consultants made several fmdings about 
the court's caseload and management practices. Since 1987, they found, the court had been 
tertninating cases faster than new cases were being filed, which had eliminated a substantial 
backlog.20 The group found as well that the court's median disposition time was below the national 
average, and that only 4% of the district's civil cases had been pending for more than three years, 
leading them to conclude that "litigation is not excessively delayed" in this district.:n The advisory 
group also found that the judges received effective support from the magistrate judges, court staff, 
and an advanced automation system. 22 

Among the methods used by the court in managing its caseload, the advisory group noted, was 
extensive use of alternative dispute resolution methods. About half of the personal injury and 
person3J. property cases were referred to one of the court's ADR programs, as were about one-third 
of contract and civil rights cases.23 While attorneys in the district were thus very familiar with 
ADR, the advisory group was concerned that its use had become perfunctory and that some 
changes might be necessary. 

Although the court's resources and its caseload appeared to be in good condition, the advisory 
group was concerned that litigants might be experiencing excessive litigation costs and delay that 
they as an advisory group did not perceive. In interviews with attorneys and litigants, however, they 
found few who believed costs or delays were too high, but they did fmd several areas in which case 
management might be improved: use of reasonable deadlines, such as sixty days, for rulings on 
motions; more discriminate use of ADR, with attorney participation in deciding whether one of the 
court's ADR methods should be used; greater use of the telephone to decide motions; and case-by­
case, rather than mandatory, participation of clients in Rule 16 conferences.24 

In addition, attorneys and litigants voiced substantial concern about two problems: the trailing 
trial calendar, which they said might span one to two months and led to unnecessary trial 
preparation, and the absence of limits on discovery, which led to excessive numbers of depositions, 
interrogatories, and requests for admission. Both pro~lems were seen as causing higher-than-

20 Report of the Advisory Group of the United States District Court, November 22, 1991, p. 13. 

21 [d, p. 35. 

21 Supra, note 20, pp. 18, 19,40, and 69 

23 Supra, note 20, p. 36. 

24 Supra, note 20, pp. 89-91. 
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necessary costs and prompted the advisory group to recommend changes. Regarding discovery in 
particular they stated, "[I]t is imperative that each judge embrace the case assigned to him at the 
earliest possible moment to provide both direction and management to litigants in all aspects of 
discovery ."2S 

At the same time, the advisory group noted that most of the judges bad historically taken an 
active role in case management, using Rule 16 conferences where appropriate and developing, in 
effect, a system of differentiated case management. In some senses, said one advisory group 
member, DCM was "already up and running when the statute was passed" and the group did not 
expect the new program to lead to great changes. In this context, their goal became to give shape to 
aJready existing practices by providing judges and attorneys guidelines--or tracks-for 
determining how much management each case should receive. 

To determine the appropriate number of case management tracks and their requirements, the 
advisory group, through its consultants, examined the behavior of different types of cases in the 
past. They found that cases tended to clump into various categories by disposition time, and they 
therefore recommended six case management tracks based on the length of time and amount of 
judicial 'involvement needed for resolving cases. To encourage consents to trial by magistrate 
judges, the advisory group recommended that access to the fastest track be permitted only on 
consent to magistrate judge jurisdiction. And, at the recommendation of its consultants, the 
advisory group created a seventh track to which 10% of cas~s would be randomly assigned to create 
a control group for research purposes. 

For each track, the advisory group recommended a time frame for resolution of the case. 
described the characteristics of cases appropriate for that track, recommended whether case 
management conferences, case management orders, and ADR should be used, and commented on 
likely discovery needs. The group did not, however. recommend specific limits on interrogatories 
and depositions because they felt these limits should be established after the court had had some 
experience with tracking. 

Throughout its discussions the advisory group was concerned that track assignments not be 
made automatically or on the basis of case type. In fact, except for the statutory requirement to 
adopt a tracking system and the consultants' recomm~ndation that tracking would provide a method 
for measuring success in case management. it is not clear the advisory group would have 
recommended tracks. The most important case management tool in their view was the initial Rule 
16 conference, and they emphasized the role of the judge in determining, with attorney participation, 
the appropriate management of each case. To forestall assignment of cases by "rote formula," the 
group made their views explicit in their report to the court. The single most important element in 
effective case management," they wrote, " ... is the prudent exercise of sound judicial discretion 

.. 26 

25 Supra, note 20, p. 120. 

26 Supra, note 20, p. 133. 
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In giving shape to existing practices through a system of differentiated case management, the 
advisory group hoped not so much to improve litigation timeliness, which they had not found to be 
a problem, but to increase uniformity among the judges in case management, increase predictability 
in case handling, involve attorneys and litigants in case management decisions, and maximize the 
use of judicial resources.27 And in their recommendations that judges limit the trailing calendar 
and constrain discovery, they hoped to improve the two areas in which they thought litigation costs 
might be too high. 

The Court's Role and Goals in Designing the DCM System 

During the advisory group's development of the DCM plan, a liaison judge and the clerk of 
court represented the court's views to the group. Upon receipt of the advisory group's 
reconunendations, the court accepted the basic plan of seven tracks and the requirements for each 
track but made one major change. Just before the plan was implemented, the court decided, in 
response to advice from an outside review panel, to adopt specific numerical limits on 
interrogatories and depositions.28 The court had not considered such limits in prior discussions 
and the suggestion prompted vigorous debate, but ultimately specific limits were added to each 
track. 

The court also did not accept the advisory group's recommendation that the trailing docket be 
abandoned. In the court's view, setting multiple cases for a trial term was a far more efficient use of 
court time than setting a single trial for specific dates. The court nonetheless promised to try to 
shorten the elapsed time of the docket, set fewer cases on it, and use fixed trial dates whenever 
possible.29 

Among the elements of the plan that were readily accepted by the judges was the move from 
mandatory ADR to a case-by-case determination of ADR's suitability. Like the advisory group, the 
judges were concerned that the court's ADR programs had become ineffective through 
indiscriminate use, including multiple referrals to ADR. Thus. with adoption of the DCM plan, the 
court's ADR programs became voluntary (except for a specific class of cases govemed by 
Michigan law). 

27 Supra, note 20, pp. 128-129. 

28 The Civil Justice Refonn Act instructed the Judicial Conference of the U.S. Courts to review the 
cost and delay reduction plans established by the district courts (28 U.S.C. § 474(b)). Oversight 
of CJRA implementation has been the responsibility of the Conference's Coun Administration 
and Case Management Committee, which reviewed the DCM plan in Michigan Western and 
reponed its assessment in a letter from the then-chair Judge Robert M. Parker. The letter, dated 
July 30, 1992, stated that the "committee ... believes limits on the number of discovery requests, 
interrogatories, and depositions should be considered in conjunction with limits on the length of 
time to complete discovery." Letter on file at the Federal Judicial Center. 

29 Differentiated Case Management Plan of the United States District Coun for the Western District of 
Michigan. December 18, 1991, p. 5. 
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Although the judges accepted the DCM plan and the idea of using case management tracks, 
they were not sure it would bring substantial change to the court. Like the advisory group, nearly 
all the judges reported that the court had already been actively managing cases. ''We've only 
renamed what we've been doing," said one judge. Several judges also noted that the court had no 
civil backlog and a small criminal caseload and thus was not unduly burdened. Consequently, they 
expected it would be hard to see a measurable change in the condition of the court's caseload after 
DCM implementation. Several judges expressed some concern that in fact the system might 
increase cost through more paperwork requirements and disputes over discovery limits. 

At the same time, the judges were not opposed to tracking and hoped it would achieve several 
goals, including, said about half, a reduction in litigation time and cost through early attention to 
cases and control of discovery. About half the judges also said they supported DCM because one 
of its purposes was to place case management firmly in the control of the judges rather than the 
lawyers. A third purpose, noted by three judges, was to serve the public better through 
standardization of the court's practices and thus greater predictability. Several judges also said the 
court hoped DCM would give attorneys more contact with the judges so problems could be worked 
out infonnally. Finally, several judges noted that one reason the court accepted a tracking system 
was the consultant's argument that by placing cases on tracks the court would be able to measure 
performance of the court's case management practices. 

3. Description of the DCM System 

The court adopted its Differentiated Case Management Plan on December 18, 1991, effective 
September 1, 1992, for cases filed on or after that date.30 This plan, which is described below, was 
issued as a general order on September 1, 1992, and has been amended through several subsequent 
general orders, which remain the court's local authority for DCM. 

The System of Case Management Tracks 

The DCM plan provides for six case management tracks, each with its own guidelines and 
time-frames for discovery and trial. The plan also established a seventh, non-management track, to 
which 10% of the court's filings were randomly assigned to create a control group for research 
purposes. The tracks are listed in Table 14 (next page), along with their requirements and several 
characteristic features of cases on each track. 

Although the DCM plan sets out specific requirements for each track, including a fixed number 
of interrogatories and depositions, these requirements.are guidelines only and may be modified by 
the judge at the Rule 16 scheduling conference or upon motion made later in the case. This is in 
keeping with the advisory group's strong recommendation against rote assignment to tracks. 

30 Pursuant to the Civil Justice Reform Act (28 U.S.C. § 474), the court's plan was reviewed and 
approved by the Judicial Conference and a comminee of judges in the Sixth Circuit. 
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Table 14 
Differentiated Case Management Tracks, Their Requirements, and 

Typical Characteristics of Cases Assigned to Each Track 
Western District of Michigan 

Track ! 
Requirements and Case Characteristics 

Voluntary 

Expedited 

Expedited 

Standard 

Complex 

9 months from filing to tennination 

Panies must waive right to Article IDjudge if case goes to trial; therefore 
assignment is voluntary with full consent of all panies 

Voluntary exchange of discovery encouraged 

Discovery completed within 90 days after Rule 16 scheduling conference 

2 fact witness depositions 

15 single-pan interrogatories per party 

Fewpanies 

Few disputed legal or factual issues 

Small monetary amounts 

Use of ADR unlikely 

9-12 months from filing to termination 

Discovery completed within 120 days from Rule 16 scheduling conference 

4 fact witness depositions 

20 single-pan interrogatories per party 

Fewpanies 

Few disputed legal or factual issues 

Selective use of ADR 

12-15 months from filing to termination 

Discovery completed within 180 days from Rule 16 scheduling conference 

8 fact witness depositions 

30 single-pan interrogatories per party 

Multiple panies 

Third party claims, multi-count complaints 

A number of disputed factual or legal issues 

ADR will almost always be used 

15-24 months from filing to termination 

Series of case management conferences likely 

Discovery completed within 270 days from Rule 16 scheduling conference 

15 fact witness depositions 

50 single-pan interrogatories per party 

Large number of panies 

Complicated issues 

ADR will almost always be used 
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Table 14, con'd 

Track Requirements and Case Characteristics 

Highly Complex 24 months from filing to tennination 

Pretrial schedule and discovery limits are at judge's discretion 

Series of case management conferences likely . 

Administrative31 Nonnally detennined on pleadings or by motion 

Terminated within 180 days after dispositive motions are fully briefed or case 

is otherwise ready for disposition 

15 interrogatories 

5 requests for documents 

No depositions without consent of the judge 

Social security cases, bankruptcy aopeals, habeas corpus, etc. 

Non-DCM32 100/0 of civil caseload not assigned to a track to serve as control group 

for research purposes 

Randomly assigned at filing 

Minimal court-initiated management 

Parties may request additional management, including assignment to a track 

Except for cases on the administrative and minimally managed tracks, which are assigned by the 
clerk's office, the track assignment is made only after the judge has considered the views of counsel 
and independently reviewed the case. When the DCM program began, counsel were required to file 
a Track Information Statement (TIS) with their complaint or fITSt responsive pleading to allow the 
judge to assess the case and counsel's recommended track assignment in preparation for the Rule 
16 scheduling conference. The TIS proved not to be useful, and the local rule requiring it was 
suspended in April 1994. To make the track assignment, the judges now use the attorneys' joint 
status report and discussions held at the fITSt Rule 16 conference. 

Attorneys' Joint Status Report 

At least three days before the fIrst Rule 16 conference, attorneys must file a joint status report 
prepared in accord with the Order Setting the Rule 16 Scheduling Conference, which is issued upon 
completion of responsive pleadings. The order directs counsel to address a number of matters in the 
joint status report, including their claims and defenses, the names of witnesses, a date for discovery 
completion, any limitations that may be placed on discovery, whether some form of ADR should be 
used, the prospects for settlement, and their recommended track assignment. The order instructs 
counsel that all dates they recommend must correspond to the deadlines established by the track they 

31 In November 1993, through an order amending the DCM plan, limits on discovery were added for 
this track. 

32 The court voted on September 27, 1996 to abolish the non-DCM track as of October 1, 1996. 
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propose. It also allows them to set forth special characteristics that may warrant extended discovery, 
acceleratedrdisposition by motion, or other factors relevant to the track assignment they propose. 

Because the court decided not to implement all the amendments of Fed. R. Civ. P. 26, attomeys 
are not required as part of their preparation for the Rule 16 conference to automatically disclose 
discovery information or hold a Rule 26(f) meeting before beginning discovery. After revision of 
Fed. Rule Civ. P. 26 in December 1993, the court authorized its judges to apply the rule 
amendments in individual cases at their discretion. 

Initial Rule 16 Scheduling Conference 

The court's DCM plan initially directed that the Rule 16 scheduling conference be held in all 
cases (except those on the administrative and minimally managed tracks) within thirty days after 
receipt of the last defendant's first responsive pleading. When the court found that this left too 
little time to schedule the conference and for counsel to prepare, the timing for the scheduling 
conference was changed in December 1993 to forty-five days after filing oflastdefendant's first 
responsive pleading. Because the court follows the time frames permitted in Fed R. Civ. P. 4 and 
12 for service and answer, the case management conference may occur anywhere from forty-five to 
225 days after filing. 

The DCM plan states that the conference will be held pursuant to Fed. R. Civ. P. 16 but does 
not spell out the specific topics for discussion. The order scheduling the conference states that the 
purpose of the conference is to review the joint status report and explore expediting the case by 
establishing early and ongoing case management; discouraging wasteful pretrial activity; facilitating 
settlement; establishing an early, fum trial date; and improving the quality of trial through thorough 
preparation. After the Rule 16 conference, a case management order is issued. The order states the 
track assignment; sets a number of dates, including dates for trial, completion of discovery, filing of 
motions, and the fmal pretrial conference; identifies whether ADR will be used; and sets out matters 
to be addressed in the fmal pretrial order. . 

Below is a time line setting out the sChedule for pretrial events in the Western District. 

Table IS 
Time Line for Pretrial Events 
Western District of Michigan 

Event TiminlZ 

Court issues order setting Rule 16 Upon filing of last defendant's first responsive 
scheduling conference pleading (0-] 80 days after filing) 

Counsel file joint statement 3 days before Rule 16 scheduling conference held 

Court holds Rule ] 6 scheduling 45 days after filing oflsst defendant's fust responsive 
conference pleading (45-225 days after filing) 
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Methods for Monitoring Schedules 

To enable the court to assme timely disposition in all cases, the court adopted a new local rule 
as part of its OeM approach that permits the judge to issue an order to show cause why a case . 
should not be dismissed for lack of prosecution or for failure to comply with local or federal rules 
(Local Rule 33). To make the rule effective, the OeM plan calls for a computerized reporting 
system to monitor all case management deadlines. 

The plan also directs the court to develop standardized court orders, notices, and other fonns to 
promote uniformity throughout the district and to increase efficiency and accuracy in docketing. 

Alternative Dispute Resolution 

Each of the DCM tracks predicts the likelihood that ADR will be used for cases on that track. 
For cases on the standard track, for example, ADR use is highly likely while it is very unlikely for 
cases on the voluntary expedited track. The OeM plan expects counsel to address the suitability of 
ADR in their joint status report and each judge to explore the use of ADR at the Rule 16 scheduling 
conference. 

The court's local rules provide several ADR options and state that U[t]he judges of this 
District favor initiation of alternative formulas for resolving disputes, saving costs and time, and 
permitting the parties to utilize creativity in fashioning noncoercive settlements" (L.R 41). The 
court has two long-standing ADR programs, the nonbinding, mandatory arbitration program 
established in the 1980s as a federal court pilot project and the case valuation program patterned 
after a state program. 33 Since adoption of OeM, arbitration is no longer mandatory but is offered 
as one of the court's ADR options. 34 The court's third and newest program is a facilitative 
mediation program, implemented in January 1996 and adopted because the court wanted to provide 
a true facilitative mediation option.3S 

Local rules spell out the procedures for the use of arbitration (L.R. 43) and case valuation (L.R. 
42), including how cases are selected and referred, whether written materials must be submitted, who 
must attend ADR sessions, what fees must be paid, and what degree of confidentiality is required. The 
voluntary facilitative mediation program has not yet been incorporated into the local rules; its 

33 The case valuation program, also called Michigan Mediation, provides parties a hearing before 
three neutrals who place a value on the case. It is mandatory for certain diversity cases in which 
the rule of decision is provided by Michigan law. 

34 The court initially established its arbitration program as one of the ten mandatory arbitration pilot 
programs authorized by 28 U.S.C. §§ 651-658. Under DCM, with its voluntary use of arbitration, 
the court no longer maintains the program authorized by the statute. The mandatory program was 
included in the Federal Judicial Center's study of the ten mandatory arbitration programs. See B. 
Meierhoefer, Court-Annexed Arbitration in Ten District Court. Federal Judicial Center, 1990. 

35 In contrast to the court's "Michigan mediation" program, where a panel of three neutrals give 
parties an evaluation of the case's value and likely outcome if adjudicated, the "facilitative" 
mediation program provides a single neutral who assists parties with negotiations. 
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procedures are set forth in an order entered in the specific case, with the program description attached 
to the order. An arbitration/mediation deputy clerk manages the ADR prOgrams.36 

4. Implementing and Maintaining the DCM System 

Once the court and advisory group had designed the OCM system, it became the task of the 
court to put it into place. Both court staff and judges were deeply involved in this process. 37 

The Role of Court Staff and Judges 

As the advisory group and court developed the DCM plan, the court took a num~r of steps to 
make sure the new system would be fully and smoothly implemented. The court fIrSt created a 
DCM task force made up of each judge's case manager and courtroom deputy, representatives 
from the clerk's office, the automation systems administrator, and the DCM coordinator, a new 
position created by the court for the pw:pose of establishing and monitoring the DCM system.38 

To ~sist the task force, the court retained two consultants who had extensive experience in 
developing OCM systems in state courts. 

The task force examined the implications of DCM for the court's internal procedures and for 
its communications with attorneys. The outcome of these efforts,. in conjunction with the judges' 
policy decisions about track requirements, resulted in adoption of standardized forms and orders by 
all chambers. For both judges and staff, this outcome was unexpected and has been one of the 
primary benefits of the DCM system. It was achieved in large part by the judges' willingness to 
examine their practices and be flexible, but it was aided as well by participation of the judges' case 
managers in the DCM task force. Through the task force meetings, the case managers developed a 
consensus on the most effective methods and forms for carrying out their work and were able to 
receive the judges' approval of them. Another factor in prompting standardization was the court's 
commitment to monitoring the effects of the DCM system, which required that each chambers agree 
to submit standardized information. 

From the beginning of the implementation process, the court paid particular attention to the 
need court staff and judges would have for adequate information about and participation in the 
development of DCM. To introduce the basic DCM system design and to make sure all personnel 
could discuss and influence its effect on their work, the court held a two-and-a-half day workshop 
for all judges and court staff several months before OeM's effective date. A second meeting was 
held during the first week of DCM operation to make sure everyone was familiar with the fmal 

36 Local Rule 44 provides for several additional fonns of ADR-summary jury and bench trials, 
mini-hearings, and early neutral evaluation-which are infrequently used. 

37 This section is based on interviews and the court's 1994-1995 CJRA annual assessment, United 
States District Court for the Western District of Michigan, Annual Assessment, September 1, 1994-
August 31, 1995, pp. 2-5. 

38 When the work of the temporary staff hired for the advisory group's study of the district was 
completed, a member of that staff became the DCM coordinator. 
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design and procedures. At the end of the fIrst year of operation, a third meeting was held to 
discuss system performance and assess the need for modifIcations. Each meeting was attended by 
all court personnel, including the judges, and the members of the COurt'S advisory group. This 
process of full-court meetings and participation in the procedural design is seen in retrospect as 
critical to the smooth transition to DCM when it took effect on September 1, 1992. 

Once the DCM system was in place, the court established a DCM Implementation Committee 
to monitor the system's performance. The committee, which is made up of one district and one 
magistrate judge, the clerk of court, the advisory group chair, the DCM coordinator, and the 
systems administrator, meets regularly to review statistical information about the DCM system's 
performance. They examine, for example, such matters as the percentage of initial Rule 16 
conferences held within forty-fIve days of responsive pleadings and the percentage of cases. 
terminated within each track's guidelines. They investigate the cause of any anomalies they see 
and suggest changes as needed. The committee also proposes changes in the standardized orders 
to keep them unifonn. And the committee monitors attorney reaction to the DCM system through 
a questionnaire sent at case closing and reports all of its fIndings, both those from the 
questionnaire and those based on the court's routinely kept statistics, in the court's C1RA annual 
assessment. 

The implementation of DCM did not change in fundamental ways the role of clerk's office or 
chambers staff, but it has added several new elements to their routines. The docketing clerks, for 
example, now screen cases for assignment to the administrative track and also make some additional 
docket entries. The case managers' role also remains unchanged for the most part, but their 
centrality to monitoring the flow of cases has given the position greater status. In fact, had it not 
been for the already-existing position of case manager, several judges and court managers said, the 
court probably would have had to redefIne staff roles to create such a position. 

From the outset, the court's automation staff has played a particularly central role in implemen­
tation and maintenance of the DCM system. To permit monitoring of the system anQ to provide 
judges the information they would need to enforce case deadlines the staff developed a sophisticated 
computer tracking system. This system not only provides monthly status reports on each judge's 
pending cases, but through an automated tickler system generates daily reminders to the case 
managers about case-related events and deadlines that must be satisfIed each day. Among the 
messages delivered by the tickler each moming might be the following: "It is 90 days after the 
complaint was flIed in 96-cv-OOOO. Defendant has not yet been served. Please do Notice of 
Impending Dismissal to plaintiff." This system has made it much easier for staff to ensure that all 
events in each case are timely. 

Although nearly everyone who participated in DCM's implementation attested to the hard 
work involved, there was little question they viewed it as worthwhile. One of the most useful parts 
of designing the system was the process itself, which prompted the judges to discuss their practices 
with each other and draw on the best of each. On the whole, the court seemed surprised at how 
smoothly implementation had gone, a success they attributed to the small size of the court, which 
permitted involvement by everyone; the already-existing position of case manager, the critical 
assistance of the automation staff; the DCM's coordinator's role in guiding the development of 
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fonns and new routines; the two DeM consultants, who helped the court understand what a DCM 
system is and requires; and, not least, the willingness of the judges to try other procedures. 

Forms Used by the DCM System 

Development of standard forms and orders was a central part of the implementation process. 
Nearly two dozen fonns, including the automated tickler system notices, were either developed or 
standardized as a direct result of OeM. (Altogether, more than sixty fonns and orders, including 
several criminal orders, were standardized during the implementation process.) 

The management of cases rested until recently on three principal fonns. (See Appendix B for 
copies of the fonns.) Two were used early in the case to inform attorneys of their obligations 
regarding the initial Rule 16 conference with the court. One, the Notice of Assignment to Non­
DCM Track, notified attorneys in that 10% of the caseload that judicial involvement in the case 
would be minimal and that responsibility for bringing issues to the assigned judge's attention would 
lie with the attorneys. With the recent elimination of the non-DCM track, this fonn is no longer in 
use. The second form, the Order Setting Rule 16 Scheduling Conference, notifies attorneys in the 
remaining cases that the case is subject to DeM, gives them the date of the conference, and instructs 
them in the items to be addressed in their joint status report to the court. The court also uses a thir4 
form, the standard case management order issued to patties after the initial Rule 16 conference, 
which 'sets out the track assignment; dates for trial, discovery cut-off, and filing of motions; the ADR 
referral, if any; and instructions for preparing the final pretrial order. 

Education of and Input by the Bar 

Throughout the design and implementation process, the court and its advisory group used a 
variety of mechanisms for keeping attorneys informed about the changes underway and to hear 
their ideas. Press releases and a brochure about the DCM system were distributed and talks were 
given at local bar and legal secretaries' meetings. The federal bar association and court held a 
seminar to introduce DCM to the bar, and the court developed an informational packet to give to 
attorneys upon admission to practice in the court. 

To provide the bar another opportunity for input regarding DCM, the court has used a short 
questionnaire to ask attorneys how satisfied they are with the use of DCM in their cases. Until 
recently, the questionnaire was sent to all attorneys upon termination of their case, and about 80% 
returned it, providing the court an abundance of information about attorney reactions to DCM.39 
Because the questionnaire, after four years in use, became burdensome to the court and attorneys, it 
is now sent to a stratified random sample of terminated cases. 

Problems in Implementation 

If there was any area in which implementation did not proceed smoothly it was in the matter of 
discovery limits. When the court decided, just a few weeks before DCM's effective date, to add 

39 For a discussion of the findings from this questionnaire, see the court's 1994-1995 CJRA annual 
assessment, supra note 37. 
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numerical limits on depositions and interrogatories, the bar was caught by surprise. The advisory 
group, one member noted, was not consulted, which "caused hard feelings." Another advisory group 
member said there was an outcry from the bar about imposition of rigid rules rather than a case-by­
case approach to discovery. In the end, the adoption of limits turned out to be more of a public 
relations problem than a real problem, but the last minute change gave the program a rocky start. 

The judges agreed that the late inclusion of discovery limits was, in the words of one judge, "a 
public relations disaster." If the court had had more time to explain it to the bar, he felt, the 
problem might have been avoided. Because the court has traditionally respected the bar's 
professionalism and sought their advice, another judge said, the abrupt decision, with its 
implications of bar irresponsibility regarding discovery, was felt as a particular sting. Over time, 
both the court and advisory group members said, the problem eased as the judges made it clear that 
they intended to use the discovery limits as guidelines, not as rigid rules. . 

The Budget for DCM 

Because the court relied heavily on consultants and additional temporary staff during the 
design and implementation of DCM, its costs during the first two years were substantial, as Table 
16 shows. During these fIrst two years the court also had substantial costs for upgrading its 
computer system, for providing office space for the temporary staff, for education of the bar, for 
travel of the advisory group and staff, and for printing and postage related to the court's educational 
efforts. Funds for these expenditures were acquired under the CJRA; as a demonstration district, 
the court could receive additional funding. 

FY 

1991 

1992 

1993 

1994 

1995 

1996+ 

I Total \ 

Table 16 
CJRA Expenses, Fiscal Years 1991 to 1996 

Western District of Michigan 

Consultants I Travel , Supplies# Space Automatio 

n 

$30,291 $3,597 $10,831 $5,715 $24,000* 

$99,794 $19,101 $26,754 $22,860 $11,000* 

$31,233 $6,661 $10,693 $5,715 $661 

$17,202 $4,844 $1,948 $0 $292 

$12,819 $3,363 $2,432 $0 $600 

$1,257 $0 $1,663 $0 $0 
I ! 

I 
$192,596 I $37,566 $54,321 $34,290 $36,553* 

+ As of 9/1/96 
# Includes supplies. furniture, printing. postage, and telephone. 
* Approximate 
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Training 

$0 

$21,018 

$160 

$745 

$0 

$0 

$21,923 

Staff ADR Total 

$17,741 $0 $92,175* 

$131,490 $0 $332,017* 

$89,762 $0 $144,885 

$83,118 $0 $108,149 

$92,884 $3,219 $115,317 

$84,290 $0 $87,210 i 

$499,285 $3,219 $879,753* 
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Compared to the costs for designing and implementing DCM, the court's costs for 
maintaining the system are much smaller. The largest, and almost only, costs in the current calendar 
year are the salaries of the DCM coordinator and DCM secretary. Small expenses have been 
incurred for supplies and postage, principally for sending out the attorney questionnaires and for 
consultation with the DCM experts who helped the court design the system. In 1995 the court 
experienced its only ADR-related expenditure when it hired two consultants to train neutrals 
. appointed to serve in the new facilitative mediation program. 

In providing these budget figures, the court noted that its early expenditures were incurred 
largely because the court had to develop its demonstration program under tight time constraints and 
turned to experts to assHt with that task. For a court not under such constraints, the court noted, 
developmental costs could be much less. Further, the court noted, the expertise developed by the 
court could well substitute for the assistance of consultants. In fact, the Michigan Western staff has 
already assisted several courts.40 

5. The Court's Application of the DCM Rules 

Court Application of and Attorney Adherence to the Rules 

In interviews in the spring of 1996, almost four years after DCM implementation, all of the 
district and magistrate judges said DCM was still fully operational in their chambers (as they had 
reported in 1993). For one or two of the judges, the move to DCM meant considerable change in 
their practice because of the requirement to hold a Rule 16 conference in all eligible cases. Yet all 
do hold that conference, as well as assign cases to tracks and issue case management orders in 
every eligible case. 

The judges said the attorneys, too, for the most part comply with the DCM requirements. 
Most, for example, submit the joint status report prior to the Rule 16 conference. While the judges 
said attorneys with federal court experience generally provide a better report than those with no 
experience. the judges on the whole fmd the attorneys' compliance satisfactory and the reports 
useful. The judges also find that attorneys are now usually prepared to discuss the case at the Rule 
16 conference. At the outset, said one judge, it was hard to convince the bar that they had to be 
prepared for this conference, but that is rarely a problem today. He said it took two to three years 
for the bar to learn the expectations of the court regarding the jOint report and Rule 16 conference. 
Attorneys appear to have adjusted very quickly, on the other hand, to the track assignments. 
Seldom, the judges reported, do attorneys argue with each other over the track assignment or ask 
later for a track reassignment.41 

40 Letter from S. Rigan to D. Stienstra, September 18, 1996. on file at the Federal Judicial Center. 

41 The court's internal monitoring shows that the track assignment was changed in fewer than 1 % of 
the cases assigned to a track. See supra note 37, p. 36. We have not independently verified the 
court's data. 
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As described earlier, the court prompted an outcry when it adopted numerical limits on 
depositions and interrogatories at the time the DCM plan was implemented. That problem has 
subsided because the judges use the discovery limits specified by each track as guidelines rather 
than rules. However, most said, while they may adjust the discovery amount upward, they usually 
retain the track designation and time limits of the lower level track. 42 More recently, some of the 
judges have been using the Rule 16 conference to have attorneys identify documents that can be 
exchanged and then setting a deadline for doing so. ·'We are moving," said one judge, "toward 
voluntary disclosure." 

Although the court created a track for cases involving administrative reviews and prisoner 
petitions, several judges pointed out that these cases are not handled differently now than before 
DCM. Most are decided on summary judgment motions or dismissed as frivolous, as in the past, 
and are handled quickly. The only change under the DCM plan has been to set an outer time limit 
of 240 days after filing of a summary judgment motion for the magistrate judges' rulings on it. 

Several judges also pointed out that the non-DCM track was not a pure control group, and as 
noted above, the court has recently e1imjnated this track. Since the inception of the DCM system, 
the court had been uneasy about giving these cases no attention and in November 1993 adopted a 
standardized case management order to provide for more uniformity in their treatment. The order, 
which was issued approximately forty-five days after the last responsive pleading is filed, gave a 
deadline for filing motions, a date and instructions for the final pretrial conference, and a trial date 
one year from the filing of the complaint One judge noted, as well, that because of the CJRA 
requirements to report motions pending for more than six months, judges did not leave these cases 
unattended. 

On the whole, however, the court appears to have fully implemented the DCM system and to 
have followed its guidelines for the past four years. 

Distribution of Cases Across DCM Tracks 

In applying the DCM guidelines, the judges make decisions each day about the appropriate 
track for new cases, with implications for the amount of discovery and length of time each case will 
be permitted. When making this decision, the judges said, they rely on their experience, the 
attorneys' advice, and several case characteristics, such as the number of parties and witnesses, 
whether parties and witnesses reside outside the state or country, and the number and difficulty of 
the issues. The significance of these characteristics is primarily their implications for discovery, 
because for most judges the time needed for discovery, in addition to the time needed for dispositive 
motions, is a key determinant of the track assignment. Table 17 (next page) shows the resultant 
distribution of cases across DCM tracks for the years since DCM was implemented 

42 In 83% of the cases, according to the coun's internal monitoring, the numbers of depositions and 
interrogatories set at the Rule 16 conference are within the guidelines of the track assigned to the 
case. See supra note 37. p. 36. We have not independently verified the court's data. 
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Table 17 
Track Assignments of Civil Cases Filed 9/111)2-7131/96 

Western District of Michigan43 

Track No. of Cases 
, 

As % of all As % of all cases assigned 
Assigned I cases assigned to non-administrative tracks44 

Total Cases Assigned 5065 

Voluntary Expedited 36 1.0 3.0 

Expedited 382 8.0 27.0 

Standard 803 16.0 56.0 

Complex 175 4.0 12.0 

Highly Complex 28 1.0 2.0 

Administrative 3361 66.0 

Non-DCM 280 6.0 

Total Cases Unassigned 1625 

Total Cases Filed 6690 

I 

Table 17 shows that the majority of non-administrative cases are assigned to the standard track, 
with a much smaller number assigned to the expedited or complex tracks, and the rare cases 
assigned to the court's fastest and longest tracks, the voluntary expedited and highly complex 
tracks. As would be expected from the high prisoner caseload, over half of the cases assigned to 
tracks are assigned to the administrative track. 

Table 17 also reveals that about a fIfth of the caseload is not assigned to a track at all. This 
occurs because many cases tenninate before the initial Rule 16 conference, where the track 
assignment is made. At any given time, some pending cases will also be unassigned because they 
have not yet had that conference. As the table shows, however, most of the court's civil cases are 
assigned to a case management track. 

43 Data derived by the Federal Judicial Center from the court's electronic docketing system. 

44 Non-DCM cases not included. 
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c. The Impact of the Court's Demonstration Program 

We tum now from description of the court's DeM system and begin to consider how it has 
affected the court's caseload and those who work within the system, looking fIrst at the judge's 
experiences, then at the attorneys' assessments, then at the performance of cases on the OeM 
tracks, and fmally at the condition of the caseload since DCM was adopted. 

Within the context of the statutory requirement and the district's needs, the advisory group and 
court sought to achieve the following goals: 

To reduce litigation time and costs 
To control discovery 
To increase uniformity in judicial case management 
To provide guidelines for how much management each case needs 
To maximize judicial resources 
To involve attorneys in case management decisions 
To provide for more discriminate use of ADR 
To decide motions more quickly 
To make greater use of the telephone for conferences and motions 
To prompt more consents to magistrate judge jurisdiction 

Our principal fIndings, which are discussed in substantial detail in the remainder of this report, 
are listed below: 

• The judges are enthusiastic about the DCM program and believe that it has delivered a 
number of benefits, foremost among them greater uniformity in case management across 
the judges, including holding the initial Rule 16 conference in all eligible cases. For the 
judges, DeM has met most of the goals the court established for the program. 

• Features of the program considered critical by the judges are the early case management 
conference, assignment of cases to a case management track, and use of the computer to 
monitor individual cases and the court's caseload. 

• Only a little more than half of the attorneys reported that the DCM system as a whole 
expedited their case, but a greater percentage reported that specific, individual DCM and 
other case management components were effective in reducing litigation time. There 
appears to be a cluster of case management practices effective for this pwpose, with the 
most effective being use of the telephone for court conferences, the early case 
management conference, the scheduling order, and more contact with the judges. The 
problems most likely to cause delay, reported by a minority of attorneys, are judges' 
handling of motions and paperwork requirements, while the scheduling of trials appears 
not to be a problem. 
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• Attorneys were less likely to think the DCM system reduced litigation costs, although 
nearly half found the case management conference effective for this purpose. Most 
attorneys found most DeM components neutral in their effect on cost, but a substantial 
minority identified several components as increasing cost: the joint case management 
report, requiring a party with settlement authority to attend settlement conferences, the 
judges' handling of motions, and the court's paperwork requirements. 

• Attorneys most likely to say DCM expedited their case and reduced costs were those 
with more standard cases-i.e, of low to medium factual complexity, low to medium 
fonnal discovery and monetary stakes, higher agreement among the attorneys about the 
issues in the case, and low to medium likelihood of trial. Attorneys whose cases had been 
referred to ADR were also more likely to say DCM expedited their case. 

• Most cases that survive to the case management conference are assigned to a track, and at 
least half and perhaps as many as three-quarters of the cases terminate within the time 
guideline for their assigned track. 

• Consents to jurisdiction of a magistrate judge jumped sharply after implementation of the 
DCM program. 

• An analysis of caseload trends and disposition times reveals that during the 
demonstration period the condition of the court's overall caseload improved, including 
reduction in the number of older cases, earlier disposition of cases generally, and lowered 
median disposition time. To what extent these improvements are due to the DCM 
system cannot be determined, as there are several other possible explanations, including 
the court's additional temporary judgeship, the CJRA reporting requirements, and the 
court's tickler system. 

• The DCM program appears tO'have fulfilled many of the goals set for it by the court and 
advisory group. For a minority of cases, however, judges' handling of motions 
continues to be a problem. . 

The remainder of section C discusses these and related fmdings and brings into the picture 
subtleties thal cannot be captured in the brief summary above. 

1. The Judges' Evaluation of DCM's Effects 

The Benefits of DCM 

The five active district judges and four magistrate judges in this district think the court's DCM 
program has been very successful and has achieved the goals for which it was established. Although 
one judge said he did not think the court's practices had changed greatly from the past, most said 
both the amount of change and its effects have been substantial. This finding is particularly 
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interesting in light of several judges' expectations in 1993 that the program would not affect the 
court's practices substantially. 

Time and Cost 

The judges do not see DCM's effects primarily in a reduction of litigation time or costs. Only 
two judges mentioned cost savings from DCM, with one saying the DCM system must be saving 
litigation costs, but the other saying he had "heard anecdotes both ways." Several judges 
mentioned a reduction in litigation time as one of the outcomes, but two pointed out that such 
savings would probably by difficult to see in the court's statistics because, as one said, "A certain 
amount of time is needed [to litigate a case] and can't be improved upon without drastic action. We 
didn't need drastic action because we were current, so we're nibbling at the edges." This judge 
also pointed out that because of the time permitted for service and responsive pleadings, as well as 
the time needed for filing, answering, hearing, and ruling on dispositive motions, the judge controls 
only about six months out of a fifteen month case. 

Unifonnity 

More frequently mentioned than any other change under DCM was the standardization of 
practice that has resulted from adopting DCM. Standardization has had the immediate practical 
benefit of making practice in the court more predictable and thus the attorneys more satisfied, but it 
has also had the less tangible but significant benefit of "giving the process more integrity," said 
one judge. "We are more of a court now," he added. Another judge said, "The judges now 
understand that the docket is the court's responsibility. It's the business of all of us to move cases 
along. There's far more communication, and we all know why we do what we do." 

One way in which greater uniformity emerges is through the court's periodic need to make 
decisions about the system's guidelines and performance. As one judge said, 'The system requires 
judges to consider issues as a group and reach consensus." Because of this, he added, "It's easier 
to work together today than five years ago." For the judges who spoke of the greater uniformity 
and collegiality brought by DCM, there was a degree of surprise that it had happened at all, but 
appreciation that it had. 

Attention to Cases 

Among the other DCM benefits mentioned, several judges said they now have more information 
about each case, which permits them to develop more appropriate case schedules. Cases also receive 
earlier attention from the court, said one judge, while several noted that cases receive more in-depth 
attention. "We give cases much more attention now, we don't just set dates," said one judge. 'The 
attorneys really appreciate that." 

Discovery Disputes 

Several judges thought as well that DCM had reduced the number of discovery disputes and 
motions filed, but about as many thought it had not had this effect. One judge said his practice of 
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resolving discovery disputes on the telephone has had more effect on the number of disputes and 
motions than DCM has had. Two judges commented on the timeliness of motions, both saying they 
decide them more quickly under OCM. As one noted, "The computer doesn't let motions slide by 
anymore." The other also pointed to the computerized reports, saying they enable him to keep track 
of motions and plan his law clerk's time more effectively. The court's own internal monitoring 
shows that 68% of motions are decided within sixty days of filing of the last brief, a number 
approaching the court's goal of 75% decided within that time frame.4S 

Setting Trial Dates 

The judges were uncertain whether DCM has had an effect on setting trial dates. As in the past, 
most judges set trial dates at the initial Rule 16 conference and continue to use the trailing calendar 
(Le., schedule a number of cases for trial during a specified time period of one to two months and 
then try the cases as they come up in tum). One or two judges said they thought DCM had permitted 
them to set earlier and firmer trial dates but another judge noted that with a level caseload and a full 
complement of judges, the trailing calendars are shorter today than in the past DCM does, 
nonetheless, one judge noted, provide a target date for setting the trial. 

Consents to Magistrate Judges 

The judges agree that since adoption of DCM the number of consents had gone up, but one judge 
suggested this might be due to growing confidence in the magistrate judges. The pattern of increased 
consents suggests, however, that DCM bears some responsibility. In 1990 and 1991,just before DCM 
implementation, about twenty cases consented to magistrate judge jurisdiction. In 1992, after DCM 
implementation, forty-three cases consented, and the number has remained in the forties since.46 

Judicial Time 

The judges had divergent views as well on whether DCM has saved them time, with about 
half saying DCM had not had an impact on the amount of time they spend on cases. "It's just 
allocated my time differently," said one judge, adding, "It requires the judge to spend more time at 
the front end and in the middle." The judges who believed DCM decreases their time--the 
remaining half of the judges-agreed that DCM has shifted their effort to the front end of the 
cases, but they felt this reduced the time spent later in the case. "It reduces the number of issues 
that come to me later," said one judge, "because so much is dealt with at the Rule 16 conference." 

ADR 

Several judges mentioned the change in the use of ADR since the court adopted the DCM 
system. While they noted that dissatisfaction with the court's ADR programs had predated DCM 

4S Supra note 37, Table XV, p. 37. 

46 Information provided by the court. 
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and changes had already been underway. they credited DCM with making ADR use more rational 
and timely. Because it is now discussed at the initial case management conference. explained one 
judge, ADR is now considered within the overall needs and schedule of the case rather than being 
imposed automatically as in the past. As a result, the number of referrals to arbitration, which had 
been mandatory in the past, bas diminished to almost none (from 86 in 1990 to 3 in 1995), while 
the number of referrals to other forms of ADR has gone Up.47 

Bar Reaction 

Having weathered the outcry from the bar over discovery limits, the court is alert to the views 
of the bar, but generally, the judges said, attorneys appear to have accepted the DCM system. 
··They're always prepared to do business when they come in," said one judge. Two other judges 
noted the attorneys' appreciation for predictability in practice across the court, while another two 
mentioned the attorneys' approval of a more meaningful Rule 16 conference. 

Altogether, the judges identified a number of benefits from the DCM system. While many 
benefits were named by only two or three judges, nearly all mentioned the greater degree of 
unifonnity that has been achieved through DCM. Their comments suggest as well that DCM 
provides both judges and attorneys useful guidelines for managing each case according to its needs. 
The judges also feel that the system helps them give closer attention to each case, involve attorneys 
in case management decisions, use ADR more effectively, allocate their time more effectively, and 
decide motions more promptly. 

Critical Features of DCM in Achieving its Benefits 

There was wide agreement among the judges that four DCM elements are central to the 
benefits they have experienced under DCM. 

The Early Rule 16 Conference 

A majority of the judges cited the initia) Rule 16 conference as the crucial element of the 
DCM system. It is in this conference, said one judge, that we "seize hold of the case and let 
attorneys know we're on top of it." Another judge pointed out the importance of the Rule 16 
conference for providing the judge with U more information to schedule the case intelligently and 
to detennine the right number of depositions and interrogatories." Several judges also pointed to 
the value of the Rule 16 conference for getting an early understanding of the issues in the case. 
"Every case has an issue that will decide it," said one judge, "and we use the conference to see 
what's at the bottom of it." Another judge said he uses the conference to "eliminate non-issues" 
and "force recognition of real issues" so the judge and attorneys can identify the steps needed to 
resolve only those issues. 

47 Infonnation provided by the court. The overall percentage of cases referred to ADR was the same 
in 1996-30%-as the percentage referred in 1990 before the demonstration program began, but 
the percentage has fluctuated widely during the demonstration period. 
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The conference is also valuable, said one judge, for educating the attorneys. He requires them 
to discuss in detail the scheduling and merits of the case to make sure each understands what the 
other is claiming. "[It's] astounding," he said, "the number of cases where the attorneys, even 
after submitting the joint status report, say '1 didn't know that,'" This meeting also provides the 
attorneys, he noted, an opportunity to get a sense of the judge's reaction to the case. When the 
clients are present, said another judge, the Rule 16 conference also helps them understand there's 
"a 99% chance the case won't go to trial," so they tum their attention to steps that can settle the 
case. 

The judges who think the number of motions has gone down attribute this benefit, too, to the 
Rule 16 conference. Because of the depth of discussion at the Rule 16 conference, said one, 
discovery practice is now more informal and less adversarial. Fewer motions are nee4ed, he said, 
because the Rule 16 conference provides attorneys a way to speak. with each other without losing 
face. 

Although the judges did not identify the attorneys' joint status report as a critical element of 
DeM, several noted its usefulness in preparing for the Rule 16 conference. When the attorneys in 
the case are g~ said one judge, they work out the dates through the joint status report, which 
"really lessens the work of the Rule 16 conference." Several judges spoke of the "snapshot" or 
"bird's eye view" of the case provided by the status report, which permits the judge, said one, to 
"hone in on the issues immediately." 

Several judges noted that because of DCM all the judges have become active case managers. 
In the past, they said, some judges did not hold Rule 16 conferences or held them only for some 
cases and much later in the case. The initial agreement by these judges to hold early Rule 16 
conferences in all cases was initially prompted, one judge explained, by the judges' agreement to 
comply fully with the instruction to be a demonstration district. But now, he said, "they're 
absolutely committed to doing this. We wouldn't go back to a non-DCM world." 

Automation: Ticklers and Caseload Reports 

The court's automated case docketing and reporting system was mentioned by over half the 
judges as another key element in achieving the court's goals. This system's effects are felt in two 
ways. First, it provides the judges information about the status of cases, which permits them to 
monitor whether deadlines are met, which motions are ready for decision, and what upcoming 
events need their attention. Second, it generates reports that show, for each judge, the number of 
cases meeting each of the court's deadlines--for example, the number of cases in which the case 
management conference was and was not held on time and the number of motions not decided 
within the CJRA's six-month limit-which creates considerable peer pressure. 

The degree of change brought by the automated docketing and reporting system and its conse­
quences for the court are captured by the comment below, which reflects the views of several judges: 

Compared to the old days, we're a slick, smoothly running, automated system. We 
used to be a pen and ink. operation, but now the computer is integrated into everything. 
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We get lots of infonnation, almost too much, but the reports help us manage ourselves 
and see how we measure up to the courtwide standard. It also notifies the case 
manager when things are due in each case. It keeps everything on track and has 
permitted us to become as efficient as we are. 

The System of Case Management Tracks 

Several judges also identified DCM's system of case management tracks as a critical element 
in realizing the program's goals. The tracks, said one judge, "provide workable time frames" for 
scheduling cases. Another noted that the tracking system benefits both judges and attorneys 
because the judges "can fit cases into the time frames suggested by the track and attorneys learn 
the time frames the court works within. They come in ready to discuss the case and to be 
realistic. " 

While most of the judges acknowledged that a tracking system is in essence individualized 
case management and that tracks per se are not absolutely necessary, they pointed to a number of 
additional benefits from using tracks. For one judge, the tracks "make credible" the court's 
longstanding practice of setting limits on discovery. For another, the track guidelines provide 
"benchmarks" that help judges limit the amount of discovery granted. Attorneys, too, can use the 
guidelines to limit discovery, said another judge, because it permits them to set aside the adversary's 
reflexive request for as much discovery as possible. 

And several judges recognized the role tracks play in administration of the court and chambers. 
They provide, s,aid several judges, the standards for measuring performance. They are, said one 
judge, "a great management tool." 

The Willingness of the Judges to Change 

Though not technically an element of DCM, the judges' acceptance of the DCM system was 
noted by several judges as a critical factor in the system's success. Some judges, especially those 
who did not routinely hold Rule 16 conferences, had to make substantial changes in their practice. 
Others had strong commitments to their own practices, but they were able-through patient 
guidance of the chief judge, several said--to set aside their preferences, reach consensus on the 
DCM procedures, and make a commitment to implement them in good faith. 

Reservations About DCM 

While the judges are fully committed to DCM, one concern was widely shared. In this system, 
as one judge explained, "one can get carried away too much with statistics." Another warned that 
"the judge shouldn't make decisions on a party's request based on whether he'll look good in the 
statistics." Nonetheless, when asked whether they would change this system or whether there is a 
better alternative, the judges had few suggestions. In fact, the court has voted unanimously to 
continue the program for another year and is planning to incorporate it into the local rules as the 
district's pennanent case management system. 
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Recommendations to Other Courts 

All the judges but one said they would recommend DCM to other courts. The judge who 
declined to recommend DCM said he would want to know more about the court before 
recommending it. A court heavily burdened with criminal cases, he said, probably would not benefit 
from DCM because no amount of management would permit them to keep up with the civil cases. 
Another judge qualified his response by saying he would fully recommend the case management 
elements but was uncertain about tracks. 

The judges who would recommend DCM to other courts offered a number of suggestions. 
The biggest hurdle, noted one, is getting the judges to agree on a common approach to case 
management. "The call for uniformity can only come from another judge," he said, and suggested 
a court consult with judges who have worked in courts with standardized procedures and forms. 
Another judge pointed out that it was relatively easy to overcome this hurdle in Michigan Western 
because the court had an obligation as a demonstration district to adopt DeM. In other courts, he 
said, strong leadership by judges respected in the court will be important. 

Among other steps courts should take if they want to consider DCM, the judges mentioned the 
following: (1) The judges must be willing to work with court staff in planning a DCM system 
because their role in implementing it is critical. (2) Outside assistance will be necessary to learn 
what DCM is and how to set it up, but courts should call on other courts who have this experience, 
not outside consultants. (3) A court should plan thoroughly and undertake DCM only if 
committed because it is worse to start it and not carry through than not to start at all. And (4) a 
court considering DCM should involve the bar from the outset. 

Despite the value the court has found in DCM, one of the judges said he is concerned that 
other courts will not try it because they will see it as either too complicated or as ~g litigation 
more difficult. This has not been the case in his court, he said, and the perception needs to be 
dispelled. "What we're doing is just common sense, " he said. 

2. The Attorneys' Evaluation of DCM's Effects 

Questionnaires sent to a sample of attorneys focused on the program's impact on time and 
cost in a particular case litigated by the attorney is this district, but also asked attorneys a number of 
additional questions about satisfaction with the court and the degree of change DCM had brought 
to litigation in the district. 

In reporting on the attorneys' responses, we examine not only their assessment of the case 
management program but whether that assessment is related to any of a large number of party and 
case characteristics such as the number of cases the attorney has litigated in this court., the degree 
of complexity of the case that is the subject of the questionnaire, the nature of suit for that 
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case, and the amount of discovery in that case. The purpose of this inquiry is to determine 
whether DCM is more effective for some types of cases or attorneys than for others. 

The discussion proceeds first to an examination of the attorneys' assessments of program 
effects on time and then its effects on cost. We next discuss the attorneys' satisfaction with the 
court's management of their cases and whether they have found DCM as a whole to be an 
effective case management system. We conclude with a summary of the analysis of the attorneys' 
responses. Those who are not interested in the technical discussion of the questionnaire results 
should turn to page 71 for that summary. 

As before, keep in mind throughout this discussion that the findings are based on attorneys' 
estimates of DeM' s effects on their cases. 

The Effect of the DCM System on the Timeliness of Litigation 

The great majority of attorneys who litigated cases in this district between 1992 and 1995 
reported that the pace of their case was neither too fast nor too slow. As Table 18 shows, 80% of 
the attorneys said their case moved at an appropriate pace, with only 8% saying it moved too slowly .. 

This general rating of timeliness does not indicate, of course, whether the attorneys found 
oeM helpful in setting an appropriate pace for their case or whether, perhaps, DCM is responsible 
for the 14% of attorneys who reported that their case moved too slowly or too fast. Two other 
analyses permit direct examination of this question. 

Table 18 
Attorney Ratings of the Timeliness of Tbeir Case 

Western District of Micbigan 

Rating of Time from Filing to Disposition % of Respondents Who Selected 
Each Response (N=616)48 

Case was moved along too slowly 8.0 

Case was moved along at appropriate pace 80.0 

Case was moved along too fast 6.0 

I No opinion 6.0 

48 Unless otherwise noted, all percents presented in the tables in each chapter have been rounded to a 
whole percent and may total to slightly more or less than 100%. 
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Attorney Impressions of DCM' s Overall Effect on Time 

Table 19 shows the attorneys' rating of DCM' s overall effect on the timeliness of their case. 
Just over half of the attorneys said DCM had no effect on the time it took to litigate their case. A 
very small percentage believed it hindered their case, leaving a substantial proportion who reported 
that DCM expedited their case. 

Table 19 
Attorney Views of the Effect of DCM on the Timeliness of Their Case 

Western District of Michigan 

Rating of the Overall Effective of DCM on % of Respondents Who Selected 
Time to Disposition Response (N=573) 

Expedited the case 43.0 

Hindered the case 4.0 

Had no effect on the time it took to litigate the case 54.0 

Our interest is in whether different types of attorneys or cases are affected differently by 
DCM. We found that attorneys' responses did not differ by type of party (plaintiff/defendant), 
type of outcome, track to which the case was assigned, type of case, or the attorney's type of 
practice or number of years in practice.49 

Attorneys' assessments of whether DCM expedited their case did differ, however, by a number 
of case characteristics,50 by whether the case was referred to ADR, and by the attorneys' experience 
in the court. Those who were more likely to say DCM expedited their case were those who 
reported that: 

• the factual complexity of their case was low to medium; 

• the amount of formal discovery in their case was low to medium; 

• the level of contentiousness between the attorneys was low to medium; 

• the agreement on the factual issues in the case was high; 

• the likelihood of trial was low to medium; 

• the monetary stakes in the case were low to medium; 

4!1 Unless otherwise noted, all relationships discussed in section C.2 are statistically significant in a 
Chi-square analysis at the p<.05 level or better. 

so Attorneys were asked to rate a number of case characteristics on a scale from "very high" to "none." 
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• the case had been referred to ADR; and 

• the attorney had not litigated in the court before it adopted DCM. 

Taken together, these fmdings suggest that DCM is most often perceived as a case expediter in 
cases that are more standard or "middle of the road," that have been referred to ADR, and where 
the attorney has not practiced under another case management system in this district. 

Attorney Assessments o/the Effect Specific Case Management Components Had on Case Time 

To further asses.:- ':>CM's impact on litigation time, we examined the attorneys' rating of the 
effects of specific DCM components. Table 20 (next page) shows how attorneys rated the impact 
of the principal elements of the DCM system-as well as several other case management 
practices-on the time it took to litigate their case. Program components are listed in descending 
order according to the percentage of respondents who said the component moved the case along. 
The analysis includes only the responses of those who said the component was used in their case. 

Components Thought to Move the Case Along. Table 20 shows that there is a set ofDCM 
components and case management practices that many attorney believed moved their case along, as 
well as a shorter set that few attorneys found helpful. Just about half to nearly three-quarters of the 
attorneys cited the following specific DCM components or other case management practices ~ 
moving their case along: 

• use of the telephone for court conferences (73%), 

• a scheduling order issued by a judge (72%), 

• an early case management conference with the judge (67%), 

• more contact with the judges (66%), 

• judges' handling of motions (58%), 

• attendance at settlement conferences of parties with authority to bind (56%) 

• assignment of the case to a case management track (54%), 

• judges' trial scheduling practices (53%), 

• the attorneys' joint case management report (52%), 

• time limits on discovery (50%), 

• the court's ADR requirements (50%), and 

• disclosure of discovery materials (49%). 

This long list reveals that many of the DCM components, as well as other practices used by the 
court, were seen by the attorneys as helpful in moving their case along. For those components 
where a minority of attorneys reported it as useful, they generally reported that it had no 
effect-seldom that it had an adverse effect. 
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Table 20 
Attorney Ratings of the Effects of Differentiated Case Management 

Components on Litigation Time (in Percents) 
Western District of Michigan 

Components of the DCM Program 

Scheduling order issued by judge 

Early case management conference with judge 

More contact with judge and/or magistrate judge 

Judge's handling of motions 

Attendance at settlement conferences of representatives 
with authority to bind parties 

Assignment of case to one of the court's case 
management tracks 

Judge's trial scheduling practices 

Joint case management report, prepared and filed by 
counsel prior to case management conference 

Time limits on discovery 

Standardization of court forms and orders 

Numerical limits on interrogatories 

Numerical limits on depositions 

Other Case Management Components 

Use of telephone, rather than in-person 
meeting for court conferences 

Court or judge's ADR requirements 

Parties ordered to disclose discovery material without 
waiting for fonnal request 

Paperwork required by the court or judge 

61 

N 

409 

358 

278 

355 

185 

392 

318 

336 

356 

281 

305 

272 

203 

191 

178 

319 

Moved this 
case along 

72.0 

67.0 

66.0 

58.0 

56.0 

54.0 

53.0 

52.0 

50.0 

27.4 

22.0 

21.0 

73.0 

50.0 

49.0 

31.0 

Slowed this 
case down 

1.0 

1.0 

3.0 

14.0 

3.0 

1.0 

4.0 

2.0 

3.0 

3.0 

7.0 

4.0 

2.0 

5.0 

6.0 

11.0 

No 
effect 

27.0 

32.0 

31.0 

28.0 

41.0 

45.0 

44.0 

46.0 

47.0 

69.0 

71.0 

75.0 

25.0 

45.0 

44.0 
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Table 20 reveals as well that the attorneys found many of the same case management practices 
useful that the judges identified as critical elements of DCM: assignment of the case to a case 
management track. the attorneys' joint case management report, and particularly the early case 
management conference with ajudge.sl One component that is very important to the judges, 
however, was clearly not seen by the attorneys as moving their cases along-standardization of 
court forms and orders. 

Interestingly, the component found most helpful by the attorneys is not part of the DCM plan, 
and that is the use of the telephone for court conferences. The advisory group in its report to the 
court had urged greater use of the telephone, and it is clear that in those cases where it has been 
used the attorneys have found it beneficial. 

Table 20 also shows that most attorneys had no problem with how the judges scheduled their 
trials, with 53 % of the attorneys reporting that the judges' practices moved their case along and 
44% reporting no effect Although the question did not ask about specific trial scheduling 
practices, the very small percentage of attorneys who said trial scheduling practices slowed down 
their case suggests that unhappiness over the trailing calendar may be a problem of the past. 
Whether this might be due to changes in judges' practices or, as one judge suggested, to fewer 
cases awaiting trial cannot be detennined from these data 

Finally, comparing the list of case management components rated effective by half or more of 
the attorneys to those that only a minority rated effective, there appears to be an identifiable cluster 
of case management practices that move cases along. After these, the percentage of attorneys 
fmding any given component effective drops off sharply. 

Components Thought to Have Linle Effect on Time. Table 20 shows that for the case 
management and DCM components where the attorneys did not report a positive effect on litigation 
time they felt the component simply had no effect. These included: 

• limits on the number of depositions (75%), 

• limits on the number of interrogatories (71 %), and 

• standardized forms and orders (69%). 

The attorneys' assessment of the limits on interrogatories and depositions is perhaps the most 
interesting of these findings, given the controversy the limits provoked when the DCM plan was 
implemented. The court did not originally consider adopting such limits and did so because they 
were urged to consider them by the Judicial Conference committee that reviewed their CJRA plan. 
In the attorneys' view at least, these limits have not been helpful. On the other hand, few see them 
as detrimental either. In most cases the impact seems to be benign. 

51 Because of the question wording, two items on the list are difficult to interpret. While we can see 
that more than half of the attorneys believe the judges' handling of motions moved their case 
along, we do not know which particular judge practices do so. Nor do we know which ADR 
requirements helped move the case along. Conceivably, some attorneys might have found the 
absence, rather than presence, of ADR requirements helpfuL 
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For the minority of attorneys reporting that numerica1limits and standardized fonns had a 
positive effect on time, we examined what, if anything, distinguished them from the majority of 
attorneys who reported no effect The attorneys who reported a positive effect differed in only a 
few-but noteworthy-ways. Those without pre-DCM experience were more likely than attorneys 
with pre-DCM experience to say limits on interrogatories and depositions moved their case along. 
Attorneys with pre-DCM experience were far more likely to say numerical limits had no effect 
(76% and 80%, respectively, compared to 63% for both interrogatories and depositions for 
attorneys without pre-DCM experience). It is not clear that attorneys with pre-DCM experience are 
better able to judge the effects of these limits than attorneys without such experience, but it is clear 
that attorneys with pre-DCM experience in the court fmd the numerical limits on discovery at best 
hannless. 

Aside from this effect, several case characteristics distinguished the attorneys who reported a 
positive effect from limits on interrogatories. The cases these attorneys represented generally had 
higher levels of formal discovery, more disputes over discovery, lower levels of agreement on the 
value of the case, a higher likelihood of trial, and higher monetary stakes. In other words, cases 
marked by more discovery, higher stakes, and less agreement between the attorneys appeared to 
benefit the most from limits on interrogatories. 

Components Thought to Slow the Case Down. Very few of the court's practices were 
identified by the attorneys as slowing the case down. For only one DCM component and one non­
DCM component did more than 10% of the attorneys report an adverse effect: the judges' handling 
of motions, which 14% of the attorneys said slowed down their case, and paperwork requirements, 
which 11 % of the attorneys said slowed down their case. The wording of these questions makes 
interpretation difficult, but attorneys' written comments suggest that the problem with motions is 
delays in rulings, particularly on dispositive motions. 

We examined whether certain types of attorneys found paperwork requiremen~ and the 
judges' handling of motions problematic and found that neither they nor their cases differed in any 
significant way from attorneys who reported that these practices either moved the case along or had 
no effect. 

Components Viewed with Differences of Opinion as to Effect on Time. There were a large 
number of components where attorney opinion about their effectiveness was split roughly in half, 
between no effect and a positive effect on litigation time. These include assignment of the case to a 
track, the joint case management report, time limits on discovery, the judges' handling of motions, the 
judges' trial scheduling practices, requiring parties with settlement authority to attend settlement 
conferences, disclosure of discovery material without a formal request, and the court's ADR 
requirements. In examining whether certain kinds of attorneys or cases found these components 
particularly helpful, we found few significant relationships, except that those who had litigated in the 
court before DCM was implemented were somewhat more likely to say that time limits on discovery 
moved the case along (52% compared to 46% of attorneys without pre-DCM experience). 
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Program Effects on Litigation Cost 

As with the pace of litigation, most attorneys rated the cost of their case as about right, although 
the 67% who said so is substantially less than the 80% who said the pace was appropriate (see 
Table 21). Likewise, the 15% of attorneys who said the cost was too high is somewhat higher than 
the 12% who said their case moved too slowly. 

Table 21 
Attorney Ratings of Cost of Case From Filing to Disposition 

Western District of Michigan 

Rating of the Cost From Filing to Disposition 

Cost was higher than it should have been 

Cost was about right 

Cost was lower than it should have been 

No opinion 

% of Respondents Who Selected 
Response (N=6IS) 

15.0 

67.0 

7.0 

11.0 

To determine to what extent DCM is responsible for the attorneys' rating of litigation cost, we 
examined their assessment of the DCM system as a whole and their ratings of the individual 
components' impact on litigation costs. 

Attorney Impressions o!DCM's Overall Effect on Litigation Costs 

About a third of the attorneys who responded to the survey reported that DCM decreased the 
cost of litigating. their case, but nearly twO-thirds reported that it had no effect (see Table 22). 

Table 22 
Attorney Views of the Effect of DCM on the Cost of Their Case 

Western District of Michigan 

Rating of the Overall Effect of DCM on Cost % of Respondents Who Selected 
Response (N=567) 

Deaeased the cost 30.0 

lnc:reased the cost 9.0 

Had no effect on the cost of the case 61.0 

As before, our interest is in whether certain types of attorneys or cases are more likely to find 
that DCM increases or decreases litigation costs. A number of case characteristics were related to 
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attorneys' ratings of DCM's impact on costs and, as is clear from the list below, the pattern is very 
similar to the one that emerged for DCM's impact on time-DCM is particularly effective in the 
everyday case. The attorneys who were more likely to report that DCM decreased litigation costs 
were those whose cases had: 

• a medium amount of fonnal discovery; 

• a low amount of unnecessary or abusive discovery and disputes over discovery; 

• a low to medium amount of contentiousness between the attorneys; 

• high agreement on the factual issues in the case; 

• a low likelihood of going to trial; and 

• low to medium monetary stakes. 

The attorneys who reported that their case was at the other extreme on each of these 
dimensions-i.e., high amounts of formal discovery, a highly contentious relationship between the 
attorneys, and so on-were more likely to report that DCM increased costs, suggesting that DCM 
did not, in the attorneys' view, provide a mechanism for controlling costs in this type of case. 

Unlike the relationships found when examining DCM's impact on litigation time, attorneys' 
assessments of DCM' effects on cost did not vary by whether the case had been referred to ADR. 
Overall, attorneys were much less likely to report that ADR decreased cost than they were to say it 
decreased time. 

Attorney Assessments of the Effect Specific Case Management Components Had on Cost 

To further assess DCM's impact on litigation cost, we examined the attorneys' rating of specific 
DeM components. Table 23 (next page) shows how attorneys rated the impact of the principal 
elements of the DCM system-as well as several other case management practices--on the time it 
took to litigate their case. It is clear that, in the attorneys' experience, DCM has much less impact on 
litigation costs that on litigation time. For most DeM components, a large majority of attorneys said 
the component had no effect on litigation costs. For those components most likely to reduce costs, 
less than a majority of attorneys reported this effect. 

Components Thought to Reduce Litigation Costs. The five practices most likely to be reported 
as reducing litigation costs are listed below. Note that for only one did a majority of the attorneys 
fmd that the practice reduced litigation costs. 

• use of the telephone for conferences with the court (78%), 

• more contact with the judges (49%), 

• an early case management conference with the judge (42%), 

• judges' handling of motions (40%), and 

• attendance at settlement conferences of parties with authority to bind (40%). 
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Table 23 
Attorneys' Reports of the Effect of Selected Case Management Components 

on tbe Cost of Litigating Their Case to Termination 
Western District of Michigan 

Components of the DCM Program N Lowered Increased No effect 
cost cost 

More contact with judge and/or magistrate judges 236 49.0 12.0 39.0 

Early case management conference with judge 302 42.0 8.0 50.0 

Judge's handling of motions 291 40.0 16.0 45.0 

Attendance at settlement conferences of 161 40.0 19.0 42.0 
representatives with authority to bind parties 

Scheduling order issued by judge 340 34.0 5.0 62.0 

Assignment of case to one of the court's case management 334 30.0 5.0 65.0 
tracks 

Judge's trial scheduling practices 267 29.0 8.0 63.0 

Joint case management report, prepared and filed by 295 26.0 21.0 53.0 
counsel prior to case management conference 

Time limits on discovery 299 23.0 6.0 70.0 

Numerical limits on interrogatories 253 23.0 8.0 69.0 

Numerical limits on depositions 230 16.0 4.0 80.0 

Standardization of court forms and orders 226 15.0 2.0 83.0 

Other Case Management Components 

Use of telephone, rather than in-person 162 78.0 1.0 22.0 
meeting for court conferences 

Parties ordered to disclose discovery material 142 33.0 11.0 56.0 
without waiting for formal request 

Court or judge's ADR requirements 161 29.0 12.0 58.0 

Paperwork required by the court or judge 269 16.0 24.0 60.0 
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By far the most cost-effective procedure used by the court, according to the attorneys, was 
substitution of telephone conferences for in·person conferences. This procedure was also the one 
most likely to be reported as reducing time, making it clearly the most beneficial of the practices 
examined here. 

The second most important practice for reducing costs, the attorneys reported, was more contact 
with the judges, followed by the early case management conference with the judge. It is not clear 
through what mechanism the court provides attorneys more contact with the judges, although the Rule 
16 conference, which the judges committed to holding in every case under DCM, is very likely one 
avenue. The findings suggest that the court's emphasis on this conference-and whatever other 
avenues it offers-provide attorneys assistance they believe translates into lower costs 

For several of the components rated by a majority of attorneys as moving their cases along, 
only about a third of the attorneys reported a reduction of litigation costs. These include 
assignment of the case to a case management track, a scheduling order, the judges' trial scheduling 
practices, disclosure, and ADR. Although the percentage reporting a cost benefit from these 
procedures is relatively small, few attorneys reported an adverse effect either, except for a notable 
minority of attorneys who reported increased costs due to the court's ADR requirements and to 
orders to disclose discovery material. 

Components Thought to Increase Litigation Costs. Although over half of the attorneys-and 
in many instances well over half.-believed that most DCM components had little effect on litigation 
costs in their case, they were more likely to report an adverse effect on litigation costs than on time. 
For four DCM components, over 10% of the attorneys reported increased costs: 

• the joint case management report (21 % ), 

• requiring attendance at settlement conferences of a person with authority to bind (19%), 

• judges' handling of motions (16%), and 

• more contact with the judges (12%). 

Interestingly, three of these four components-the judges' handling of motions, more contact 
with the judges, and requiring someone with settlement authority to attend settlement 
conferences-were among the components identified as most likely to reduce litigation costs, 
signifying a split of opinion among attorneys about the value of these components. 

A number of case characteristics are related to the attomeys' perception that these practices 
increase cost. Generally, attorneys in cases that might be characterized as either more complex or 
more contentious-higher likelihood of trial, more discovery disputes and unnecessary discovery, 
higher monetary stakes, low agreement on the issues in the case, and more contentiousness between 
the attorneys-were more likely to say one or more of these components increased cost. 

This analysis, along with the examination above of attorneys' overall rating ofDCM's cost 
effects, suggests there is an identifiable minority of attorneys-and it is a very small number of 
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attorneys-whose cases have higher costs than they would like and which they attribute to DCM. 
These cases are marked by contention and bigher stakes, characteristics likely to be associated with 
higher litigation costs, and DCM apparently does not help keep the costs in these cases down. 

Other court practices reported by a notable minority of attorneys as increasing costs were: 

• paperwork requirements (24%), 

• ADR requirements (12%), and 

• an order to disclose discovery material (11 %). 

We found no case or attorney characteristics to identify those who find the court's paperwork 
requirements a factor in cost increases. This problem, the most frequently reported by the survey 
respondents, appears to cut across all types of cases. (Because the question is no more specific, we 
cannot identify the particular requirements the attorneys found burdensome.) For the small 
percentage of attorneys who reported that disclosure increased costs, however, those without pre­
DCM experience were more likely to say disclosure increased costs. Regarding ADR, attorneys 
were more likely to say ADR requirements increased costs when the relationship between both the 
parties and the attorneys was highly contentious. However, the number of respondents for whom 
these relationships were found was very small. As with most of the case management components, 
by far the greatest number of attorneys reported no effect or a positive effect on litigation costs. 

Satisfaction with Case Outcome and the Court's Case Management 

While DCM's effects on litigation time and cost are important considerations, it is also 
important to know whether attorneys are satisfied with the outcome in their case and fmd it fair. 
Table 24 shows that by far the greatest percentage of attorneys were satisfied with the outcome and 
even more thought it was fair-74% and 78%, respectively. Those who were not satisfied with the 
outcome or its fairness were more likely to have reported as well that DCM increased costs. 

Satisfaction With 
Outcome 

Very satisfied 

Somewhat satisfied 

Somewhat dissatisfied 

• Very dissatisfied 

Table 24 
Attorney Satisfaction With Case Outcome 

Western District of Michigan 

Percent Selecting the Fairness of 
Response (N=601) Outcome 

54.0 Very fair 

20.0 Somewhat fair 

13.0 Somewhat unfair 

14.0 I Very unfair 

Percent Selecting the 
Response (N=601) 

57.0 

21.0 

10.0 

12.0 

Especially likely to be satisfied and to fmd the outcome fair were attorneys who had been in 
practice longer, who had litigated more cases in the district, and who had litigated in the district 
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before adoption of DCM. Given the advisory group's view that DCM simply formalized a1ready­
existing practices for most of the judges, this response is perhaps to be expected. However, as 
Table 25 shows, 75% of the attorneys who litigated cases in this district before DCM report that 
there is either some or a substantial difference from past practices. The findings may suggest 
indirectly, then, that the court's established federal bar has not found DCM to have a detrimental 
effect on case outcome. 

Table 25 
Attorney Views of Extent to Which the DCM System Differs From Pre-DCM Practices 

Western District of Michigan 

Extent to Which DCM Differs From Pre-DCM % of Respondents Who Selected 
Case Management Practices Response (N=350) 

No difference 4.0 

Some difference 44.0 

Substantial difference 31.0 

Very great difference 3.0 

Can't say 18.0 

While some attorneys were not happy with their case outcome, as might be expected, this view 
did not necessarily control their perception of how well their case was managed. Table 26 shows 
that an even greater number of attorneys reported satisfaction with the court's management of their 
case and said it was fair-86% and 87%, respectively-than.reported satisfaction with the case 
outcome and the fairness of the outcome, with nearly two-thirds of the attorneys alone saying they 
were very satisfied. Once again, attorneys who had litigated more cases in the district and who 
litigated cases before DCM implementation were more likely to be very satisfied with the court's 
management of their case and to fmd it fair. And once again, those who reported that DCM 
increased costs were more likely to be dissatisfied and to find the court's management of the case 
unfair. 

Table 26 
Attorney Satisfaction With the Court's Management of Their Case 

Western District of Michigan 

Satisfaction With Percent Selecting the Fairness of Percent Selecting the 
Management Response (N=597) Management Response (N=595) 

Very satisfied 64.0 Very fair 68.0 

Somewhat satisfied 22.0 Somewhat fair 19.0 

Somewhat dissatisfied 6.0 Somewhat unfair 5.0 

Very dissatisfied 8.0 Very unfair 8.0 
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Given the preceding fmdings on satisfaction, it is not surprising that nearly 90% of the 
attorneys said they think.the court's DeM system is an effective system for managing cases (see 
Table 27). Further analysis showed that those least likely to find DCM an effective system were 
those involved in cases distinguished by high amounts of formal discovery, more discovery 
disputes. less agreement between the attorneys on issues and case value, and greater likelihood of 
trial. suggesting once again that DCM is most effective for middle-of-the road cases. 

Table 27 
Attorney Ratings of DCM's Effec:tiveness as a Case Management System 

Western District of Michigan 

Rating of the Effectiveness of DCM I % of Respondents Who Se1ected 
as a Case Management System Response (N=494) 

It is an effective system of case management 87.0 

lit is not an effective system of case, management 13.0 

To understand more fully why the attorneys find DCM beneficial-especially since only a little 
over half said the system as a whole expedited litigation in their case and only a third said it saved 
costs-we examined the comments they provided and found several reasons for the attorneys' 
approval of this system. While the respondents identified a number of additional benefits, such as the 
assistance DCM provided in planning their case, many of the comments focused on the role of DCM 
in expediting the case, particularly through the case management conference and the deadlines set for 
the case. The following examples illustrate some of the benefits identified by the attorneys:S2 

"It gives certainty to the process." 

"It requires the parties and counsel to pay closer attention to the case as it progresses 
through discovery." 

"Lays an excellent foundation for the parties to know deadlines and how quickly to 
complete discovery." 

'The deadlines forced the parties to focus on the value of the case and thus caused 
settlement. " 

"Early contact with the court and delineation of the issues and the stakes helped move the 
case along. It usually does." 

52 The examples are taken from 269 comments made in response to a question regarding system 
effectiveness. 
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This last comment touches on an issue several attorneys addressed directly in their 
comments-the relative importance of the judge versus procedures. The following comment 
captures the view of these attorneys: 

"The system is far less important than the judicial officer and the lawyers. Competent 
counsel and a reasonably attentive judge can make most any system work. By the 
same ken, no system will help incompetent counsel and inattentive judges. We are 
blessed in our district with generally effective judges and generally competent 
counsel." 

While many of the comments praised the DCM system, a number highlighted problems, some 
of which were apparent in the analyses above, some of which reveal other concerns. The most 
common problem cited by the attorneys was inflexible application of the DCM system, and a 
number also suggested the system is inappropriate or burdensome for certain types of cases, as 
illustrated below: 

"It can be effective when the court remains flexible in its application. For example, case 
classification categories and requirements don't always fit the factualllegal circumstances." 

"Needs more flexibility for modification of track assignment; case may prove to be more 
complicated after commencement." 

"For product liability cases, there is a lack of appreciation as to what can be done 
infonnally with less immediate deadlines and lower costs." 

On the whole, however, the many different ways in which we have looked at the attorneys' 
assessment of the DeM system reveal widespread approval and show that the attorneys believe 
several specific DCM features are helpful- in reducing litigation time and cost. 

Summary of Attorney Evaluations 

The preceding discussion has shown that, from the attorneys' perspective, the adoption of a 
differentiated case management system in the Western District of Michigan has generally had 
positive results for cases litigated there, as summarized below. 

Findings Regarding DCM's Effects on Litigation Time 

• While just over half the respondents said the DCM system as a whole expedites 
litigation (most of the rest saying it had no effect), two-thirds identified the following 
specific case management practices as effective in moving a case along: use of the 
telephone for conferences with the court, a scheduling order issued by a judge, an 
early case management conference, and more contact with the judge. 
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• Several additional DCM and case management components were seen by around half . 
of the respondents as helpful in moving cases along (the rest saying they had little 
effect): assignment to a track, the attorneys' joint case management report, time limits 
on discovery. the judges' practices for handling motions, the judges' trial scheduling 
practices, attendance at settlement conferences of persons with authority to bind the 
parties, disclosure of discovery material, and the court's ADR requirements. 

• The cases most likely to be moved along by the DCM procedures are those referred to 
ADR and those that may be characterized as more everyday cases: those with low to 
medium amounts of fonnal discovery and factual complexity. a lower likelihood of 
trial, low to medium monetary stakes, higher agreement among the attorneys about the 
issues in the case, and lower contentiousness between the attorneys. 

• Only small percentages of attorneys reported that the DCM components and other 
case management practices had a detrimental effect on litigation timeliness. The most 
frequently cited causes of delay were the judges' handling of motions and the court's 
paperwork requirements. 

• Most attorneys did not fmd limits on interrogatories and depositions helpful for 
moving their cases along. Of the minority who did, attorneys who had not litigated in 
the court before DCM was adopted were more likely to fmd numerical limits helpful 
than attorneys who had litigated cases before DCM (the latter saying these limits had 
no effect). Regarding limits on interrogatories only, attorneys in cases with high 
levels of discovery, high stakes, more discovery disputes, and low agreement about 
case value were more likely to see them as helping to move the case along. 

• The discovery devices attorneys found most effective for expediting a case were time 
limits on discovery and orders to disclose discovery material without waiting for a 
formal request. 

Findings Regarding DCM' s Effects on Litigation Costs 

• Fewer attorneys reported that DCM reduced costs than said it moved their case along 
(most saying it had little effect on cost). The components that are most helpful in 
reducing cost, reported by 42-49% of the respondents, were use of the telephone for 
court conferences, the early case management conference, and contact with the 
judge-three of the four components also reported as moving litigation along. Also 
reported as helpful-by 40%-were the judges' handling of motions and the 
requirement that a person with settlement authority attend settlement conferences. 

• Larger percentages--though still minorities-of attorneys reported cost increases 
from specific DCM and case management components than reported such effects for 
timeliness. Components most likely to increase costs were the joint case management 
statement, the court's paperwork requirements, judges' handling of motions, and the 
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requirement that a person with binding settlement authority attend settlement 
conferences. 

• Several of the components reported as increasing costs, including the judges' 
handling of motions and requiring someone with settlement authority to attend 
settlement conferences, were among the components identified as most likely to 
reduce litigation costs, signifying a split of opinion among attorneys about the value of 
these components. 

• Attorneys who were most likely to report increased costs from DCM were those 
whose cases were more complex or more contentious. One problem cut across all 
types of cases, however-the court's paperwork requirements. 

Other Findings 

• The attorneys' assessment of the usefulness of the DCM components coincided in 
some instances with the judges' assessment. Both find the early case management 
conference particularly effective. 

• The court appears to have solved one of the issues of concern to the advisory 
group-the problem of the trailing calendar. Over half the respondents said the 
judges' trial scheduling practices moved their case along (most of the rest reporting 
no effect on timeliness). 

• A second concern of the advisory group has not yet been completely resolved-the 
handling of motions. Significant minorities reported that the judges' practices 
increased litigation time and cost (14% and 16%, respectively). Written comments 
indicate the problem is delayed rulings on motions. 

• Attorneys in cases referred to ADR are more likely to report that DCM moved their 
case along than attorneys not referred to ADR. 

• Attorneys attributed to DCM a number of benefits other than time and cost reduction, 
including the assistance it provides in planning their case, informing their client of the 
expected schedule, and staying on schedule, particularly with regard to discovery. 

• Attorneys' assessments of the individual DCM components, other case management 
components, and DCM's overall effect on litigation time and costs did not differ by 
the track to which the case was assigned. 

• A large majority of attorneys reported satisfaction with the outcome of their case and 
felt it was fair. An even greater number of attorneys said they were satisfied with the 
court's management of their case and said their treatment by the court was fair. 
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Two consistent fmdings have emerged regarding the kinds of attorneys and cases for which 
DCM is most and least effective. Attorneys who reported that DCM moved their case along were 
more likely to have been litigating a case in which there were low to medium amounts of formal 
discovery, the attorneys were able to agree on the issues, the stakes involved in the case were not 
high, and the case was unlikely to go to trial-cases that might have been litigated expeditiously 
under other circumstances as well. 

In contrast, attorneys who reported that DCM increased the cost of their case were more likely 
to have been litigating cases in which there was more discovery, higher stakes, less agreement on the 
issues, and more disputes between counsel-cases that may have been more costly in any case but 
which DCM apparently did not aid. These fmdings do not suggest, however, that DCM is 
inappropriate for most cases. Indeed, many individual components were seen by large majorities of 
attorneys as helpful in moving their cases along, and few attorneys reported detrimental effects. 
This analysis suggests only that for certain types of cases DCM appears to be particularly helpful. 

3. Performance of Cases on the DCM Tracks 

A measure of the effectiveness of the DCM system is whether cases are tenninated within the 
goals set for each track. Large numbers of cases unresolved beyond the track goals may signify 
that the judges are not maintaining the deadlines set for pretrial events or trial and therefore that the 
track structure is irrelevant or that the track guidelines are unrealistic. Table 28 (next page) shows 
the levels of adherence to the track goals. 

One way of looking at adherence to track goals is to examine the median age at tennination of 
cases assigned to each track. Column 3 shows that the median age of cases terminated on each 
track is well within the target termination time for the track. For example, the median age at 
termination for expedited cases is nine months, well within the nine to twelve month goal for that 
track. We must be cautious, however, in our interpretation of the medians, especially for tracks with 
longer time frames. Because the median is based on terminated cases and many of the cases not yet 
tenninated are likely to be the longest cases, the median is very likely lower than it would be if the 
full range of cases were included in the calculation. 

Another way to look at adherence to track goals is presented in columns 4-6. The percentages 
in these colunms are based on all cases assigned to each track, both pending and terminated cases. 
The fIrst of these columns, column 4, shows the percentage of cases on each track that have 
terminated within the track goal. Overall, 56% of the cases assigned to tracks have terminated 
within track goals. For each track except the highly complex track, over half of the terminated cases 
have met the track goal. Cases appear to fare best on the court's two fastest tracks, where two­
thirds have terminated within the goal set for the track. At fIrst glance, it appears that cases on the 
highly complex track do not do very well, but keep in mind that the track goal in this instance is a 
lower, not an upper, limit and is not a standard in the sense that the other track goals are. 
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Track Name and Goal 

Total Cases Assigned 

V oluntary Expedited 
«9 mos.) 

Expedited (9-12 mos.) 

Standard (12-15 mos.) 

Complex (15-24 mos.) 

Highly Complex 
(>24 mos.) 

Administrative54 

Non-DCM (12 mos.) 

Unassigned 

Total Cases Filed 

Table 28 
Age of Terminated Civil Cases Filed 9/1192-7/31/96 

and Percent Terminated Within and Beyond Track Goals 
Western District of Michigan 

I 2 3 I 4 5 

Number % Median Age at i % Terminated % Pending But 

of Cases Terminated Termination Within Track Within Track 

Assigned <Months) GoalS) Goal 

5065 81.0 7.0 56.0 14.0 

36 89.0 7.0 67.0 11.0 

382 86.0 9.0 69.0 11.0 

803 75.0 12.0 58.0 22.0 

175 59.0 15.0 52.0 32.0 

28 50.0 24.0 25.0 25.0 

3361 83.0 4.0 54.OS5 10.0 

280 74.0 7.4 53.0 22.0 

1625 83.0 3.0 

6690 81.0 5.4 
i 

Although column 4 suggests that overall only a little better than half of the cases have 
terminated within track goals, it is important to keep in mind that column 4 understates the 

6 

% Terminated or 

Pending Beyond 

Track Goal 

31.0 

22.0 

20.0 

20.0 

16.0 

50.0 

36.0 

25.0 

53 The denominator for this column and the two to the right is the total number of cases, pending and 
tenninated, assigned to each track. If, for this column. we used instead only the number of cases 
terminated on each track, the percent terminated within track goal would be higher: Vol. Exp., 75%; 
Exp., 81 %; Std., 78%; Comp., 88%; Sup. Comp., 50%; Adm., 65%; and Non-DCM, 72%. 

54 The advisory group recommended that administrative track cases be decided within 180 days of 
being fully briefed. Allowing 60 days for a response, a reply, and oral argument results in 240 
after the date the dispositive motion is filed. 

S5 We are using eight months, or roughly 240 days from filing of the case. The actual track goal is 
240 days from filing of the dispositive motion, which we cannot calculate. The measure we use is 
more stringent. If we were able to use the actual goal for cases on this track an even greater 
number would have been terminated within the track goal. 
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percentage of cases tenninated within the goal because some portion of the cases still pending on 
each track will be tenninated within that goal. The pending cases whose age is still within the track 
goal are shown in column 5. If all 14% of those assigned to a track and still pending are 
terminated within track goals, 70% instead of 56% of tracked cases will tenninate within track 
guidelines. 

Some of these pending cases, of course, will likely be terminated outside the track goal, in 
which case they will add to the number of cases terminated beyond track goal. The percentage of 
cases that have tenninated or are pending outside track goals to date is shown in column 6. 
Overall, 31 % of the cases have not tenninated within· track goals and will not because their age is 
already beyond the goal. Setting aside the highly complex track and administrative cases because 
their track goals cannot be stated precisely, the DeM track with the highest percentage of cases 
beyond the track goal is the voluntary expedited track, with 22% living to an age beyond the track 
goal. Although we cannot state precisely what proportion of the assigned cases ultimately will 
terminate beyond track goals, it is probably safe to say that overall about a quarter to a third of the 
cases (excluding the highly complex) tenninate beyond track goals. 

How far beyond the goal do cases terminate? In other words, how old do they get? In an 
analysis not shown here, we found that, on most tracks, within three months beyond the track goal 
90% of the cases assigned to that track had tenninated. Exceptions to this pattern were the 
administrative track and non-DCM cases, where an additional six months were needed to tenninate 
90% of the cases assigned to those tracks. (Again, keep in mind that the goal for the 
adminiStrative track cannot be stated precisely; the estimate we are using is very conservative.) 

One other point should be made about Table 28. It shows that the large number of cases not 
assigned to a DCM track terminate very quickly, conflllI1.ing that most unassigned cases remain 
unassigned because they never reach the case management conference at which a track assigmnent 
would be made. 

Altogether, what can we conclude from Table 28? At least half and perhaps as much as two­
thirds to three-quarters of the cases assigned to tracks appear to be terminating within the track 
goals. In an additional three months beyond the track goals, 90% of all cases assigned to the 
track have tenninated. Without a standard, however, for how many cases should be resolved 
within track guidelines, it is difficult to say whether adherence to track goals is high, low, or about 
what might be expected. At best we can say that in a majority of the cases assigned to tracks, the 
judges and attorneys are maintaining a schedule that meets the DCM program's guidelines. 

Although this effect could be achieved by placing cases on tracks with sufficiently long 
deadlines to ensure completion within the track goal, two pieces of information suggest this is not 
the case here. First, the distribution of cases across tracks is heavily weighted toward the fastest 
tracks. Second, the overall median time to disposition is only seven months. 
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4. Caseload Indicators of DCM's Effect 

Another way to look at the effectiveness of the DCM system is to look at what has happened to 
the state of the court's civil caseload since DCM was implemented. In doing so, we must keep in 
mind that many faCtors influence the rise and fall of case termination measures. During the period 
of the court's demonstration program, a factor particularly likely to affect how many cases are 
terminating and at what age is the reporting requirement imposed by the CJRA in 1991. It instructs 
each court to report publicly, by judge name and case name, each case pending for more than three 
years as well as motions and bench trials undecided for more than six months. Further, two new 
judges, one appointed to an additional temporary judgeship, joined the court just as the 
demonstration program began. 

Because the administrative and non-administrative cases are handled differently by the court, 
these two caseloads are examined separately here. Figure 1 shows several key caseload trends for 
the non-administrative-or general civil-caseload for fiscal years 1988 to 1995. The vertical line 
shows the implementation date for the demonstration program. To place the rise and fall of these 
various measures in context, keep in mind that the median age of the court's civil caseload is seven 
months, and 70% of this caseload is disposed of in twelve months. 

Figure 1 shows that the court was terminating far more cases than were being filed in FY88 
and FY89, an effort noted by the advisory group in its analysis of the court and one that resulted in 
a large drop in the number of pending cases and the age of terminated and pending cases in the late 
1980s and early 1990s. As the court entered the demonstration period, its caseload had stabilized, 
and filings, terminations, and pendings were roughly equivalent. 

In the year following implementation of the DCM system-1992 to 1993-Figure 1 shows 
that the number of terminations rose sharply to a level well above filings. As a consequence, the 
number of pending cases dropped. The slight upturn in the mean age of terminated cases suggests 
the court was terminating older cases at this time. With more older cases out of the system, both 
the mean and median ages ofterminated cases fell from 1993 to 1994. We found similar trends for 
several specific case types, including labor, personal injury, and contract cases. 

The recent higher level of terminations without a history of rising filing rates seems to suggest 
that the demonstration program led to increased terminations and reduced the age of terminated 
cases. We cannot, however, be sure of this because of the two confounding factors mentioned 
above-the addition of a temporary judgeship and public reporting required by the CJRA. 

Figure 2 shows similar trend lines for the court's administrative caseload. The graph shows 
that before the demonstration period began, filings of the administrative-type cases were falling. 
Because of a sustained period of more terminations than filings, the court's pending administrative 
caseload dropped. The slight rise in mean disposition time in 1991 suggests the cases being 
disposed of were the court's older cases. In the following year (1991-1992), both the mean and 
median ages at termination dropped because fewer older cases remained in the system. 
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At first glance Figure 2 suggests that implementation of the DCM system arrested a series of 
positive trends, but it is clear that when fIlings rose again in 1993 the court responded by once again 
pushing terminations over fIlings and sustaining it through 1994 and 1995. The rise in mean and 
median age at tem:rination suggests that once again the court was disposing of older cases. Once 
these cases were disposed of, the mean and median ages fell. Whether the DCM system permitted 
it or something else provoked it, it is clear the court was able once again to push its terminations 
above its fIlings. 

Because overall disposition trends may obscure shifts in the underlying distribution of case 
dispositions, Table 29 (next page) shows the percentage of pre-DCM and post-DCM cases 
terminated in certain time intervals.56 The table reveals that since implementation of DCM a greater 
proportion of cases have been terminated during the very earliest time interval (zero-to-th.ree 
months }-38% of OCM cases compared to 31 % of non-OCM cases. Concomitantly smaller 
proportions of DCM cases have been terminated between four and nine months. At ten-to-fifteen 
months, the proportion of DCM cases disposed of is similar to the proportion of pre-DCM cases 
disposed of in that time frame, but beyond fifteen months we again fmd differences, with fewer 
DCM cases terminated in the longer time frames. 

Although these data show that dispositions have accelerated since OCM was implemented, we 
have the same problem we had when examining the caseload trends-Le., we cannot rule out other 
possible explanations for the shift, in this case the additional temporary judgeship and the court's 
tickler system, which closely monitors the answer period.51 Explanations we probably can rule out 
include the criminal caseload and changes in case mix in the civil caseload. During the 
demonstration period the felony criminal caseload has risen, placing more not less demand on the 
court. At the same time, there has been little change in the civil case mix, with the only notable 
change being a slight decrease in the proportion of contracts cases and an increase in the proportion 
of non-prisoner civil rights cases, changes that would not necessarily produce a shift to earlier 
dispositions.58 We also considered whether OCM might be prompting attorneys to voluntarily 
dismiss their case after encountering the court's requirements but found no evidence for this. 
Nonetheless, the possibility remains that factors other than OCM explain the shift to earlier 
dispositions. 

56 The analysis includes all civil cases, both general civil and administrative cases. The pre-DCM 
period includes cases filed between 9/1189 and 8/31192 and tenninated before 12131192. The post­
DCM period includes cases fIled between 911192 and 8131195 and terminated before 12131195. We 
do not use in this analysis or any other the court's non-DCM track, which was set up to be a 
control or comparison track. For several reasons, it is not a useful control group. First, patties 
were pennitted to remove their case from the track: second, the court found it could not 
completely abandon these cases and began issuing scheduling orders for them part-way through 
the demonstration period; and third, because of the CJRA reporting requirements judges gave 
these cases more attention than the original design pennitted. 

57 Since the tickler was created under DCM, it could be argued that it is part of the DCM system. It is 
not, however, part of the tracking system per se. 

58 Contracts cases decreased from 12% of the caseload to 9%, while non-prisoner civil rights cases 
increased from 8% to 14%. All other case types remained within a percentage point of each other. 
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I 

Table 29 
Percent of eases Terminated by Time Intervals, Pre-DeM and post-DeM 

Western District of Michigan 

Months to Disposition Pre-DCM Post-DCM 

0-3 31.0 38.0 

4-6 20.0 18.0 

7-9 18.0 15.0 

10-12 12.0 13.0 

13-15 8.0 9.0 

16-18 5.0 4.0 

19-24 5.0 3.0 

25-36 2.0 1.0 

37+ 0.1 0.0 

No. of Cases 4,095 4,158 

I 

From these analyses of caseload trends and disposition intervals, our conclusion must be a 
qualified one. While it is clear that the condition of the court's caseload has improved since 
implementation of DCM, we camiot say with certainty that the changes are due to DeM. The 
court's additional temporary judgeship, the CJRA reporting requirements, and the court's tickler 
system very likely also played important I"?les. 
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Chapterll 

The Northern District of Ohio's 
Differentiated Case Management Program 

In January 1992, the Northern District of Ohio adopted a system of case management tracks 
pW"Suant to the Civil Justice Reform Act's designation of that district as a demonstration district. 
The court's system, known as a differentiated case management system., or DCM, is the subject of 
this chapter. 

The DCM system in Ohio Northern was implemented in part to reduce the time and cost of 
litigation, but the court and its CJRA advisory group had a number of other goals in mind as well. 
In this chapter, we consider the system's success in achieving these goals in addition to its impact 
on litigation cost and time. 

This chapter is divided into three main sections. Section A presents our conclusions about 
the court's implementation of its DCM program and the program's impact. Sections Band C 
provide the detailed documentation that supports our conclusions: section B gives a short profile of 
the district and its caseload, describes the court's DCM program, discusses the process by which the 
court designed and set up that program, and examines how the court has applied the DCM rules; 
section C summarizes our fmdings about the program's effects, looking first at the judges' 
experience with the program, then at its impact on attorneys, and finally at its effect on the court's 
caseload. 

A. Conclusions About the DCM Program in This District 

Set out below are several key questions about the demonstration program in the Northern 
District of Ohio, along with answers based on the research findings discussed in sections B and C. 
As before, keep in mind that fmdings based on interviews with judges and surveys of attorneys 
reflect the respondents' opinions and experiences and do not necessarily provide conclusive 
evidence of DCM' s actual impact. 

Why use case management tracks? How are they differentfrom individualized case management? 

Assigning cases to tracks with case management guidelines can be viewed as nothing more than 
individualized case management under a different name, and the judges generally agreed with this 
characterization. They added, however, that assigning a track designation sends a signal to attorneys 
about what the court's expectations for a case will be; sets goals for scheduling of various case events, 
including trial; helps the judge and attorneys organize and plan the case; and provides account-ability 
for judges, prompting them to take an active role in the management of their cases. Attorneys also 
indicated that the track assignment helps them to organize and plan their case from the beginning. 
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Thus, track assignments, with their explicit goals and expectations, apparently provide structure 
and predictability from the outset of a case that is not always provided by individualized case manage­
ment. At the same time, several judges pointed out that tracks are not a "panacea." As one judge 
said, "You still have to be a hardworking judge, you still have to meet the deadlines. But it gives the 
hardworking judge an organizing principle." This comment was echoed by many attorneys, who 
pointed out that no system of case management can substitute for an involved judge. 

Does DCM reduce litigation time? 

During the demonstration period the court has for the most part maintained disposition time 
improvements that had been set in process before the DCM program began. To what extent DCM has 
enabled the court to maintain these improvements, we cannot say. Because the large degree of turnover 
on the bench during the demonstration period. may have worked against or obscured any beneficial 
effect of the program on disposition time, it is possible that effects could be seen after the bench has 
stabilized for some period. of time, but we cannot say at this time that that would be the case. 

Neither judges nor attorneys generally think the DCM program as a whole has a major effect on 
time to disposition. For those attorneys who do think there is an effect. however, the great majority 
cite a beneficial rather than detrimental effect on disposition time in the cases they litigated. In 
addition, two-thirds to three-quarters of the attorneys identified specific components of the DCM 
program-including the use of telephone conferences to resolve discovery disputes; setting of a firm 
trial date; an early case management conference with the judge; issuance of a scheduling order by the 
judge; and a fmal pretrial conference-as helpful in moving a case to disposition. Over half identified 
discovery time limits and Rule 26(a)(I) disclosure as helpful. 

Does DCM reduce litigation costs? 

Overall, attorneys were less likely to think the program reduced litigation costs than to think it 
reduced time to disposition. Most thought is had no effect on cost. A majority did believe, however, 
that two specific case management practices--use of telephone conferences to resolve discovery 
disputes and keeping fi.rm trial dates-helped to reduce cost as well as time. In addition, over 40% of 
attorneys cited two non-DCM case management practices-referral to ADR and Rule 26(a)(l) 
disclosures-as reducing costs. 

Are cenain case management practices more effective than others? 

The answers above suggest that several practices are particularly important for effective 
management of cases: using the telephone to resolve discovery disputes; holding trials as scheduled; 
holding an early case management conference; issuing a scheduling order; holding a final pretrial 
conference; setting time limits on discovery; requiring Rule 16(a)(I) disclosures; and referring cases 
to ADR. Attorney comments noting delays in motions rulings suggests effective management of 
motions is also important. 

ADR was also seen by a substantial minority of attorneys, however, as increasing costs and 
causing delay, suggesting its use must be carefully tailored to appropriate cases. Other case 
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management practices seen as increasing costs-by 15-25% of the attorneys--were papeIWork 
requirements, Rule 26(a)(2) expert disclosures, and the attorneys' joint case planning report. 

Does DCM benefit some types of cases more than others? 

On virtually all measures--time, cost, satisfaction, and views about the overall effectiveness of 
DCM-attorneys who reported the greatest benefit from DCM tended to be those in relatively 
standard cases, marked by assignment to the expedited or standard track, little fonnal discovery, and 
general cooperation between the parties. There are two possible explanations for these results. One 
is that DCM truly works better in these cases. Another is that attorneys' positive evaluations of 
DCM reflect the relative ease with which these cases might have proceeded anyway. The data do 
not permit us to evaluate which of these hypotheses might be true. 

Attorneys who were least likely to report benefits from the DCM program were those in 
administrative track cases. This is consistent with docket data showing that few of these cases 
terminate within the track guidelines. 

Does DCM provide benefits other than reduction of time or costs? 

Even though the majority of attorneys did not think the DCM program reduced time and costs, 
a great majority (85%) reported that it is an effective case management system, and judges were 
enthusiastic about the program as well. Attorneys pointed out that the program helps them organize 
a case; identify issues earlier; narrow discovery; and meet with the other side at an earlier point than 
they normally would. Judges also noted that DCM provides structure and organization for a case 
and further reported that the program causes judges to be more actively involved in case 
management, provides a system for monitoring case status, and provides accountability for judges, 
an of which they see as benefits. 

Members of the court's CJRA advisory group also pointed out the value of having gone 
through the process of designing and implementing the court's new case management system. 
Although not a benefit of DCM directly, the process created an avenue for discussion between 
bench and bar that had not existed before. 

B. Description of the Court and Its Demonstration Program 

Section B describes the demonstration program adopted by the Northern District of Ohio in 
January 1992. A brief profile of the court's judicial resources and caseload provides context for 
the discussion, which then describes in detail the steps taken by the court to design, implement, and 
apply its DCM system. 

1. ProfIle of the Court 

Several features of the court are important for our understanding of the court's implementation 
of DCM and the impact of the program on the district: the high number of vacancies and almost 
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complete change in the composition of the active Article m bench during the demonstration period; 
the high number of asbestos filings and the way they obscure the size of the court's routine 
caseload; and the higher proportion, compared to courts nationally, of administrative review cases 
filed in the district. 

Location and Judicial Resources 

The Northern District of Ohio is a large, urban court, headquartered in Oeveland, with offices 
in Toledo, Akron, and Youngstown. Each office has at least one resident district and magistrate 
judge. At the time the court became a demonstration district it had just been allocated a twelfth 
judgeship, having had eleven since 1985. For most of the 1980s, however, the court had at least 
one vacancy, and it entered the demonstration period with two-three if we count the unfilled new 
judgeship_ This condition worsened during the early 1990's, and by August 1992 five ot the 
twelve judgeships were unfilled, a situation that persisted until May 1994 (except for six weeks in 
early 1994, when a new appointment briefly reduced the number to four). Not until a surge of 
appointments in 1994 and 1995 did the court have its full complement of judges, which lasted for 
only six months until a judge took senior status in mid-1996. 

In addition to the active judges, the court receives substantial service from five senior judges. 
One serves as a backup for judges who cannot be available on a scheduled trial date. One maintains 
a full caseload, two carry a 50% caseload, and the remaining judge carries a 25% caseload. 

Because of the large number of retirements, deaths, and changes to senior status, plus the 
creation of the new judgeship, the composition of the active Article m bench has changed almost 
completely since 1990; nine of the current eleven active judges have been appointed since 1991. 
Four of the current seven magistrate judges have also been appointed during or since 1991, as have 
the clerk of court and chief deputy clerk. Most of the district judges, then, as well as the majority of 
the magistrate judges and the top court managers, have developed their case management 
procedures within the framework of the court's demonstration program. 

Size and Nature of the Caseload 

During the decade leading up to the demonstration program, the court's caseload grew rapidly, 
with civil filings more than doubling from 3,018 in FY80 to 7,032 in FY90.S9 Much 
of this increase was due to a very high number of asbestos cases filed during those years. Since 
1990, the growth has been slower and even dropped substantially for a couple of years, as Table 30 
shows (next page). 

What is most notable about Table 30 is the proportion of the civil caseload accounted for by 
asbestos cases-over half of all filings during the last three years. By the time the CJRA advisory 
group developed its differentiated case management plan for the district, these filings had become a 
significant factor in the district and prompted the group to develop a separate case management 
track and plan for handling these cases. In 1991, the asbestos cases were transferred pursuant to an 

59 Source: Annual reports of the director of the Administrative Office, 1980 and 1990. 
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order of the Panel on Multi-District Litigation, a step that significantly lowered the civil caseload 
demands in the Northern District. 60 

Table 30 
Cases Filed in the Northern District of Ohio, 1990-199~1 

Statistical Cases Filed Filings Per Judgeship 

Year Total Civil Criminal Non-Asbestos Civil Actual Weighted 

1990 7480 7032 448 2985 876 450 

1991 4875 4439 436 3386 403 349 

1992 4950 4464 486 3547 412 370 

1993 8209 7659 550 3550 683 441 

1994 7603 7140 463 3422 663 415 

1995 8660 8184 476 3601 721 424 

The remaining portion of the civil caseload has increased about 6% since 1991, the year the 
court designed its demonstration program, while the criminal caseload increased about 8% during 
that time. Compared to national growth in civil filings of about 3% since 1991, the Northern . 
District's civil caseload growth bas been above average, as has its criminal caseload growth, which 
increased while criminal filings nationally decreased. 

A more telling measure of the demand of the court's caseload, however, is its weighted filings 
per judgeship, which takes into account the relative demand of different types of civil and criminal 
cases. The court's weighted filings rose initially during the demonstration period, then declined 
somewhat and remain, at 424 cases per judgeship in 1995, below the national average of 448 cases 
per judgeship. Because of vacancies in this district, however, the per judgeship figures understate 
the number of cases actually carried by each judge during much of the demonstration period. 

Table 31, which identifies the principal non-asbestos case types filed in the district, shows that 
civil rights cases make up by far the single largest group (see next page). The Northern District is 
similar to most other district courts in its caseload composition, in that the fIrSt four case types 
listed in the table, along with habeas corpus cases, also represent the primary case type 
concentrations nationally. However, the Northern District bas roughly twice the proportion of 

flO Asbestos cases continue to be filed in the district and place paperwork demands on the clerk's 
office, but the judges are not responsible for their pretrial management. Because the cases have 
been removed from the district, they are not included in our study. 

61 Sources: 1995 Federal Court Management Statistics; 1995 Report of the Director of the 
Administrative Office; records of the Northern District of Ohio. Total, civil, and criminal filings 
are reported for fiscal years, which end on September 30; asbestos filings are reported for calendar 
years. The measure for weighted filings includes asbestos cases, but the weight of these cases is 
very small. It is not clear what explains the drop in total and civil filings in 1991 and 1992, nor is 
it clear the numbers are correct. Statistics kept by the court and at the national level do not agree. 
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labor relations and administrative review (principally social security) cases and a noticeably smaller 
proportion of contract cases than do the district courts nationwide. During the demonstration 
period, its area of greatest non-asbestos civil caseload growth has been personal injury cases (up 
39% since 1991) and its area of greatest decline has been in administrative review cases (down 
25%). 

Table 31 
Principal Types of Non-Asbestos Cases Filed, FY9SC 

Northern District of Ohio 

Case Type_ I Percent of Civil Filings 

Civil Rights 29.0 

Personal Injury 14.0 

Labor Relations 11.0 

Contract 9.0 

Administrative Review 9.0 

In this district, unlike some of the other demonstration districts, the program adopted under the 
CJRA applies to all case types. Thus, our examination of the district covers the full range of civil 
cases. 

2. Designing the DCM System: How and Wby 

In 1991, when the court's advisory group analyzed the district's condition in preparation for 
making recommendations to the court, they noted the bigh asbestos filings in the district, the rise in 
the number of criminal trials (30% of all trials in the district), and the impact of the court's judicial 
vacancies. Given these conditions, the group was struck that despite what they considered 
enormous demands on the judges, the median disposition time placed the court at about the average 
for federal district courts. This fact, coupled with their fmding that ''the work ethic of District 
Judges is satisfactory and, in most instances, superior," prompted them to ask whether there was a 
need for change in the court's management of its cases.63 

The group recognized that because the court was designated a demonstration district they were 
obligated to prepare a plan, but they also concluded ll:tat "any program which places all civil case 
filings into a single-track processing system as the present system does, inevitably creates delays 

62 Source: Records of the Northern District of Ohio. The court's figures are used instead of national 
data because national data include asbestos cases. 

63 Civil Justice Reform Act Advisory Group, Report and Recommendations: Differentiated Case 
Management Plan With Suggested Rules and Commentary. November 27, 1991: 19. 
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and, in some cases, the delay is considerable ... 64 The group pointed out as well that the great 
variety of case management orders used by the judges made unnecessary demands on attomeys.6S 
And they'acknowledged the widespread perception that litigation costs are too high, though they 
noted that the actual costs of litigation had not been documented. They attributed the primary , 
litigation costs, whether too high or not, to discovery, motions practice, and trial.66 

Within this particular combination of caseload and resource conditions, the advisory group and 
court designed the court's differentiated case management system. The district's specific 
responsibility under the statute was to "experiment with systems of differentiated case management 
that provide specifically for the assignment of cases to appropriate processing tracks that operate 
under distinct and explicit rules, procedures, and time-frames for the completion of discovery and 
for trial. ,,67 " 

Issues Considered by the Advisory Group in Designing the DCM Program 

The advisory group took the lead role in designing the DCM program, with substantial 
assistance from the court. Based on its analysis of the district, the group determined at the outset 
that "case-specific management plans which fono the basis of DCM will help reduce unnecessary 
time spent between the events in litigation and the overall time to disposition:>68 An important tool 
for accomplishing this, they thought, would be a standard case management order, instead of the 
variety of orders used by the judges, that would provide attorneys and their clients dates for 
discovery cutoff, future conferences, motions cutoff, and trial. 

Interviews with advisory group members in 1993 revealed several additional goalS.69 In one 
member's view, the basics of the DCM program already existed in the principles of judicial case 
management, so the issue was not what to adopt but how to make it work better in this court. 
Several said the group knew that some of the judges were not active case managers, and it was the 
group's hope that the new system would help them become better managers. Each noted their hope 
that the system would resolve the long-standing problem of delays in motions rulings. 

The group began its planning by developing a flow chart of how a case moves through the 
coun, which highlighted the issue of the timing for key events. Group members had varying 
perspectives on the appropriate timing for these events, but recommended that for several reasons 
the DCM system require an early case management conference, preferably within ninety days of 
filing the complaint, and that all pretrial dates be set at this conference. Although a small number of 
judges thought this would be too early for parties to know their discovery needs, thus making 

~ ld., p. 19. 

65 Supra, note 63, p. II. 

66 Supra, note 63, p. 20. 

67 P.L. 101-650, Sec. 104. 

68 Supra, note 63, p. 19. 

69 For a deSCription of our research and data collection process, see Appendix A. 
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planning impossible, others felt an early conference would make the judges and attorneys, as one 
said, "gear up for the case as soon as possible." Some hoped an early conference would also 
prompt plaintiffs to accomplish service more quickly. 

To determine the number of tracks and their requirernents, the advisory group looked at the 
court's caseload to see what kinds of cases were flled in the court and how these might be 
categorized. The group also looked at systems adopted by state courts and discussed these with 
two consultants hired by the court who had assisted state courts in establishing DCM systems.'o 
Although some advisory group members wanted to push for a nine-month disposition for all cases, 
the group recommended several distinct tracks calibrated to caseneeds. 

How to set and keep a finn trial date generated extended discussion by the advisory group. In 
the end, because the group wanted a firm date more than they wanted an early setting of the date, it 
recommended that the trial date be set at a midpoint status conference rather than at the case 
management conference. If it were set early, many feared, the chances of the trial being continued 
would be too great. The advisory group also recommended that the court establish a mechanism for 
referring a trial to another judge if the assigned judge wasn't available on the trial date. 

The advisory group also vigorously debated whether to require parties to attend the initial case 
management conference. Because many parties are from out of town, some members thought i~ 
would be too costly. Others believed party attendance would make a substantial difference in case 
progress. Initially a strong rule requiring attendance was drafted, but in the end the rule was re­
written to give the judges flexibility in deciding whether parties should attend. 

One of the greatest concerns of the advisory group was the frequent delays in motions rulings. 
The group recommended that the judges hold regular motions days to expedite decisions, a 
recommendation the judges opposed. The court's final rule did include a proviSion for motions 
days, as well as deadlines for rulings on motions. . 

During its design stage, the advisory group met with the magistrate judges to hear their views 
about the court's case management practices and their role in it. The advisory group believed the 
magistrate judges' role should be expanded, particularly to include more trials on consent. To help 
reach this objective, the advisory group recommended that the attorneys be directed to discuss with 
each other when planning the case whether a magistrate judge could have jurisdiction over the case. 
The advisory group also recommended that this matter be included in the topics for discussion at 
the initial case management conference. 

A committee of the bar had been working on ADR recommendations for some years prior to 
the ClRA, so this issue was not new or controversial to the group. They also knew the court had 
been moving toward expansion of ADR and thought it would be helpful to have all the forms 
incorporated into an overall program. Moving into more ADR "was not tough," said one member. 

70 Before the implementation of DCM in the Northern District of Ohio and the Western District of 
Michigan, fonnal DCM programs had been implemented only in state couns. 
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The only real task was to expand the group of neutrals, a task undertaken by a subcommittee of the 
advisory group, which screened the applicants and made reconunendations to the court. 

The advisory group members we interviewed were unequivocal in their praise of the CJRA 
process. While they felt they had developed a promising plan for the court, "one of the greatest 
benefits," said one, "is that for the first time there's an avenue for discussion between lawyers and 
the court. I can't emphasize enough how much this means." At the same time, these members 
hoped the plan would bring improvements, though their expectations were modest. "I don't think 
we'l1 see a drastic change in three years," one said. "Cases won't just be zipping along, but things 
will be working better." The biggest change, several said, would occur when the vacancies were 
filled. 

The Court's Role and Goals in Designing the DCM System 

The chief judge played a key role in designing and implementing the DCM program. One of 
his main tasks, apparently, was to convince the judges that DCM was not a mechanistic program 
and that judicial discretion would not be undermined. His enthusiasm and ability to conununicate 
the program to the judges is said by many to have been a key element in gaining the court's 
agreement to try DCM. In addition to the chief judge, another judge served as liaison to the 
advisory group, and a third judge, who had already been working on a revision of the local rules, 
made additional changes to include the DCM system. 

The court's clerk and chief deputy clerk were members of the advisory group and thus were 
able during the design phase of DCM to bring into the discussion the likely impact of the plan on 
court procedures. They worked closely with the advisory group, the consultants, and the judges in 
identifying changes--for example, in local rules and forms--that would be needed to put the plan 
into action. Staff were assisted in this task by the two consultants the court retained. 

In designing its DCM program, the court had several purposes in mind. According to the local 
rules, the court adopted differentiated case management to "permit the Court to manage its civil 
dockets in the most effective and efficient manner, to reduce costs and to avoid unnecessary delay, 
without compromising the independence or the authority of either the judicial system or the 
individual Judge" (Rule 8.1.1). 

Individual judges named the same primary purpose as is given in the rules, to reduce cost and 
delay. In addition, the judges identified a large number of other reasons for adopting the DCM 
system, each arguably a component of reducing cost and delay: to get a handle on the backlog; to 
get a handle on the flow of cases and make the flow more predictable; to establish accountability of 
the judges; to make everyone realize cases differ and that time and resources should be allocated 
accordingly; to make sure cases receive adequate attention from the court; to involve judges more 
actively in oversight of cases; to give judges and attorneys parameters for evaluating and planning 
the case; to focus attorneys on what really matters in the case; to identify appropriate cases for 
ADR; and to make an early identification of cases that can settle. 
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3. Description of the DCM System 

The court formally adopted the Differentiated Case Management Plan on December 13, 
1991.71 The plan was incorporated into the local rules as Section 8 and became effective for cases 
filed on or after January 1, 1992. The core elements of the DCM program are as follows. 

The System of Case Management Tracks 

TIle DCM program requires that every civil case be assigned to a case management track. 
While some types of cases--those on the administrative track-are generally assigned by clerk's 
office staff, most civil cases are assigned to a track only after review by the judge and discussions 
with counsel. Each track has its own guidelines and time-frames for discovery, motions practice, 
and trial, which apply to cases assigned to that track. Although Rule 8:2.1 sets out specific 
requirements for each track, including a fixed number of interrogatories and depositions, 
commentary in the court's DCM plan notes that these requirements are guidelines, which may be 
modified by the judge at the case management conference. Table 32 (next page) lists the court's 
five case management tracks, their requirements, and the typical characteristics of cases suitable for 
each track. . 

Case Information Statement; Attorneys' Meeting and Joint Statement 

When each party fIles their initial documents with the court-whether the initial claim or a 
responsive pleading or motion-the party must also submit a Case Information Statement, using a 
form provided by the court (Rule 8:3.1). The form provides the court some initial, though limited, 
information about the case, including the party's preferences regarding the track assignment and 
any special case characteristics the party considers relevant to the track decision. 

The parties provide further information to the court when they submit their joint case 
management statemen~ which must be fIled at least three days before the initial case management 
conference (initially called a "joint stipulation regarding conference agenda items"). As part of 

. their preparation of this statement, counsel must meet to discuss their case. The order informing 
counsel of these requirements, which is sent to them within five calendar days after the last 
responsive pleading, identifies the matters counsel should discuss in their meeting and address in 
their joint statement, including whether Fed. R. Civ. P. 26(a)(I) disclosures have been made, 
whether ADR is suitable for the case, what track counsel recommend, what kind of discovery is 
needed, and how discovery should proceed. The order also may, depending on practice of the 
individual judge, notify the parties of the court's recommended track assignment 

Commentary to the DCM plan states that with advance notice of the track-and thus the 
procedural requirements contemplated by the court-and with advance discussions of the case's 
issues and the discovery needed, counsel are expected to be better able to discuss the case with the 
judge at the case management conference. 

71 Pursuant to the Civil Justice Reform Act (28 U.S.C. § 474), the coun's plan was reviewed and 
approved by the Judicial Conference and a committee of judges in the Sixth Circuit. 
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Track 

Expedited 

Standard 

Complex 

Administrative 

Mass Tort 

I 

Table 32 
Case Characteristics and Track Requirements for DCM Tracks 

Northern District of Ohio 

Case Characteristics Track Requirements 

Limited documentary evidence 9 months from filing to termination 

Few and clear legal issues Discovery completed within 100 days after case 

Few parties and fact witnesses management plan filed 

No expert witnesses Interrogatories limited to 15 single-part questions 

Less than 5 days for trial per party 

1 fact witness deposition per party 

High probability of ADR 

More than a few legal issues, 15 months from filing to termination 

some unsettled Discovery completed within 200 days after case 

Up to 10 fact witnesses management plan filed 

2 or 3 expert witnesses Interrogatories limited to 35 single-part questions 

5-10 trial days per party 

3 fact witness depositions per party 

Moderate to high probability of ADR 

Voluminous documentary evidence 24 months from filing to termination 

Numerous fact and expert witnesses Pretrial schedule and scope of discovery established at 

Numerous procedural and legal case management conference 

issues, some possibly unique Moderate probability of ADR 

More than 10 trial days 

Cases involving social security, No discovery without leave of court 

prisoner pro se, recovery of Normally determined on pleadings or by motion 

government funds, etc. Assigned directly to magistrate judges for report and 

recommendation 

Asbestos cases Treated in accord with a special management plan 

adopted by the court72 

72 As noted previously, asbestos cases, the primary case type on this track, have been transferred 
under an MDL order, and their management is not examined in this study. 
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Initial Case Management Conference and Case Management Order 

Rule 8: 1.2 directs that a case management conference be held within thirty calendar days after 
the date for filing last responsive pleadings and not later than ninety days after defendant has filed 
notice of appearance, whether or not responsive pleadings have been filed. The rule of thumb used 
by most judges is to hold the conference within ninety days after case filing. The local rules direct 
the parties to be present with counsel unless good cause is shown why they should be excused. 
Counsel may seek to participate by telephone rather than in person (8:4.2). 

Rule 8:4.2 also establishes the agenda for the conference, which includes determining the type 
and extent of discovery, assigning the case to an appropriate track, setting discovery and motions 
cutoff dates, and setting the date for the status conference held approximately halfway between the 
case management conference .and the discovery cutoff date. The judge and counsel are also 
expected to discuss the suitability of the case for ADR, whether consent to a magistrate judge would 
be appropriate, and disclosure of discovery infonnation. Commentary in the DCM plan states that 
the case management conference should be used as well to encourage the parties to narrow the 
issues in the case, to establish priorities for completing key tasks in the litigation, and to review 
anticipated discovery problems. 

The decisions made at the case management conference are recorded in a case management 
plan developed at the conference, which provides the scheduling order for the case. 

Discovery Requirements 

As Table 32 (above) shows, the DCM tracks provide guidance on the likely amount of 
discovery to be permitted for cases 9f different characteristics. These limits are set at the initial case 
management conference (Rule 8:4.2). Subsequent to the adoption of DCM, the court adopted 
additional requirements concerning discovery when it decided to opt into the 1993 amendments to 
Fed. R. Civ. P. 26. These requirements, wbjch include initial disclosure and postponement of 
discovery until disclosures have been made, have been incorporated into Rule 8. 

Also incorporated into the DCM rules is a court requirement that predated the DCM plan but 
has now been integrated into the DCM system: before seeking court assistance in resolving a 
discovery dispute, the parties must make every effort to resolve the dispute between themselves 
(Rule 8:7.4). When court assistance is sought, counsel must certify that they have tried to resolve 
the dispute but failed. The judge will then attempt to resolve it through a telephone conference, 
resorting to written motions only when all other efforts have failed. 

Motions Requirements 

To ensure that case progress will not be delayed by pending motions, Rule 8:8.1 provides for 
regularly scheduled motions days. In addition, Rule 8:8.2 requires that magistrate judges issue 
reports and recommendations on dispositive motions within thirty days of the reference date and 
that judges decide nondispositive motions within thirty days and dispositive motions within sixty 
days of hearing. 
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Midpoint Status Conference; Setting and Keeping Firm Trial Dates 

According to Rule 8:5.1, a status conference should be held midway between the case 
management conference and the discovery cutoff date. At this time, counsel can discuss with the 
court any problems that have arisen in the case, including problems meeting the court's schedule. 
Parties with settlement authority must attend this conference so productive settlement discussions 
can be held. The rule also specifies that the trial date will be set at this conference and provides that 
if, for any reason, the assigned judge cannot start the trial within one week of the scheduled date, the 
case will be reassigned to another judge for prompt trial. 

Table 33 provides a time line summarizing the schedUling of the principal DCM events. 

Table 33 

Time LiDe for DCM Pretrial EveDts 
Northern District of Ohio 

Event Timing 

Court issues order setting case Within 5 calendar days after date for filing last responsive 
manageDlentconference pleadings - rule of thumb is about 60 days after case filing 

Counsel file joint statement At least 3 days before case D18Dagement conference - about 
85 days after filing 

Court holds case Dlanagement Within 30 calendar days after date for filing last responsive 
conference pleadings or 90 days after defendant files an appearance - rule 

of thumb used by most judges is 90 days after case filing 

Court holds status conference Midway between case manageDlent conference and discovery 
cutoff date 

Alternative Dispute Resolution (ADR) 

! 

i 

Although ADR is not a component of DCM, the court has provided for the integration of ADR 
into case management by requiring each judge to discuss ADR with the parties at the case 
management conference (Rule 8:4.2) and by listing for each track the suitability of ADR for cases 
on that track (Rule 8:2.2). The local rules on ADR permit the judges to refer a case to ADR at any 
stage in the litigation, and it authorizes the judge to mandate, where appropriate, the use of ADR 
(Local Rule 7). 

The court has established four principal ADR procedures: voluntary, nonbinding arbitration, 
early neutral evaluation (ENE), mediation, and summary jury or bench trial.73 Local Rule 7 sets out 

73 Rule 7 also provides for referral to any other form of ADR considered appropriate by the judge. 
The court's voluntary arbitration program is one of ten authorized by 28 U.S.C. §§ 651-658. 
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comprehensive rules for the use of each of these types of ADR, including how cases are selected and 
referred, whether written J;rulterials must be submitted, who must attend ADR sessions, what fees 
must be paid, and what degree of confidentiality is required. The ADR programs are directed by an 
ADR administrator, who is responsible, among other duties, for maintaining the Federal Court Panel 
of arbitrators, evaluators, and mediators. 

Pending Inventory Reduction Plan (pIRP) 

At the time the court adopted the DCM program, it was concerned that the new program, which 
applied only to newly med cases, not divert the court's attention from pending cases. Thus, the 
court adopted a special Pending Inventory Reduction Plan to make sure attention was given to non­
DCM cases. This plan, the court hoped, would also help reduce the substantial docket of older 
cases. 

Initially, the Pending Inventory Reduction Plan, by giving visibility to the pending caseload, 
prompted a major effort by the court to dispose of its older cases. Status conferences were scheduled 
before the magistrate judges in cases that had not been actively litigated, which prompted tennination 
of many cases that had settled but not med dismissal notices. Other cases were transferred from 
judges with substantial backlogs to judges who were current or were handled by visiting judges, 
which also terminated many cases. Although the concentrated effort of the initial inventory reduction 
plan has subsided, the court retains its goal of keeping the percentage of older cases to a minimum. 

4. Implementing and Maintaining the DCM System 

The Role of Court Staff and the Judges 

During the winter and spring of 1991-92, the court-and its staff in particular-undertook the 
changes needed in court operations to translate DCM from a set of rules to a set of daily routines. 
Because the court's clerk and chief deputy clerk were members of the advisory group;they were 
able during the design phase of DCM to anticipate implementation problems and work with court 
staff to make plans for changes in court operations. 

Overall coordination of changes in clerk's office procedures was the responsibility of the 
DCM coordinator, a law clerk to the chief judge who took on the DCM project as his clerkship 
was ending in early, 1992. He served as liaison between the judges, consultants, advisory group, 
and rules advisory committee; helped develop consensus on implementation issues; prepared 
educational materials for training court staff and the bar; assisted clerk's office staff in applying 
the new rules; and worked with automation staff to develop new data fields and reports. 

The program was included in the Federal Judicial Center's study of the voluntary arbitration 
courts. See D. Rauma and C. Krafka. Voluntary Arbitration in Eight Federal District Courts: An 
Evaluation. Federal Judicial Center, 1994. 
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The court found its automation staff especially critical for implementing DCM. The system 
required, for example, that new types of events, such as assignment of a case management track, be 
docketed and that new docketing screens be created for these events. Further, in adopting a 
rigorous case management approach the court wanted to be able to monitor whether case 
events-such as the scheduling of the case management conference and assignment of a 
track-occur on time. The automation staff tailored the court's docketing system to provide such 
reports. These changes were a significant challenge for the court, .since it had not had the capability 
before DCM to generate computerized reports and had to customize its computer system very 
quickly. 

Although not technically related to DCM tasks, two new staff positions were created during 
implementation of the OCM program. With the expansion to a full set of ADR options and 
maintenance of a panel of court-approved neutrals, the court determined that full-time staff was 
needed to manage ADR and hired an ADR administrator and ADR secretary. Their duties include 
recruitment and training of neutrals for the court's ADR panel, assignment of neutrals to cases, and 
monthly reporting on the number and status of cases in ADR. 

. Although DCM implementation was a period of intense planning for court staff, the roles of 
most were not substantially changed by the new system. The primary change for most staff has 
been the use of new forms, routing these forms correctly, and using new statistical reports for case 
monitoring. For example, intake clerks must now check whether plaintiffs flle the required Case 
Information Statement with the initial pleadings and then must direct that form to the courtroom 
deputies. DCM has also imposed few new duties on chambers staff. A number of judges think, 
in fact, that the DCM system has made their staff, including their law clerks, more efficient. The 
system helps staff set priorities for their work by specifying which cases need attention. In 
addition, the monthly case status reports help staff make sure no case or event is overlooked. 

To the extent DCM still needs specific coordination today, it continues to be provided by the 
DCM coordinator, who is now the chief deputy clerk. He describes the system, however, as so 
fully integrated into the court's practices that it has become the routine. His specific DCM duties 
today consist primarily of reviewing statistical reports. For the rest of the clerk' s office and 
chambers staff, their principal responsibility under DCM is to maintain current and readily 
accessible information about each case for the judges' use and to promptly notify counsel when 
they must meet an obligation to the court, duties similar to those of clerk's staff in most courts. 

To a great degree, the primary responsibility for maintaining the OCM system lies with the 
judges, tllI'ough their enforcement of its requirements. The system is not self-executing, as one 
judge noted, but requires each judge's active and continuing commitment to establishing and 
meeting the deadlines set for each case-a responsibility that is, of course, supported in essential 
ways by the clerk's office, the chambers staff. and the court's computer-generated reports. 

Although DCM has become the routine. one of the court's managers noted that "you can't 
just walk away from it when it's up and running. Automation in particular is an on-going 
process." The court is now creating new computer systems that will permit judges to access 
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information in chambers rather than having reports generated by the clerk's office, a step that will 
enable judges to call up only the information they fmd necessary. 

In hindsight, said some of those who were involved in the implementation process, it would have 
been easier if the court bad held a meeting of all the judges and staff at an early stage to introduce 
them to DCM and work out coordination of the various roles. Absent such a meeting--or set of 
meetings--wben DCM began there were different interpretations among the judges about what the 
rules meant and varying levels of commitment to some of the rules. Some of the judges who had 
been on the bench for some time were in particular reluctant to change their practices. Over time, it 
was reported, these differences in practice have for the most part disappeared, especially with the 
appointment of new judges whose only experience in the court is under the new rules. 

Forms Used by the DCM System 

Although the court spent a fair amount of time developing forms during implementation of 
DCM, this does not indicate that a DCM system requires a great number of forms. In fact, there 
are only three key forms for this program (see Appendix 0. The first is the Case Information 
Statement fIled by counsel, on which counsel indicate what type of case they are filing, which case 
management track they think it should be on, and any issues they consider relevant to the track 
assignment. 

The second key form is the Notice of Case Management Conference, which the judge sends 
within ninety days of case filing to inform counsel of the preparations they must make for the initial 
case management conference. With the notice, counsel receive a form-Report of Parties' 
Planning Meeting Under Fed. R. Civ. P. 26(t) and L.R. 8:4.2--for reporting to the court the 
outcome of these preparations. The sections of the form essentially cover the topics that will ~ 
discussed at the upcoming case management conference. 

Upon completion of the case management conference,.the judge issues a case management 
order. The court has not developed a special form for this order, but the attorneys' planning report 
to the court provides the judge substantial assistance in preparing the case management order. 

When the DCM system was fIrst implemented the court also used a notice signed by the chief 
judge and given to all plaintiffs at filing to inform them about the court's new case management 
system and to direct them to the relevant local rules. The court has found that most attorneys are 
now familiar with DCM and has suspended use of this notice. 

Education of the Bar 

As soon as the court approved the DCM rules, the advisory group and court began the task of 
educating the bar to this new case management system. The first step in some sense had already 
been taken, one judge noted, when the court appointed a diverse and higbly respected advisory 
group whose lead others would follow. 

96 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

The court and advisory group nonetheless put extensive resources into bar education. Continuing 
legal education sessions were held in each division, and attendees were given a binder containing the 
court's new rules, the DCM forms, and a chart showing the flow of cases through the court. Both the 
DCM and ADR programs were described in depth by members of the court and advisory group. They 
also held seminars at the district's largest law firms, spoke at many bar functions, and developed a 
brochure on DCM and ADR to give to plaintiffs at filing and to attorneys at bar meetings. 

The Budget for DCM 

The costs reported by the court for implementing and maintaining its DCM program are shown 
in Table 34.74 As in the Western District of Michigan, the costs of starting the DCM program were 
greater than the subsequent costs to maintain it. Early costs included in particular the assistance of 
consultants to design the DCM system; supplies and equipment (much of the cost due to printing 
and postage associated with bar education); improvements in the court's automation system; and a 
CJRA staff attorney and secretary, whose time was lfsed for both the DCM and ADR programs. 

i 

I 

FY Consultants 

1991 $4,934 

1992 $28.644 

1993 $20,994 

1994 $2,336 

1995 $0 

1996 $0 

Total $56,908 

Table 34 

CJRA Expenses, Fiscal Years 1991 to 1996 
Northern District of Ohio 

Travel Supplies# I Automatio Training Staff* 
n 

$0 $17,205 $5,829 $0 $0 

$0 $47,754 $16,552 $7,856 $64,301 

$324 $42,852 $2,540 $0 $111,585 

$0 $9,825 $656 $0 $77,049 

$0 $6,130 $1,758 $0 $67,228 

$0 $9,231 $0 SO $79,355 

$324 $132,997 $27,335 $7,856 I $399,518 

# Includes supplies. furniture, printing, postage, telephone, and office equipment. 

ADR+ I Total 

$0 $27,968 

$19,292 $184,399 

$3,520 $181,815 

$2,570 $92,436 

$1,745 $76,861 

$3,021 S91.607 

$30,148 $655,086 

* Includes salaries of both DCM and ADR staff. ADR accounts for the largest portion: an estimated 
$333,903 out of the total staff costs for '92-'96. 

+ Includes consultants, training, and fees paid to arbitrators. 

I 

Now that the program has been established, the court no longer uses the consultants and has 
not retained its CJRA staff attorney and secretary. Costs associated with automation, training, and 
providing materials to the bar have also decreased (in part because the bar bears the costs now by 
providing on-going education at regular bar conferences and CLE courses). The principal cost that 
remains is staff salaries. specifically the salaries of the ADR administrator and ADR secretary. 

74 Letter from G. Smith to D. Stienstra, December 4, 1996, on file at the Federal Iudicial Center. 
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Most of the current costs, then, are attributable to the COurt'S ADR programs and almost none to the 
DCM program.7S As in the other demonstration districts. Ohio Northern was able to receive 
additional funding under the CJRA. 

5. The Court's Application of the DCM Rules 

Although the court's DCM rules provide a comprehensive set of practices, a major test of their 
viability is whether they are in fact used. In this section we discuss how the judges have applied the 
rules, using infonnation acquired through interviews with the judges and court staff. We also show 
the pattern of track designations that result from the judges' application of the rules, which 
demonstrate the extent to which the track system has become integral to case management. 

Application of Specific DCM Rules 

Management of Cases on the Administrative Track 

For one group of cases, adoption of the DCM system has not meant substantial change. 
Although cases involving agency review are assigned to a track, in reality the management of these 
tracks differs little from past practices. The track simply formalizes that practice, which is to refer 
the cases at filing to a magistrate judge for a report and recommendation or to a judge for dismissal 
if an answer is not fIled. The purpose of assigning these cases to a specific track is more to permit 
monitoring of their progress than to provide new procedures. 

Tracks, Case Management Conferences, and Finn Trial Dates 

For the remaining-and largest -portion of the civil docket, almost every judg~ said slhe 
holds the initial case management conference in nearly every case, assigns all cases to tracks, issues 
a case management order in every case, and tries to maintain firm trial dates. There was no 
disagreement about the importance of these DCM elements.76 

The judges who on occasion do not apply one of these DCM rules explained that they 
generally don't apply the rule for a very specific reason. For example, if, after reviewing the 
attorneys' joint statement and perhaps talking with them on the telephone, the judge believes a 
summary judgment motion is likely to resolve the case, sIhe will ask for briefs and not hold the case 
management conference. If the motion is later denied, the judge then holds the conference, assigns 
an track, and sets dates. To some extent these instances do not fit very well within a tracking 
system, explained one judge-or at the very least they "mess up" statistical reporting 

7S [d. 

76 A search of the court's electronic docket (ICMS) revealed that a case management conference was 
held in at least 85% of the cases assigned to the court's three principal non-administrative 
tracks-expedited, standard, and complex. This may be a slight undercount. Below we look at the 
number of cases assigned to tracks. 
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about the system-because by the time the case management conference is held the case may be 
well outside the time-limit for the appropriate track, which is calculated from filing. In such 
situations, judges 'nonetheless assign the appropriate track in terms of the amount and timing of 
discovery, knowing that the total days the case will take may fall outside the track limit. 

Although most judges said they hold a case management conference in nearly all eligible cases, 
some judges reported that other judges do not hold this conference themselves but have their law 
clerks or other staff conduct them--a practice not provided in the rules and highly disapproved by 
the judges who mentioned it. None of the judges acknowledged that staff conduct their case 
management conferences-perhaps because none do or perhaps because they know it is 
disapproved-but the judges who attributed this practice to others urged that it be discontinued. 

Case Information Statements and Attorneys' Joint Planning Report 

Other components of the DCM system are not as rigorously followed. For example, although 
95% of plaintiffs' attorneys flle the Case Information Statement (CIS), compliance by defense 
attorneys is, according to the judges, much lower. The judges have not tried to enforce this rule, 
however, because most of them give little attention to the CIS, fmding the attorneys' joint planning 
statement an:d the initial claim sufficient for their preparation for the case management conference. 

Even so, the judges reported that a fair number of attorneys do not flle the joint statement. For 
some judges, this was not a significant problem. In their view, the planning meeting between the 
attorneys is the essential tool for getting them to prepare for the case management conference. 
Oth~r judges, however, fmd the joint statement very helpful because it serves as a guide for the case 
management conference and saves time in that conference. While they acknowledge that the 
attorneys' meeting is probably the most important element in preparing them for the conference, 
they believe the meeting is held only because of the obligation to prepare a statement. Several 
judges urged continued vigilance on the part of the court in getting attorneys to flle these 
statements. And all agreed that some method for getting the attorneys to discuss the case before the 
case management conference-whether a joint statement, disclosure, or some other device-is very 
beneficiaL 

Limits on the Amount of Discovery 

The court learned early in the process of implementing DCM that rote application of the limits 
on interrogatories and depositions, caused, as one judge said, "flat-out resentment by the bar." 
Rote application also violated the principle of individual attention to each case's needs. Once the 
court made it clear to the bench and bar that the discovery limits listed for each track were 
guidelines, not rules, the problem disappeared. Using them as guidelines rather than rules does not, 
some judges pointed out, undermine the DCM system. The judge may, for example, place a case 
on the expedited track because sIhe and the attorneys agree it can move quickly, but the judge may 
also permit more depositions or interrogatories than suggested by the track guidelines if a greater 
number are needed for that case. 
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Disclosure 

Another area in which some judges' practices vary from the rules is in the implementation of 
initial disclosure. 1bese are to some extent court-sanctioned departures, because the court permits ' 
the judges, in light of bar objections to disclosure, to apply the rule at their discretion. About half 
of the judges generally do so and require the parties to make disclosures before the case 
management conference. They find, as one judge said, that "it increases the sense of urgency and 
moves discovery along." These judges reported few or no disputes over disclosure. The judges 
who do not require disclosure generally did not object on any grounds other than practical ones. 
Because they hold the case management conference so early, said some judges, they are already 
moving the cases so quickly that disclosure is unnecessary. Others find that Rule 26's 
requirement that formal discovery be postponed undermines the case management conference by 
keeping important information out of the conference. 

Status Conferences 

While most judges said they agree in principle with the importance of monitoring case 
progress, several noted that they have abandoned Rule 8's requirement of a midpoint status 
conference, at least in some cases. Some judges described the status conference as "a waste of 
time" and said they hold it only for cases that need monitoring. In too many cases, one judge said, 
''the attorneys and I looked at each other and cij.dn't know why we were there." Other judges find 
the midpoint conference helpful in most cases because, in the words of the judges, it "reminds 
attorneys to keep the case going," "brings problems to light," "helps eliminate unnecessary 
discovery," and "helps define issues." Judges' positions on this component of the rule generally 
were strongly held. 

Setting Trial Dates 

A number of judges also vary from Rule 8 in their trial-setting practices. Although the rule 
calls for the trial date to be set at the midpoint status conference, these judges set it at the initial case 
management conference. Others prefer to set it at a midpoint conference so they can be more 
certain it will be firm. One judge who sets it early, while agreeing in pan with the judges who find it 
difficult to predict that far in advance, said, "It's unrealistic to think a trial date I set in May for 
November will really happen, but I set it. The attorneys and I know that because that date is there 
the case will be ready for trial. by then, and it will be resolved. Certainly discovery and motions will 
be done." This judge and several. others urged that the local rule be changed to require, for most 
cases, that the trial. date be set at the initial case management conference. 

Alternative Dispute Resolution 

Nearly all of the judges refer cases to the court's ADR programs. Though the extent of their 
ADR use varies considerably and several. think ENE and arbitration are of limited use. most of the 
judges consider ADR a valuable addition to the options available for resolving disputes.77 The 

n ENE, said one judge, is too similar to the case management conference. The ENE neutrals 
complained that they had no meaningful role. Arbitration is disliked by the attorneys, several said, 
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interviews revealed, nonetheless, some uncertainty about the differences between ADR types and how 
best to use ADR. Several judges, for example, had automatically sent large numbers of cases to ENE 
upon inheriting an old docket and expressed disappointment that most came back to them unsettled, 
apparently unaware that the purpose of the court's ENE procedure is not settlement but clarification 
of issues. Some judges also appear to send nearly every case routinely to ADR, without 
consideration of the track guidelines for its use. 

Motions Days 

Few, if any, of the judges hold motions days, which the OCM rules permit but do not require. In 
fact, this element has never really been implemented by any judge. One judge explained that motions 
that can be decided at a motions day can just as easily be decided on the papers, saving parties the 
necessity of coming to court. For more difficult motions, judges schedule hearings as needed. 

Role of the Magistrate Judges 

Although the OCM plan calls for enhancement of the magistrate judges' role, their workload 
continues to consist primarily of criminal pretrial matters and administrative review cases. Many 
judges prefer to handle their own pretrial matters, but in accord with the OCM plan some judges urge 
parties to consider consenting to a magistrate judge for full handling of the case through trial. Several 
of the magistrate judges believed the number of consents had not increased, however, and one of the 
judges expressed concern about "bum out" among the magistrate judges because of their heavy 
social security caseload. An examination of referrals during the past five years shows, in fact, that the 
number of cases consenting to the magistrate judges went up during the first two years of the OCM 
program, but this coincides with both the court's efforts to reduce its backlog of older cases and the 
period of greatest judicial vacancies.7S 

Computer Monitoring 

Aside from the written rules, one final element of OCM plays an important role. in the judges' 
use of the rules, and that is the automated system for routine monitoring of the status of each case. 
On a regular basis, judges see not only whether their cases are meeting deadlines but whether other 
judges' cases are. They also receive reports that provide them such measures as how many cases 
courtwide are assigned to tracks, how many cases close within the track guidelines, and how many 
cases settle in ADR. As discussed below, many judges consider this accountability one of the 
strengths of the DCM system. 

In sum, while use of a number of specific components of OCM varies from judge to judge, 
several key components-the case management conference, track assignments, an order setting a 
schedule for the case-are regularly used by nearly all of them. The newer judges in particular, 

and one judge noted as well that the rules do not permit judges to order cases to arbitration, so s/he 
prefers to use mediation. 

78 Records maintained by the court show that in 1991, 9% of pending cases were under the 
jurisdiction of the magistrate judges, while in 1992 and 1993 the number increased to 13% and 
14% respectively. Since then the number has returned to 9%. 
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who had no previous experience in this court (though several came from state court judgeships), 
have embraced DeM, but nearly all the judges said they subscribe to it in principle and in practice. 

The Distribution of Cases Across Tracks 

The track decisions the judges have made in the many individual cases that have come before 
them since 1992 are reflected in the composite picture presented in Table 35. To make the track 
assignments, the judges weigh a number of case characteristics, such as the number of parties, the 
number of witnesses, the subject matter of the case, and how much discovery will be needed. The 
key variable-and one aroWld which the track categories themselves are built-is the amoWlt of 
discovery needed. 

Table 3S 
Track Assignments of Non-Asbestos Civil Cases Filed, 1/1/92-7131196 

Northern District of Ohio79 

Track No. of Cases I As % of all As % of all cases assigned 
Assigned cases assigned to non-administrative tracks 

Total Cases Assigned 8368 

Expedited 1148 14.0 20.0 

Standard 4216 50.0 73.0 

Complex 351 4.0 6.0 

Mass Tort 54 1.0 1.0 

Administrative 2599 31.0 

Total Cases Unassigned 8088 

<90days 3988 

>90days 4100 

Total Cases Filed 16,456 
I 

As reponed by the judges and shown in Table 35 most of the non-administrative cases are 
assigned to the standard track. The second most frequent assignment-just over a fifth of the non­
administrative cases-is to the expedited track. Several judges noted that they resist placing cases 
on the complex track and that attorneys resist having their cases placed on the expedited track. The 
attorneys' concern about the expedited track, judges say, is the limited number of depositions and 
interrogatories pennitted by that track. Several judges have been able to overcome this obstacle by 

79 Based on information retrieved from the coun's dockets. 
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using the time limits of the expedited track but pennitting more discovery. It is for the same 
reason-limits on discovery-that some attorneys push to have their cases assigned to the complex 
track. The solution here, too, is usually assignment of the judge's preferred track-the standard 
track-with a slight increase in interrogatories and depositions. 

One of the most striking figures in Table 35 is the number of cases not assigned to a 
track-nearly as many cases as are assigned to a track. At first glance it would seem that if DCM 
is to provide an effective system for managing litigation, at minimum all eligible cases should be 
assigned to a track. The failure to do so does not, however, necessarily indicate a problem. For half 
of the unassigned cases-those unassigned for less than ninety days-there is a ready explanation. 
Most terminated before they reached the ninety-day limit for holding the case management 
conference where the track assignment is made, and the remaining cases had not yet reached that 
conference. . 

The explanation for cases that remain unassigned beyond ninety days is also relatively 
straightforward. Examination of the distribution of track assignments shows that nearly half of the 
unassigned cases terminated before issue was joined and without court involvement 80 A higher 
proportion of unassigned cases are, as well, on the dockets of judges who were on the bench well . 
before DCM was adopted, which is consistent with comments made in interviews that some judges 
preferred to maintain their pre-DCM procedures. Even for most of these judges, however, at least 
40% of their cases are assigned to tracks, which is not far below the court average of 50%. 

On the whole, it appears that most eligible cases are assigned to a case management track and 
thus are subject to the requirements of the court's differentiated case management program. 

c. The Impact of the Court's Demonstration Program 

Interviews with advisory group members and the judges identified a number of goals for the 
DeM program: 

To reduce disposition time 
To reduce litigation costs 
To prompt speedier rulings on motions 
To focus attention on the case earlier 
To make all judges active case managers 
To make the case flow predictable 
To create a system for judicial accountability and caseflow monitoring 
To integrate ADR into case management 
To prompt more consents to magistrate judge jurisdiction 

80 Data presented at Table 45, infra, show that the unassigned cases generally terminate quickly. The 
overall median age at termination is three months, with a two month median for those that remain 
unassigned under ninety days and a six month median for those that remain unassigned more than 
ninety days. 
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To what extent has the COurt'S demonstration program succeeded in achieving the goals listed 
above? In the next four sections we attempt to answer that question, recognizing that we cannot 
readily measure progress toward many of the goals stated by the advisory group and court. We 
report fIrst on the judges' views of the effects of the DCM system, turn next to the attorneys' 
evaluations of its effects, then look at the performance of cases on the DCM tracks, and fInally 
examine the condition of the court's caseload since DCM was implemented. 

Our findings can be summarized briefly as follows: 

• Judges are very pleased with how the DCM program is working, and about half think: it 
has achieved the goals of reducing cost and delay. Other benefIts cited by judges include 
more individual attention to cases; active involvement of judges in case management; 
predictability for the flow of a case; greater accountability for judges; a system for 
monitoring case status; and a structure for judges' work. 

• Elements of the program that judges say are most benefIcial are attorney preparation for 
the initial case management conference and the conference itself; the assignment of case 
management tracks; a fum time frame for trial; use of telephone conferences to resolve 
discovery disputes; and the accountability that arises from computer monitoring of cases. 

• The majority of attorneys do not think the DCM program overall affects time to 
disposition, but those who see an effect think: it expedites the case rather than slowing it 
down. In addition, a majority of attorneys rate specifIc components as having moved their 
case along. Components viewed as helpful by two-thirds or more of the 
attorneys--several of which were noted by judges as well-include using telephone 
conferences to resolve discovery disputes; fmn trial dates; an early case management 
conference with the judge; issuance of a scheduling order by the judge; and a fInal pretrial 
conference. Just over half of the attorneys also noted that disclosure under Rule 26(a)(1) 
and limits on discovery time move cases along. 

• As with time to disposition, attorneys generally indicated thatthe program as a whole has 
no effect on litigation costs. Two program components, however-both of which were 
also cited as reducing time--were rated by a large majority of attorneys as reducing costs: 
use of telephone conferences for resolving discovery disputes and keeping fmn trial dates. 
Two non-DCM case management components, referral to ADR and Rule 26(a)(I) 
disclosures, were also rated by over 40% of attorneys as reducing costs. 

· • In general, smaller numbers of attorneys thought the DCM program. and its components 
reduced costs than thought they reduced time to disposition, with the only exception being 
the limits on numbers of interrogatories and depositions. A slightly larger proportion of 
attorneys thought costs were lowered by these limits than thought timeliness was improved 
by them-but only a third said so. 

• Even though most attorneys do not think the DCM program as a whole reduces time and 
cost, the great majority (85%) think it is an effective case management system. In 
comments, several attorneys cited benefIts other than reduction of cost and delay, including 
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helping them organize the case; allowing issues to be identified earlier; narrowing 
discovery; and providing an early opportunity for parties to meet. 

• The DCM system appears most beneficial for attorneys in cases that are relatively standard 
and straightforward-i.e., those on the standard or expedited tracks, with little formal 
discovery, and with less-complex issues. On the other hand, attorneys in administrative 
track cases gave lower ratings to the program than did other attorneys. 

• Most cases that survive beyond ninety days are assigned to a track. About half-and 
perhaps as many as two-thirds-of the non-administrative track cases terminate within 
track goals, but only a small percentage of administrative track cases do 

• Caseload statistics show that disposition times for non-administrative cases were 
improving as the demonstration program and then stabilized. Consistent with the results 
from the attorney survey, caseload statistics show that administrative cases fared poorly 
during the demonstration period, although disposition time in these cases appeared to 
improve during the most recent year of the program. Given several other factors that very 
likely affected the condition of the court's caseload, such as the CJRA reponing 
requirements, the court's special program for reducing its backlog of older cases, and the 
large number of vacancies, it is impossible to determine what independent effect the DCM 
program may have had on caseload conditions. 

1. The Judges' Evaluation ~f DCM's Effects 

Interviews with twenty active, senior, and magistrate judges in 1996, well into the DCM 
experiment, revealed that most judges think the DCM system has been a success, with about half 
estimating that it has met its stated goal of reducing litigation costs and delay. Two judges noted, 
however, that the degree of success is affected by whether any given judge fully implements the 
procedures. At the beginning, these judges said, some judges chose not to follow the DCM rules, 
though most now do. Several judges also pointed out that it is difficult to discern the effects of 
DCM because during the time it has been in effect the court's many vacancies have been filled. 

The discussion below reveals, however, that in the judges' view DCM has achieved many of 
the goals they set at the beginning of their project, including reductions in litigation time and cost; 
early, individualized attention to each case; active involvement by the judges in case management; 
predictability for the flow of each case; accountability for the judges; and a system for monitoring 
the status of caseS.81 

81 As we saw earlier, DCM does not appear to have prompted more consents to magistrate judges. 
There is also not much evidence from the judges' comments that motions rulings occur earlier, 
although from records kept by the court, it is clear that the number of motions pending more than 
six months has dropped over the past four years. It is not clear whether this is due to DCM or to 
the CJRA requirement that each judges' motions pending for more than six months be publicly 
reported. 

105 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refonn Act Demonstration Programs. 
January 24, 1997. 

The Benefits of DCM 

Early Attention to Cases 

DCM bas, most judges said, provided the court many benefits at minimal cost. First, it moves 
cases more quickly and efficiently because, as one said, "It engages everyone's attention very early 
and gets the attorneys and judges focused at the outset of the case." Less tangibly but equally as 
important, said one judge, DCM "sends a message to the bar and the court that there's a policy, a 
consensus that we have to work together." Another judge spoke of the "climate of getting cases 
moving" established by the DCM program. -

Structured Approach to Management of Cases; Uniformity 

Most of the judges also appreciate the effect DCM has had in structuring their work. through 
the guidelines and rules established for each track. By providing a structured approach, said one 
judge, DCM "maximizes use of the judge's resources." DCM's structure has been particularly 
helpful to the court's many new judges, for whom it bas provided a ready tool for quickly learning 
the basics of individualized case management. For some of the longer-tenured judges, adoption of 
DCM has formalized principles and practices they were already using. For others, it has changed 
their practice substantially. The net effect, most judges agreed, bas been a greater degree of 
uniformity across the district. 

While such uniformity is of obvious benefit to the bar, several judges have also found it is 
important for the court. "We all proceed now from the same understanding of how long a case 
should take," said one judge. This, said another, "promotes unity and camaraderie." As several 
judges said, the DCM system continues to provide for judicial discretion in the individual case, but 
it also draws the court together through a common approach-and a "common language," as one 
said-for handling cases. 

Impact on Judge Time 

In terms of DCM's impact on the time they spend on cases, nearly all of the judges said they 
. have seen an increase in the time they spend on cases at the outset with a decrease at later stages. As 
one said, "I have to be prepared for the case management conference. I study the me so I can ask 
intelligent questions. But this lessens time later. Contentiousness is reduced and discovery is 
lessened." Whether the overall effect is to increase or decrease judge time is not clear. "It probably 
increases it slightly," said one judge, "because of the additional meetings with attorneys." 
"Ultimately it reduces time," said another, "because anytime you can settle a case before the pretrial 
motion stage, it saves time." The general view was that DCM probably reduces the overall time a 
judge spends on a case, but even if it doesn't, said one judge, it "maximizes use-of judges' resources. 
We spend time where we need to spend it. Differentiation permits efficiency." 

Impact on Attorneys 

The judges said that on the whole they think the attorneys who practice before them have also 
reacted positively to DCM-once the court established that the limits on depositions and 
interrogatories were guidelines and not rigid requirements. A number of judges said attorneys like 
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the DCM system because, as one said, "They get into the judge's chambers early and they know 
from the outset where the case is going." The attorneys apparently have had little objection to the 
defming feature ofDCM, assigning cases to tracks. "It provides a vehicle for planning the case," 
said one judge. Another advantage of the tracking system, said one judge, is that the attorneys "can 
also tell their clients reliably when the case will be complete." Several judges pointed out that the 
attorneys' reaction to DCM can depend to some extent on which segment of the bar is considered. 
"Attorneys with federal practice," said one, "fmd it helpful. Others fmd it intimidating." On the 
whole, however, the judges agreed that the bar has become very' educated about the DeM rules and 
generally has reacted positively to them. 

The judges said the attorneys have generally accepted ADR as well. Attorneys who are 
familiar with mediation in particular or who have experience with the court's panel of neutrals were 
described as being fum supporters of ADR. Other attorneys, especially those who think. ADR 
means arbitration, can be lukewarm or even hostile. Although ADR is generally well received, said 
one judge, "attorneys still seem to feel that the case would settle if only a judge would get involved 
in settlement. They recognize that the judges don't have time to do this in all cases, so they accept 
ADR as a necessary evil because they can't get the judge's attention." 

Accountability 

Even as the judges pointed out DCM's many benefits, several noted that it is not "a panacea." 
While it provides a very helpful tool for keeping litigation on track, success still depends on the 
judge. In the words of one, "It isn't a miracle worker. You still have to be a hardworking judge, 
you still have to meet the deadlines. But it gives the hardworking judge an organizing principle." 
It also provides a standard for measuring the judges' and the court's performance. In fact, the 
word "accountability" was used by many of the judges, who embraced the idea that not only the 
lawyers but the judges as well need a system that holds them to deadlines and makes it visible when 
these are not met. 

How, then, does DCM organize the judges' and attorneys' work? We asked the judges to 
identify the elements of DCM that have led to the benefits they described. Most of these elements 
are inter-related and work together in support of one especially critical feature of the DCM system: 
setting a schedule for each case and keeping the judges and attorneys on that schedule.82 

The Critical Elements in DCM's Success 

The judges named a number of DCM' s components as critical in bringing about the benefits 
they have realized, but those discussed below clearly stand out in the judges' minds. 

Anomey Preparationfor the Initial Case Management Conference 

The fIrst important elements for establishing and maintaining the case schedule, judges said, 
are the attorneys' planning meeting and their joint statement. Because of these requirements, the 

82 The schedule generally includes deadlines for discovery, for adding parties and amending 
pleadings, for filing dispositive motions, and for the next conference with the judge. An ADR date 
may also be set. 
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attorneys come to the case management conference more knowledgeable about their case, better 
prepared to discuss its strengths and weaknesses, more likely to know what evidence they will need 
at trial, and more cooperative with each other. Although some of the judges said they do not fmd 
the joint statement especially helpful in their own preparation for the conference, they believe it is an 
essential tool for making the attorneys discuss the case. A number of judges also require the 
attorneys to make Rule 26(a)(1) disclosures before the case management conference, which they 
say also enhances the attorneys' familiarity with the case. Taken altogether, the judges say, these 
requirements make the case management conference more productive, result in a realistic schedule 
that the attorneys "buy into," and reduce the need for later schedule changes. 

The Initial Case Management Conference 

The case management conference itself is the second important element for setting and 
maintaining a schedule, not only because the dates are detennined at this meeting but also because 
the meeting occurs early in the case. The judges try to hold this conference within thirty days after 
responsive pleadings are filed, and no later than ninety days after the complaint has been filed, 
which gets the case off to a fast start and "makes it clear to the bar," as one judge said, "that cases 
won't languish, that judges will stick to a schedule." 

The case management conference is also important, several judges said, because it helps the 
judge and attorneys get a measure of each other. One judge spoke of the importance of 
understanding the "psychology of the case"-whether the attorneys dislike each other, how fJIIllly 
they are in control of their clients, how much "game playing" may be expected. Another judge 
emphasized the importance of setting a "tone" for the case, which includes not only letting the 
attorneys see that the judge is in control but also letting them know the judge is accessible and that 
many matters can and should be handled informally. The attomeys, this judge said, are much more 
likely to approach the judge when something is getting out of control if a, relationship has been 
established at the case management conference. Several judges pointed as well to the benefit gained 
from having the clients present Most judges do not enforce this requirement when it would create 
hardship for the clients, but when clients are present the judges use it as an opportunity to explain 
DCM, highlight opportunities for settlement such as ADR, and raise the cost of litigating the case. 

With more knowledgeable and cooperative attorneys, most judges noted, they are also able to 
use the conference to streamline the case and to forestall later problems. Instead of simply setting 
dates, as in the past, most judges now use the conference to discuss the strength of the issues, to 
explore what evidence the attorneys will use to support their claims, to dispose of insupportable 
claims, and to identify cases likely to be resolved by an early summary judgment motion. The 
judges believe these thorough discussions early in the case permit a tighter schedule and reduce the 
number of problems likely to occur later, such as disputes over discovery or requests for 
extensions. Several judges also think the in-depth conference has reduced the number of motions 
generally but may have increased the number of summary judgment motions by forcing attorneys 
to confront the strength of their case earlier. An increase in these motions may also be due to 
changes in circuit and national law, the judges noted. 
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The Case Management Tracks 

In addition to the attorneys' initial preparation and the case management conference, the 
judges identified the system of case management tracks as a third important feature of DCM. 
Although most of the judges agreed that a tracking system is in essence individualized case 
management with a new label, most of them pointed to one distinctive feature: the track 
characteristics and time-frames set out in the local rules give attorneys important information 
about the court's expectations and help them make reasonable plans for the schedule of the case 
and the scope of discovery. 

The tracks also provide guidance to the judges, both in determining an initial schedule and 
subsequently in aiming to complete each step, particularly the trial, within the target dates. With 
both the attorneys and judges using the track guidelines, a shared framework is already established 
by the time they meet in the initial case management conference. As one judge said, "Tracks are 
the tool we use to structure litigation for the attorneys and the judges." 

A Target Time Frame For Trial 

A number of judges identified DCM's emphasis on a fum trial date as another central 
element of the system. Although some feel they cannot set an actual date until midway through 
the case, they noted that from the outset of the case there is an expectation that the trial will occur 
within the time frame given by the track to which the case has been assigned-as one said, it 
"focuses the schedule from the outset on an expected trial date." To ensure that a trial date is 
firm, judges have stepped in to try cases for others who could not be available when a scheduled 
trial came up. 

Telephone Conferences for Discovery Disputes 

Once a schedule has been determined, one additional feature is essential for maintaining it, 
many judges said: telephone conferences for resolution of discovery disputes. This practice, 
which predated OeM, "greatly adds to efficiency," as one judge said, because it promptly 
resolves the dispute, pennits discovery to proceed immediately, and reduces the amount of paper 
prepared by the attorneys and reviewed by the judges. 

Automated Tracking; A Willingness to Experiment 

Several judges identified two other aspects of OCM that have assisted the court. These are 
less directly linked to setting case schedules, but both have been important in achieving success 
with OCM. The first is the court's automated tracking system and regular case reports, which not 
only provide information about cases needing attention but also create a system of accountability. 
As one judge said, "Professional pride inspires judges." The second feature is less tangible but 
no less important. "DCM," said one judge, echoing others, "has raised consciousness and 
increased our willingness to innovate." 
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Reservations About DCM 

Although nearly all of the judges are committed to the court's DCM program., several raised­
cautionary notes. One wondered whether "there's a danger we'll over-manage and that we'll place 
too much emphasis on deadlines," Another asked, "00 we focus too much on settlement and fail 
to give an opportunity for trial before a jury?" And a third had concerns about "building a 
bureaucratic system." Along these same lines, one judge noted that the paperwork can be 
overwhelming for judges because of the reports that have to be submitted to the clerk's office and 
the reports from the clerk.' s office that have to be reviewed in chambers. These judges did not 
suggest that their concerns-except for the paperwork burden-had materialized,only that the court 
be watchfuL 

Recommendations and Suggestions for Other Courts 

A measure of the judges' commitment to OCM is their universal recommendation that other 
courts consider implementing a DCM system. Among the reasons given by the judges were that 
OCM '<provides guidelines for judges," '<provides a framework for developing a reasonable 
approach to the case," "forces judges who have a tendency to slack off to be more on the ball," 
"brings control over the civil docket," and "cuts costs by making attorneys evaluate the case up 
front and decide what resources to put into it." 

The judges had a number of suggestions for courts that might be interested in adopting a DCM 
program. Several underscored the importance of involving the bar from the outset in designing the 
system. Through the attorneys' participation-especially if they are highly respected in the 
community- the court will very likely come up with a system that takes local practices and concerns 
into account and therefore will be more quickly accepted by the bar. The Northern District of Ohio, 
for example, found bar participation critical in deciding how many tracks the OCM system should 
have and what each track's requirements should be. Bar participation is also a valuable tool for 
disseminating information. 

Several judges also recommended that any court considering DCM design a system that allows 
room for individual judicial discretion. Track requirements should be viewed as guidelines, not 
rigid requirements. Within those guidelines, the judge should take control of the case through the 
initial case management conference. Courts considering DCM should also make sure their judges 
understand what will be required of them. As one judge said, ''The judges must commit to sitting 
down with the parties." 

One judge pointed out that a OCM system requires good staff and good computer capabilities 
for monitoring cases. In this area, as well as all other aspects of OCM, several judges 
recommended that courts who are interested in DCM talk to those who have already successfully 
used it. And, once the plan is in place, said one judge, be willing to re-evaluate it and make changes 
if necessary. 
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On the whole, then, the judges in the Northern District of Ohio believe they have experienced a 
number of benefits from their DCM system. Components they point to as most helpful include the 
requirements that attorneys meet to prepare for the case management conference; the case 
management conference itself; the case management tracks and the guidelines, including a target 
date for trial, that the tracks provide both judges and attorneys; the use of the telephone for 
discovery disputes; and the caseload monitoring provided by the court's automation system. 

2. The Attorneys' Evaluation of DCM's Effects 

In this section, we examine the attorneys' assessment of the DCM system as they experienced 
it in a particular case they litigated in the court. To determine whether DCM is more effective for 
some types of cases or attorneys than for others, we also explore whether the attorneys' assessment 
of the DCM system is related to any of a large number of party and case characteristics such as the 
number of cases the attorney has litigated in this court, the degree of complexity of the case they 
litigated, its nature of suit, and the amount of discovery in that case. 

Our discussion proceeds first to an examination of the attorneys! assessments of program 
effects on time and then its effects on cost. We next discuss the attorneys' satisfaction with the 
court's management of their cases and whether they have found DCM as a whole to be an effective 
case management system. We conclude with a summary of our findings from the attorney survey, 
which can be found at page 126. As before, the fmdings reflect attorneys' experiences with DCM 
and not necessarily its actual impact. 

DCM's Effects on Time to Disposition 

As indicated in Table 36 (next page), in response to a general question asking for a rating of 
the amount of time it took for the case to move from filing to disposition, the vast majority of 
attorneys who had litigated a case in the Northern District reported that their case waS moved 
along at an appropriate pace. Attorney perceptions of timeliness differed significantly, however, 
by the track to which the case had been assigned. Forty-one percent of attorneys whose cases 
were assigned to the administrative track believed that their case was moved along too slowly, 
while at least 80% of attorneys with cases on other tracks thought the case had proceeded at an 
appropriate pace.83 

This general rating of timeliness does not, of course, reveal whether the attorneys believe DCM 
has been helpful in maintaining an appropriate litigation pace or whether, perhaps, DCM is 
responsible for the 12% of attorneys who felt their case moved too slowly. This issue is addressed 
more directly in two other analyses. 

83 Unless otherwise noted, all relationships mentioned in this section are statistically significant in a 
Chi-square analysis at the p<.05 level or better. 
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Table 36 
Attorney Ratings of tbe Timeliness of Their Case 

Northern District of Ohio 

Rating of Time From Filing to Disposition % of Respondents Who Selected 
Response (N=609) 

Case was moved along too slowly 12.0 

Case was moved along at appropriate pace 80.0 

Case was moved along too fast 3.0 

No opinion 6.0 

Attorney Estimates of DeM's Overall Effect on Time 

Table 37 presents the attorneys' ratings ofDCM's overall effect on the timeliness of their 
case. Well over half of the attorneys in this district said that DCM program as a whole had no 
effect on the time it took to litigate their case. Only a very small fraction, on the other hand, 
believed it hindered their case, leaving a substantial proportion who believed that DCM expedited 
their case. 

I 

Table 37 
Attorney Ratings of Overall Effect of the Differentiated Case 

Management Program on Litigation Timeliness 
Northern District of Ohio 

Rating of Overall Effectiveness of DCM on Time . % of Respondents Who Selected 
Response (N=581) 

Expedited the case 39.0 

Hindered the case 3.0 

Had no effect on the time it took to litigate the case 58.0 

Do the attorneys who found DCM helpful differ from the attorneys who reported it had no 
effect? Further analyses showed that the attorneys' responses did not differ by type of case, by 
type of pany (plaintiff/defendant), or by attorney characteristics (such as years in practice or 
experience in this court). Their responses were, however, related to several case characteristics.84 

84 Attorneys were asked to rate a number of case characteristics on a scale from "very high" to none." 
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DiscoverylDisclosure. When attorneys reported lower amounts of formal discovery, they 
generally also felt that DCM expedited the case: 50% of those reporting low amounts of formal 
discovery felt DCM's overall effect was to expedite the case, compared to 44% of those reporting 
medium amounts and 37% of those reporting high amounts of such discovery. 

Attorney ratings of DCM' s impact on timeliness were also associated with the amount of 
infonnal discovery reported but, interestingly, with the opposite trend: higher reported levels of 
informal discovery were associated with reports that DCM expedited the case, and lower amounts 
of informal discovery were associated with reports that OCM had no effect on timeliness.8S More 
than half (53%) of the attorneys reporting high or very high amounts of informal discovery thought 
that OCM expedited the case, compared to 48% of those reporting medium amounts, and 40% of 
those with low or very low amounts. 

Track Assignment. Further analyses indicated that ratings of DCM's overall effect on 
timeliness also differed by case tracks, with a larger proportion (54%) of attorneys handling 
expedited cases reporting that DCM expedited the case, followed by attorneys handling standard 
cases (48%), complex cases (37%), and administrative cases (24%). These results are particularly 
interesting regarding the expedited track cases. Although, as shown later in section C.3, fewer of 
these cases tenninate within the track guidelines than do cases on the other non-administrative 
tracks, attorneys on this track--the court's fastest track-reported that it moved their cases along. 
For administrative cases, the results indicate that only a quarter of the attorneys believe OCM has a 
positive effect on disposition time, suggesting that this system has not been especially effective for 
these cases. 

Referral to ADR. We also found significant differences in attorney perceptions of DCM' s 
impact on timeliness by whether cases were referred to ADR, with 51 % of attorneys whose cases 
were referred to an ADR procedure reporting that OeM expedited the case, while only 37% of those 
not referred to ADR reported this effect. 

Taken together, these analyses suggest that DCM is most effective as a case expediter in the 
court's more routine civil cases and in cases where the parties cooperate with each other during the 
pretrial process-i.e., where there is little formal discovery, high informal discovery, and the parties 
participate in ADR. 

Anomey Assessments of the Effect Specific Case Management Components Had on Case Time 

To further assess DCM's impact on litigation time, we asked the attorneys to rate the effects of 
specific DCM components. Table 38 (next page) shows how attorneys rated the impact of the 
principal elements of the DCM system-as well as several other case management practices--on 
the time it took to litigate their case. Program components are listed in descending order according 
to the percentage of respondents who said the component moved the case along. The analysis 
includes only the responses of those who said the component was used in their case. 

85 The item attorneys were asked to rate was Uamount of infonnal discovery exchange or disclosure." 
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Table 38 
Attorney Ratings of Effects of Differentiated Case Management 

Components on Litigation Time (in Percents) 
Northern District of Ohio 

Components of DCM Program N Moved this Slowed this 
case along case down 

Use of telephone, rather than in-person meeting to resolve 201 81.0 2.0 
discovery disputes 

Scheduling order issued by judge 417 77.0 1.0 

Trial held on date it was scheduled to be held 125 76.0 2.0 

Early case management conference with judge 370 74.0 2.0 

Final pretrial conference with judge 189 66.0 1.0 

Time limits on discovery 328 55.0 1.0 

Attorneys' joint planning report 324 50.0 4.0 

Deadlines by which judges must rule on motions 182 50.0 6.0 

Assignment of case to one of the court's case management 437 48.0 1.0 
tracks 

Limits on number of interrogatories 262 29.0 4.0 

Certification of good faith effort to resolve discovery dispute 199 24.0 7.0 

Filing of case infonnation statement with initial pleadings 416 23.0 2.0 . 

Limits on number of depositions 230 20.0 4.0 

Other Case Management Components 

Parties made initial disclosure in accord with 225 57.0 4.0 
FRCP 26{a)(l) 

Court or judge referred case to an ADR procedure 108 47.0 18.0 

Parties fded experts' reports in accord with FRCP 26{a)(2) 105 38.0 5.0 

Paperwork required by the court or judge 222 32.0 11.0 
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Components Reported to Move the Case Along. A substantial number of attorneys-from nearly 
half to over three-quarters--cited the following specific DCM components or other case management 
practices as moving their case along: 

• use of the telephone rather than in-person meetings to resolve discovery disputes (81 %), 

• a scheduling order issued by a judge (77%), 

• holding a trial on its scheduled date (76%), 

• an early case management conference with the judge (74%), 

• a final pretrial conference with a judge (66%), 

• initial disclosure in accord with Fed. R. Civ. P 26(a)(1) (57%), 

• time limits on discovery (55%), 

• the attorneys' joint planning report (50%), 

• deadlines by which judges must rule on motions (50%), and 

• assignment of the case to a'case management track (48%). 

It is clear that many attorneys found many of the DCM components useful in expediting their 
case. Where they did not find a component useful, they generally reported that it had little effect 
and seldom that it had an adverse effect. On a number of the components they found helpful their 
assessment coincides with the judges' , including the value of using the telephone for discovery 
disputes, holding a case management conference, preparing a joint case management statement, and 
assigning the case to a track. And on a procedure that may be surprising to the court, given 
bar resistance when the court considered adopting it, more than half of the attorneys said Rule 
26(a)(l) disclosure helped move the case along. 

Components Reported to Have Little Effect on Time. Table 38 shows that for a number of the 
DCM and other case management components where attorneys did not report a positive effect on 
litigation time they felt it simply had no effect. These included: 

• filing of a case information statement with initial pleadings (76%), 

• limits on the number of depositions (75%), 

• certification of good faith effort to resolve discovery disputes (69%),and 

• limits on the number of interrogatories (67%). 

Perhaps most noteworthy among these responses is the attorneys' assessment of the impact of 
limits on interrogatories and depositions. These key elements of the DCM plan, elements that 
caused controversy when adopted, are seen by the great majority of attorneys as having no effect on 
litigation timeliness. In tenns of discovery, the greater benefit appears to come from time limits on 
discovery. 
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Components Reported to Slow the Case Down. Very few of the COurt'S practices were 
identified by the attorneys as slowing the case down. In fact, no DCM component was cited by 
more than 10% of the attorneys as slowing their case down-and for most components fewer than 
5% said so. Two non-DCM case management practices were, however, perceived by a higher 
proportion of attorneys as slowing cases down. Eighteen percent of the attorneys thought that 
having the court or judge refer the case to an ADR procedure slowed the case down, and 11 % said 
that paperwork requirements of the court or judge did. There was little relationship between 
attorney or case characteristics and attorney ratings of the effects of these components on time, 
except that attorneys on the complex track were more likely than others to say paperwork 
requirements slowed the case down.86 

Components Viewed with Differences of Opinion as to Effect on Time. For several DCM 
components there was a decided split of attorney opinion as to whether the component moved the 
case along or had no effect on timeliness. These include the attorneys' joint planning report, 
assignment of the case to a case management track, . and deadlines by which judges must rule on 
motions. For the flrst two of these components, there were no significant differences by attorney or 
case characteristics, track assignment, or whether the case was referred to ADR. 

Further analyses did indicate, however, that attorneys who handled more cases in this court 
prior to DCM were more likely than attorneys handling small numbers of cases to believe that 
deadlines for rulings on motions had no effect on case timeliness. A majority of attorneys with 
fewer than twenty pre-DCM cases thought those deadlines moved the case along. This suggests 
that attorneys with extensive prior experience in the district do not perceive a major difference in 
how quickly rulings on motions are made under the new system. 

Program Effects on Litigation Cost 

Table 39 (next page) shows that, as with the pace of litigation, most attorneys rated the cost of 
their case as about right-although the 65% who say so is substantially less than the 80% who said 
the pace was appropriate. Likewise, the 17% of attorneys who said the cost was too high is 
substantially higher than the 12% who said it moved too slowly. 

Attorneys handling complex cases were much more likely to report that litigation costs were 
higher than they should have been (59% of attorneys on the complex track, compared to less than 
20% of attorneys on any other track). At least two-thirds of attorneys handling other types of cases 
thought the cost was about right. One possible explanation for this flnding is that DCM may not be 
particularly effective in controlling the time or cost of the court's most demanding cases. On the 
other hand, because the question did not ask specillcally about the DCM program, it is possible that 
these responses reflect not so much DCM's failure but the attorneys' perception that complex 
litigation is costly. To address that issue, we looked to two other sets of analyses. 

86 The wording of the question does not identify specific paperwork requirements, nor do the 
attorneys' written comments shed light on which requirements they find burdensome. 
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Table 39 
Attorney Ratings of Cost of Case from Flling to Disposition 

Northern District of Ohio 

Rating of the Cost From Filing to Disposition % of Respondents Who Selected 
Response (N=607) 

Cost was higher than it should have been 17.0 

Cost was about right 65.0 

Cost was lower than it should have been 6.0 

No opinion 11.0 

Overall Estimates of DCM' s Effect on Cost 

Although most attorneys found the cost of litigating their case about right, most did not report 
DCM as having an impact on litigation costs. As Table 40 shows, to a large extent attorneys' overall 
perceptions of DCM' s effect on litigation cost parallel their evaluations of its impact on litigation 
time-the majority of attorneys reported little effect. More attorneys, however, reported that DCM 
increased cost than reported that it increased time-8% versus 3o/c-but in either instance the 
percentage is very low. 

Table 40 
Attorney Ratings of Overall Effect of Differentiated 
Case Management Program on Cost of Their Case 

Northern District of Ohio 

Rating of the Overall Effect of DCM on Cost % of Respondents Who Selected 
Response (N=569) 

Decreased the cost 25.0 

Increased the cost 8.0 

Had no effect on the cost of the case 67.0 

Additional analyses revealed that a number of case characteristics were significantly related to 
perceptions of DCM' s overall effect on cost, including the attorneys' rankings of the legal and 
procedural complexity of the case, the amount of formal discovery in the case, the monetary stakes 
in the case, the extent to which the parties agreed on the monetary value of the case, and the 
likelihood the case would go to trial. Where case complexity and formal discovery were less and 
where the case was less likely to go to trial, the attorneys more often perceived a beneficial effect on 
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litigation cost. Where attorneys reported that the monetary stakes were high, they were more likely 
to see DCM as increasing cost And where attorneys agreed on the value of the case, they were 
more likely to say DCM had no effect on cost. 

Differences were found by track as well. Although the majority of attorneys on all tracks 
reported no DCM effect on cost, more attorneys on the expedited and standard tracks (29% and 
33% respectively) reported that DCM reduced litigation costs, while many fewer attorneys on the 
complex (5%) and administrative (19%) tracks were of this view. Twenty-one percent of attorneys 
handling complex cases thought DCM increased cost, by far the largest proportion. 

These [mdings parallel those that emerged for litigation timeliness, suggesting again that DCM 
is more effective in reducing costs in more straightforward and standard cases marked by little 
formal discovery and low complexity. 

Attorney Assessments of the Effect Specific Case Management Components Had on Case Cost 

To determine whether individual DCM components are more effective in reducing costs than 
the system as a whole, we examined attorneys' ratings of each components' impact on cost. One 
goal of this analysis was to determine whether the relatively high number of those reporting cost as . 
too high attribute it to particular DCM components. Table 41 (next page) shows the attorneys' 
rating of the effect each DCM component-and several other case management components-had 
on litigation costs in their case. 

Components Reported to Lower Case Cost. While most attorneys did not fmd DCM as a whole 
effective in reducing litigation costs, over half of the attorneys perceived cost reductions from two 
specific DCM components. A large minority also reported savings from two non-DCM practices. 
The cost -saving devices are: 

• use of the telephone to resolve discovery disputes. (80%), 

• holding trial on the date it was scheduled (58%), 

• making initial disclosures under Rule 26(a)(1) (43%), and 

• referral to ADR (42%). /' 

For each of these components except ADR most other attorneys reported the component as having 
no effect. 

In exploring whether different types of cases or attorneys rated these components' effects 
differently, we found that a majority of the attorneys who said the amount of inform.al. discovery in 
their case was high reported that disclosure lowered costs, while a majority of those who said 
informal discovery was low said disclosure had no effect The two findings together suggest that 
where discovery exchange is informal, whether prompted by disclosure under Rule 26( a)( 1) or 
some other method, case costs are lower. (We discuss differences related to ADR below; see 
Components Thought to Increase Cost.) 
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Table 41 
Attorney Ratings of Effects of Differentiated Case Management 

Components on Litigation Cost (in Percents) 

Northern District of Ohio 

Components of DCM Program N Lowered cost of Increased cost of 
this case this case 

Use of telephone, rather than in-person meeting, 167 80.0 3.0 
to resolve discovery disputes 

Trial held on date it was scheduled to be held 100 58.0 6.0 

Early case management conference with judge 318 43.0 13.0 

Final pretrial conference with judge 159 40.0 12.0 

Scheduling order issued by judge 349 36.0 5.0 

Deadlines by which judges must rule on motions 149 34.0 5.0 

Time limits on discovery 277 30.0 7·0 

Limits on number of interrogatories 223 30.0 6.0 

Assignment of case to one of the coun's case management 363 28.0 3.0 

tracks 

Attorneys' joint planning repon 282 26.0 15.0 

Limits on number of depositions 190 22.0 5.0 

Cenification of good faith effon to resolve discovery 167 19.0 10.0 
dispute 

Filing of case information statement with initial pleadings 348 11.0 12.0 

Other Case Management Components 

Parties made initial disclosure in accord with FRCP 184 43.0 13.0 

26(aXl) 

Coun or judge referred case to an ADR procedure 83 42.0 30.0 

Parties filed experts' reports in accord with FRCP 26(a)(2) 85 21.0 20.0 

Paperwork required by the coun or judge 186 20.0 25.0 

119 

No effect 

17.0 

36.0 
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48.0 
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63.0 

65.0 

69.0 
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77.0 

44.0 

28.0 

59.0 
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Components Reported to Have little Effect on Case Cost. As Table 41 clearly shows, a high 
proportion of attorneys reported that most DCM components had no effect on litigation cost. Fifty 
percent or more of the attorneys reported this to be the case for the following DeM components: 

• filing the case information statement with initial pleadings (77%), 

• limits on the number of depositions (73%), 

• certification of good faith effort to resolve discovery disputes (72%), 

• assignment of the case to one of the case management tracks (69%), 

• limits on the number of interrogatories (64%), 

• time limits on discovery (63%), 

• deadlines by which judges must rule on motions (61 % ), 

• the joint planning report (59%), and 

• scheduling orders issued by a judge (59%). 

Components Reported to Increase Case Cost. For only a small number of DCM components 
did more than 10% of the attorneys fmd that the component increased cost: 

•. attorneys' joint planning report (15%), 

• early case management conference (13%), 

• filing of case information statements with initial pleadings (12%), and 

• final pretrial conference (12%). 

We found few distinguishing features among attorneys who reported that these components of 
the DCM program increased costs. Defense attorneys were more likely than plaintiffs' attorneys to 
report that the joint planning report and the early case management conference reduced litigation 
costs (plaintiffs' attorneys were more likely to say they had no effect)-relationships for which we 
have no ready explanation. And attorneys whose cases were on the complex track were more likely 
to think the case information statement med at case outset increased cost, which is in line with earlier 
analyses showing that attorneys on this track were also more likely to fmd that paperwork slowed 
down their case. 

The case management practices most likely to be seen as increasing litigation costs were not 
DCM components but other court practices: 

• referral of the case to ADR (30%), 

• requiring parties to me a Rule 26(a)(2) expert's report (20%), and 

• paperwork requirements (25%). 

Only for ADR was the attorneys' negative assessment of the component outweighed by a 
greater percentage of attorneys (42%) who said the component reduced litigation costs. For the 
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other two components, the number saying the it increased costs was equivalent to or higher than the 
number who said it reduced costs. 

The attorneys most likely to find that paperwork requirements increased case cost were those 
in solo practice, those on the expedited and standard tracks, and those reporting low to medium 
amounts of formal discovery. Thus, it seems that attorneys from the smallest practice settings and 
those handling the smaller and less complex cases are fmding paperwork requirements 
burdensome, whereas those practicing in larger firms and handling more complex cases perhaps are 
better able to anticipate and gamer the resources needed to handle them. 

Further analysis of cases in which the ADR referral was reported as increasing costs revealed 
that parties who had taken more depositions were more likely to say the ADR referral increased 
costs, indicating perhaps that parties who seek more discovery [md ADR less helpful in reducing 
costs. We explored whether it is the sheer volume of discovery that matters or whether a larger 
amount of discovery indicates either a complex or contentious case and found that attorneys who 
reported increased costs from ADR generally reported that higher monetary stakes were involved 
and that there was more conflict in their cases, including higher degrees of contentiousness between 
parties and between attorneys and lower agreement on case value. 

We also found that attorneys reporting both high or low levels of agreement on the issues 
involved in the case more often said that ADR referral increased costs-that is, those reporting a 
medium amount of agreement on the issues found ADR's effect on cost either helpful or benign, 
suggesting perhaps that a moderate amount of agreement on the issues makes for the most 
appropriate case referrals to ADR. Cases with too Iowan agreement on the issues may not be 
resolved through ADR procedures, and the referral may simply serve to prolong the cases and thus 
increase their overall cost. On the other hand, cases with very high agreement on the issues may 
also be inappropriate candidates for ADR since they may be settled more quickly and with less cost 
without ADR. . 

Satisfaction with the Case Outcome and the Court's Case Management 

While it is often appropriate to seek new procedures for reducing litigation time and costs, it 
is imponant to consider as well whether such procedures deliver outcomes the parties are satisfied 
with and consider fair. Keeping in mind that not all attorneys will be satisfied with their case 
outcome since some will have clearly lost, Table 42 (next page) shows that altogether three­
quarters of attorneys were satisfied with the outcome, with half reporting themselves as very 
satisfied.87 Nearly 80% reported the outcome as fair. with over half reporting it as very fair. 

87 Satisfaction with the case outcome and attorney reports of winning or losing were highly 
intercorrelated. This has commonsense validity. but should be interpreted cautiously because 
nearly 20% of the sample did not answer the question about case outcome. Margin comments 
indicate the item choices were not exhaustive of all possible outcomes. 
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Satisfaction With 
Outcome 

Very satisfied 

Somewhat satisfied 

Somewhat dissatisfied 

Very dissatisfied 

Table 42 
Attorney Satisfaction With Case Outcome 

Northern District of Ohio 

Percent Selecting the Fairness of 
Response (N=595) Outcome 

50.0 Very fair 

26.0 Somewhat fair 

12.0 Somewhat unfair 

11.0 i Very unfair 

Percent Selecting the 
Response (N=593) 

52.0 

27.0 

12.0 

9.0 

Examination of attorney responses to this question by years of practice and pre-DCM 
experience in the district revealed no differences of opinion based on amount of experience. 
Defense attorneys. however, were significantly more satisfied with the outcome and its fainiess than 
attorneys for the plaintiff. Further, a majority of attorneys whose cases were not referred to ADR 
reported being very satisfied and finding the .outcome very fair. whereas attorneys in cases referred 
to ADR were as likely to report that they were somewhat satisfied and the outcome was somewhat 
fair as they were to give the highest ratings. 

Track assignment was also associated with attorneys' satisfaction with case outcome and 
perceptions of fairness. While over 75% of attorneys handling expedited and standard track cases 
reported being satisfied with the outcome and believed it was fair. only 57% of attorneys with 
administrative track cases said it was fair, and only 47% of those with complex track cases said they 
were satisfied. 

Table 43 (next page) shows that attorneys were even more satisfied with the court's 
management of their cases than they were with case outcomes, with nearly 90% reporting that 
they were satisfied with the court's management and found it fair. Attorneys with more 
experience and who had practiced in the court before DCM was adopted did not differ in their 
responses from attorneys who had less experience in practice and more recent experience in this 
court. As with outcome, however. assessments of the court's management varied by party type. 
with defense attorneys again more satisfied with the court" s procedures and more likely to see 
them as fair than plaintiffs' attorneys. 

As with attorney assessments of outcorne, attorney perceptions of the court's management of 
the case also differed by DCM track. Once again, attorneys handling expedited and standard 
cases reponed higher levels of satisfaction with the court's management of the case and higher 
perceptions of fairness than did attorneys handling complex and administrative cases. Over 60% 
of attorneys with expedited or standard track cases reported being very satisfied with the court's 
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management and thought it was very fair, compared to fewer than 46% of attorneys with complex 
and administrative track cases. 

Table 43 
Attorney Satisfaction With Court's Management of Their Case 

Northern District of Ohio 

Satisfaction With Percent Selecting the I Fairness of Percent Selecting the 
Management Response (N=589) Management Response (N=589) 

Very satisfied 58.0 Very fair 64.0 

Somewhat satisfied 28.0 Somewhat fair 24.0 

Somewhat dissatisfied 9.0 Somewhat unfair 8.0 

Very dissatisfied 5.0 Very unfair 4.0 

I 

The pattern identified earlier seems to hold once again with regard to attorney satisfaction with 
case outcome and the court's management of their case-satisfaction is greatest for the court's 
more straightforward cases. We did uncover one odd relationship, however, and that is the lower 
satisfaction and sense of fairness reported by attorneys whose cases were referred to ADR. This 
may reflect that there are no clear winners in ADR as there are in cases where trial or a dispositive 
motion ends the case, but the finding goes against the argument that ADR provides litigants a more 
satisfying outcome. We should note, however, that despite each of the variations by party, track, 
and ADR, it is evident that the vast majority of attorneys were satisfied with the court's handling of 
their case and believed the court's management of their case had been fair. 

Overall Effectiveness of Differentiated Case Management Program 

The analyses above showed that most attorneys rated several specific DeM components as 
effective, but only 39% reported that the system as a whole expedited their case and only 25% said 
it decreased the cost of their case. Unlike these mixed ratings, when asked whether DCM is an 
effective system for managing cases, the great majority of the attomeys-85%-said it is (see Table 
44). 

Table 44 
Attorney Ratings of DeM's Effectiveness as a Case Management System 

Northern District of Ohio 

I Rating of the Effectiveness of DCM as a 
Case Management System 

It is an effective system of case management 

I It is not an effective system of case management 
I 
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These fmdings appear to contradict the findings regarding DCM's overall effect on time and 
cost but might also suggest that the questions about DCM's effect on time and cost did not tap into 
what attorneys find beneficial about the system. Comments provided in the questionnaire reveal 
what some of these other benefits might be-that DCM helps attorneys organize the case and 
identify issues earlier, that it narrows discovery, and that it provides an earlier opportunity for 
parties to meet 88 Interestingly, many of the attorneys also mentioned reductions in litigation time. 
Others noted that because DCM prompts earlier contact and earlier issue identification it leads to a 
shorter schedule, less discovery, or a higher likelihood of settlement. Example comments are listed 
below: 

"I think DCM provides an organizing framework for case development." 

"On the whole, it cuts down on discovery and requires the parties to identify their claims 
and defenses more clearly in the early stages of the litigation." 

"It focuses all judges on deadlines that move cases along." 

"Effectively resolves the initial breaking of the ice between parties - provides a DMZ to 
begin earlier resolution of the case." 

"It enables counsel to project costs, which often leads to a realistic settlement position 
sooner." 

Of the 15% of attorneys who said it is not an effective case management system, many also 
offered comments. The comments tended to cluster around several problems, two of them already 
identified in the preceding analyses: the ineffectiveness of the system for social security cases, 
which make up the bulk of the administrative track; excessive paperwork; additional burdensome 
requirements; and rigid application of the system. Several respondents also suggested the system 
would be more effective if all judges followed the rules, while several others said a trac~g system 
is irrelevant because the most important factor in litigating a case efficiently is the effectiveness of 
the judge. Example comments are presented below: 

''The differentiated case management program has no role in effectively disposing of 
social security disability cases - by definition they are on the admjnjstrative track and 
magistrate judges set their own briefing schedule. There's great variation among the 
judges in how long it takes to get a decision." 

"Overall, it's effective, but when the system overlaps with Federal Civil Rules on 
disclosure, the paperwork becomes too burdensome, at least sometimes." 

"There needs to be greater willingness to vary the system to suit the individual case -
i.e., more flexibility." 

88 Following the question asking whether DeM was an effective case management system, we asked 
the attorneys to elaborate on their yes/no answer; 209 provided additional comment. 
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"Adds layers of procedure which are not necessary and cause unnecessary time to be 
spent on non-meaningful tasks." 

"DCM will never be a substitute fora good, yeoman trial judge who is willing to 
pretty and tty cases." 

Further examination of the attorneys' rating of whether DCM is an effective system confIrmed 
what earlier analyses have shown: attorneys handling cases in the administrative track were the least 
likely to say DCM was effective, with only two-thirds rating the system that way, compared to 97% 
of attorneys with expedited cases, 84% with standard cases, and 95% with complex cases. It is not 
surprising that fewer of those on the administrative track rated the system as effective, given the 
dissatisfaction already discussed above. More surprising is that, despite similar reported 
dissatisfactions, 95% of attorneys handling complex cases still viewed the system as a whole to be 
effective. Keep in mind also that although fewer administrative track attorneys found it effective, 
two-thirds did find it effective. 

A slightly larger proportion of attorneys with no pre-DCM experience in the district rated the 
system as effective, compared to attorneys who had experience litigating in the district. We 
exami~ed how attorneys with pre-DCM experience rated the degree of change brought by DCM 
and found that those who saw a change were more likely to rate DCM as effective, while those 
perceiving no change from past practices were more likely to say DCM was not effective. However, 
even with these variations, 83% of attorneys with pre-DCM experience rated the new system as 
effective, compared to 93% of those without such experience, indicating general positive views of 
the case management program. 

An open-ended question asked for additional comments or suggestions. Two types of 
comments stood out from the 269 received. Many attorneys mentioned frustration at delays in 
rulings on motions and particularly dispositive motions. And many also said the system of rules 
and procedures matters much less than the judge who handles the case. The comments below are 
illustrative of these points: 

"Motions need to be resolved on a timely basis. A case management system is 
worthless unless decisions are rendered on a timely basis. It is not unusual to wait 
over one year for a ruling on a summary judgment motion." 

"As with anything else, the trial judge is the most important factor in case 
management. A good, fair, hardworking judge, who promptly resolves discovery and 
dispositive motions and sticks to pre-agreed deadlines and court dates is far more 
important than the procedures themselves." 

"The system is not a substitute for the interest and involvement of the judge." 
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Summary of Attorney Evaluations 

Some overall themes are evident from the analysis of the attorney surveys. The comments 
above notwithstanding, on the whole the attorneys' responses echo the judges' positive comments, 
with 85% of the attorneys rating DCM an effective case management system. 

• The majority of attorneys reported that DCM as a system had no effect on case time or 
cost (most of the rest reporting that its effect was to lower both). However, they 
identified several specific DCM and case management components as p~cularly 
helpful for moving cases along, reducing their costs, or both. 

• The specific case management practices identified as most likely to reduce litigation time 
or cost were use of the telephone to resolve discovery disputes, the early caSe manage­
ment conference, the scheduling order, holding trial on the scheduled date, the final pretrial 
conference, Rule 26(a)(1) disclosures, time limits on discovery, the joint planning report, 
and deadlines for motions rulings. A notable minority of attorneys did. however, find that 
the joint planning report and case management conference increased costs. 

• Attorneys reported that very few of the court's practices slowed cases down. The one 
most likely to do so ,was referral of the case to ADR (18% of attorneys). ADR was also 
reported as one of the three practices most likely to increase litigation costs (30%). 
Attorneys reporting increased costs from ADR were those in cases marked by greater 
contentiousness, higher monetary stakes, and higher amounts of fonnal discovery. ADR 
appeared to be most helpful in reducing costs for cases in which there was a ~oderate 
amount of agreement, in contrast to high or low agreement, on the issues in the case. 

• A noticeable minority of attorneys also reported that paperwork requirements slowed down 
their case and increased costs (II % and 25%, respectively). Attorneys most likely to 
report these effects were those in solo practice and those in cases with less discovery. In 
addition, attorneys with cases on the expedited and standard tracks reported a detrimental 
effect of paperwork on costs, while those on the complex track reported a detrimental effect 
on time, suggesting-along with the written comments above-that paperwork can be a 
bmdensome factor in all types of litigation .. 

• While most attorneys did not say the court's deadlines for ruling on motions slowed down 
the case or increased its cost, few attorneys reported that these deadlines helped move a 
case along or reduced costs. Attorneys with substantial experience in the district were 
most likely to say the court's rule setting such deadlines has had little effect, suggesting 
the court may not be following this rule. This point is corroborated by the attorneys' 
written comments, many of which suggested the court rule more promptly on motions. 

• Fewer than a third of the attorneys reported that limits on depositions or interrogatories 
reduced litigation time or cost. Most said they had no effect. Attorneys with pre-DCM 
experience were particularly likely to see these limits as having no effect. The discovery 
methods that have been most helpful, according to the attorneys, are Rule 26(a)(l) 
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disclosure and discovery time limits, both rated by over half of the attorneys as moving 
their case along. 

• Attorneys' assessments of DCM and other practices often differed by the track to which 
the case was assigned. Generally attorneys handling complex and administrative track 
cases tended to be less satisfied with the timeliness and cost of their case, the case 
outcome, and the court's management of the case. Despite these differences, however, 
attorneys handling cases on the complex track still overwhelmingly rated OCM as an 
effective system. In contrast, attorneys handling administrative cases did not share that 
positive belief, suggesting that perhaps OCM is not serving these case as well as other 
types of cases. Written comments by attorneys who have handled these cases support 
this point. 

Finally, a good number of attorneys echoed a concern expressed by some of the judges. One 
attorney, who wrote "OCM will never be a replacement for a good, yeoman trial judge," sounded 
very much like the judge who said, in explaining that DCM is not a panacea, "you still have to be a 
hardworking judge." A substantial number of comments noted that a case management system, no 
matter how fmely designed and executed, cannot be realized without an effective judge. The 
questionnaire responses-e.g., the high percentage of attorneys finding OCM's key components 
helpful, the high percentage rating DCM overall an effective system--suggest that most judges have 
proven to be effective users of the system. 

3. Perfonnance of Cases on the DCM Tracks 

We turn now to a different kind of assessment ofDCM's effectiveness and examine whether 
the cases assigned to the DCM tracks are resolved within the time frames set for each track. Large 
numbers of cases terminating beyond track goals may signify that the judges are not maintaining 
the deadlines set for each case, that the track structure is irrelevant, or that the track guidelines are 
unrealistic. On the other hand, large numbers of cases terminating within track goals may indicate 
that judges and attorneys are adhering to track guidelines in most cases. Table 45 (next page) 
shows the levels of adherence to track goals. 

Considering fust the numbers in column 3, we see the median age of cases terminated on each 
track. Except for the administrative track cases, the median age of cases terminated on each track is 
generally well within the guidelines for the track. For example, the median age of cases on the 
standard track is twelve months, compared to the track goal of fifteen months. However, the median 
disposition time can be very misleading because it is based on terminated cases. Among cases still 
pending are likely to be the court's longest cases, which, iftbey were included in the analysis, 
would very likely raise the median disposition time. 

To get a better picture of the disposition of cases on each track, consider columns 4-6 in Table 
45, which are based on all cases assigned to each track, both pending and terminated cases. 
Column 4 shows the percentage of cases on each track that have terminated within the track goal. 
Overall, 41 % of cases assigned to tracks have terminated within track goals. For each of the court's 
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non-administrative tracks, slightly more than half of the cases have terminated within the track goals, 
but only 15% of the administrative cases have. 

Track Name and Goal 

Total Cases Assigned 

Expedited (<9 mos.) 

Standard (15 mos.) 

Complex (24 mos.) 

Mass Ton (case-specific) 

Administrative (6 mos.)90 

Unassigned 

<90days 

;:::.90 days 

Total Cases Filed 

Table 4S 
Age of Terminated Civil Cases Filed 1/1/92·7131196 

and Percent Terminated Within and Beyond Track Goals 
Northern District of Ohio 

1 2 3 4 5 
No. of % Median Age at % Tenninated % Pending But 

Cases Terminated Termination Within Track Within Track 

Assi2Iled (Months) GOaJ89 Goal 

8368 77.0 12.0 41.0 14.0 

1148 83.0 8.0 53.0 9.0 

4216 73.0 12.0 52.0 18.0 

351 64.0 14.0 51.0 23.0 

54 100.0 13.0 

2599 81.0 15.0 15.0 8.0 

8088 84.0 3.0 

3988 85.0 2.0 

4100 83.0 6.0 

16,456 80.0 7.0 
I 

6 
% Terminated or 

Pending Beyond 

Track Goal 

45.0 

38.0 

30.0 

27.0 

77.0 

Colunm 4 probably understates the proportion of cases terminated within track goals because 
some portion of the cases pending on each track will be tenninated within that goal. Colunm 5 
shows the percentage of pending cases that are still within the age guideline for each track. If all 
were terminated within the track goal, the percentage of cases meeting the track guidelines would 
increase to 55%, slightly over a majority of the cases .. 

89 The denominator for this colunm and the two to the right is the total number of cases, pending and 
tenninated, assigned to each track. If. for this colunm, we used instead only the number of cases 
tenninated on each track, the percent tenninated within track goal would be higher: Exp .. 65%; Std., 
72%; Comp., 80%; and Adm., 19%. 

90 Local Rule 8 sets no specific time frame for disposition of administrative track cases, but the 
advisory group recommended that these cases be completed within six months. 
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As this number suggests, and as shown in column 6, a substantial portion of the COurt'S cases 
are terminating beyond the time frame set for each track-45% of cases overall, with by far the 
poorest perfonnance on the administrative track, where 77% of the cases terminate or remain 
pending beyond the track goal.91 Further, an analysis not shown here reveals that an additional six 
to eight months beyond the track goal is needed to terminate 90% of the cases on the non­
administrative tracks and an additional nineteen months is needed to terminate 90% of the 
administrative track cases. 

The fmdings in Table 45 parallel the results from the attorney survey, where attorneys on the 
administrative track were less likely to report time and cost savings from DCM. Most of the cases 
on this track are social security cases, which are handled much as they were before DCM, with 
automatic assignment at filing to a magistrate judge for a report and recommendation. We asked 
the judges whether the delayed termination of these cases indicates a failure of the tracking system. 
In their view, it does not. The problem, most noted, is that the court has a high volume of these 
cases, and the magistrate judges have been unable to keep up with them. In December 1995, the 
court declared any social security case pending for more than fIfteen months a part of the "social 
security backlog" and instructed the magistrate judges to make a concerted effort to reduce the 
backlog as quickly as possible. The court's use of fifteen months as a benchmark for this effort 
suggests that the six month track goal recommended by the advisory group-and used in our 
analysis-is an unrealistic goal for this track. 

The activity on the administrative track illustrates the judges' statements that DCM is not a 
"panacea." Tracks provide guidelines only and, while judges' and attorneys' case planning may 
benefit from them, the guidelines can readily be overcome by large caseloads or judicial inattention 
to deadlines. Tracks do not, in and of themselves, make cases terminate on time. 

Aside from the administrative track cases, it is difficult. absent a standard for how many cases 
should be resolved, to say whether the court has successfully adhered to the track goals. Table 45 
shows that just over a majority of non-administrative cases are resolved within track guidelines and 
that as many as two-thirds of them might be if all pending cases were terminated within track goals. 
Whether a larger proportion should meet the track goals is a policy matter for the court. 

4. Caseload Indicators of DCM's Effect 

In this section we turn to several measures of the condition of the caseload for a final assess­
ment of DCM's effects. Although our interest is in DCM's effects on caseload trends, it has not 
been the only device available to the court for reducing disposition time. In 1992, for example, the 
court began to give special attention to older cases through its Pending Inventory Reduction Plan. 
The court has also transferred most of its asbestos cases, which constituted a large caseload, to 
another district under an MDL order. Further, in the early years of the demonstration program the 

91 Note that we are using as our track goal the six month time frame recommended by the advisory 
group. The DCM plan itself specifies no goal for this track. 
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court experienced a severe shortage of judicial resources but over the last two years has received its 
full complement of judges. Each of these has had its own effect on the COurt's caseload. 

Because of the differences in management of the administrative and non-administrative cases, 
these two caseloads are examined separately in this analysis. Looking at the non­
administrative--or general civil-cases first, Figure 3 shows several caseload trends for these cases 
for fiscal years 1988 to 1995. The vertical line marks the beginning of the demonstration program. 
At the close ofFY95, the court's median disposition time for its civil caseload was about nine 
months, and 70% of the civil cases were disposed of in about fmeen months. 

The most notable feature in the graph is the fact that more cases were tenninated than were 
filed during FY88-92. Consequently, the number of pending cases and the age of the pending 
caseload both fell. The rise of the mean age at disposition during FY88-91 suggests that the cases 
being tenninated were the court's older c~s. Subsequently, both the median and mean ages at 
disposition began to go down, as many of the older cases moved out of the system and filings 
began to rise, leaving a pool of younger cases available for decision. Today the mean age of the 
pending caseload is about 420 days, compared to about 650 days six years ago.92 

In FY93, Figure 3 shows, terminations began to fall, the number of pending cases began to rise, 
filings began to go up, and subsequently the age of pending and temrinated cases also began to rise. 
These trends probably reflect the shortage of judges in 1993 and 1994. 

Overall, the graph for the court's general civil caseload shows a notable improvement in the 
condition of the caseload. While it might be tempting to attribute this improvement to the 
demonstration program, the graph shows clearly that the improving trend began well before the 
demonstration program was implemented and, in fact, seems to have ended in FY93--probably 
because of the vacancies. The disposition of the court's older cases in FY89-92 is the key factor in 
the improved caseload measures seen in Figure 3, dispositions that may be due to the CJRA's 
reporting requirements, the transfer of asbestos cases, or some other factor. . 

As might be expected from the earlier examination of the performance of cases on each track, 
the condition of the court's administrative caseload is not faring as well is its non-administrative 
caseload. Figure 4 shows that during the same time period when the court was disposing of its 
older non-administrative cases, it also disposed of older administrative cases, resulting in a rise of 
median disposition time and a fall in the mean age of the pending cases. However, in 1993 
terminations dropped off while filings continued to go up, resulting in a rise in the number and age 
of pending cases (perhaps due to the magistrate judges shifting attention to non-administrative 
cases to pick up the slack left by the large number of vacancies). In the past year terminations have 
again caught up with filings; if this trend continues, improvements in the administrative caseload 
may again be seen. 

92 The number of cases pending for more than three years has also fallen substantially, from 6-8% in 
the 1980s to 2% in FY95. 
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Because overall disposition trends may obscure shifts in the underlying distribution of case 
dispositions, Table 46 examines whether there has been a change in the proportion of pre-DCM 
and post-DCM cases terminated in certain time intervalS.93 The table shows that there has been 
some change, but it appears to be primarily a shift of dispositions from the seven-ta-twelve month 
intervals into the thirteen-to-eighteen month intervals-in other words, a shift to slightly longer 
disposition times after implementation of DCM. Again, we must take care in attributing any causal 
effect to DeM, since vacancies may have played a role in slowing down dispositions. 

Table 46 
Percent of Cases Terminated by Time Intervals, Pre·DCM and Post·DCM 

Northern District of Ohio 

Months to Disposition 
, 

Pre-DCM Post-DCM 

()"3 32.0 33.0 

4-6 20.0 19.0 

7-9 14.0 12.0 

10-12 12.0 10.0 

13-15 8.0 10.0 

16-18 5.0 6.0 

19-24 6.0 6.0 

25-36 4.0 4.0 

37+ 1.0 0.3 

. No. of Cases I 10,022 10,657 

This analysis of the caseload data reveals that the court realized substantial improvements in 
key caseload measures before and in the early years of the demonstration program, improvements 
that can be attributed to disposition of older cases. Subsequently, the court was able for the most 
part to maintain its improved condition, despite numerous vacancies. The initial improvements very 
likely were due to theCJRA reporting requirements, to the court's effort, through its Pending 
Inventory Reduction Plan, to reduce the number of older cases, and to the greater amount of time 
available to judges after the MDL transfer of thousands of asbestos cases. To what extent the 
DCM program has permitted the court to maintain its improved condition, we cannot say, since 
other factors, such as the continuing CJRA reporting requirements, may also have played a role. 

93 The analysis includes all civil cases, both general civil and administrative cases. The pre-DCM 
period includes cases filed between 111/88 and 12131191 and terminated before 12/31191. The post­
DCM period includes cases filed between 111/92 and 12/31195 and terminated before 12131195. 
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If DCM has had a positive effect, it is clearly limited to the general civil caseload. As revealed 
by the attomey questionnaire responses, the·ana1ysis of adherence to track time frames, and the 
analysis of caseload ~ DeM has not so far proven to be an effective case management approach 
for the administrative cases. As noted earlier. the court has called for additional effort from the 
magistrate judges to decide these cases. Whatever the court did for the non-administrative cases in 
1989-1991 seems called for today for the administrative cases. 
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Chapterm 

The Northern District of California's 
Case Management Pilot Program 

This chapter discusses one of the programs implemented by the Northern District of California 
in fulfillment of its responsibilities as a demonstration district under the Civil Justice Reform Act of 
1990. The court adopted two programs, one for case management in 1992 and one for ADR in 
1993. The ADR program is discussed in Chapter IV. 

In addition to an examination of the case management program's effect on litigation time and 
cost, we also attempt to assess its success in achieving other goals the court had in mind when it 
adopted the program, in particular its goal of streamlining litigation through adoption of mandatory 
disclosure. 

Following the format of previous chapters, section A presents our conclusions about the court's 
implementation of its case management program and the impact of that program. Sections B and C 
provide the detailed documentation that supports the conclusions: section B gives a short profIle of 
the district and its caseload, describes the court's case management program, discusses the process 
by which the court designed and set up that program, and examines how the court has applied the 
case management rules; section C summarizes our fmdings about the program's effects, looking 
fIrst at the judges' experience with the program, then at its impact on attorneys, and fmally at its 
effect on the court's caseload. 

A. Conclusions About the Case Management Program in This D.istrie! 

Set out below are several questions related to the goals set out by the Civil Justice Reform Act 
and the judges and attorneys in the Northern District of California, along with answers based on 
fmdings from our study. Many of the fmdings summarized below are based on interviews with 
judges and surveys of attorneys and reflect their subjective views of the program's effects. The 
same caution applies as in previous chapters: While important, the judges' and attorneys' views 
should not be taken as conclusive evidence of the program's actual impact. 

How great a change from previous practices was the case management program? 

The Northern District of California has long been known as a court willing to experiment with 
innovative case management and ADR practices. A number of judges said their case management 
practices had not changed much with adoption of the program. Attorneys who had pre-program 
experience in the court generally did think practices had changed to at least some extent, and a sizable 
proportion thought practices had changed substantially. This difference in perceptions is consistent 
with the observation of some judges that the program has greater effects on attorneys (e.g., through 
the meet-and-confer and initial disclosure requirements) than on judges. 
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Has the case management program reduced disposition time in civil cases? 

Caseload data do not reveal a clear lowering of disposition times during the demonstration 
period. although it does appear that the longest cases are being terminated more quickly and that a 
portion of the caseload is now being disposed of at a very early age. The lack of an effect on 
disposition time is not unexpected given that the district began the demonstration period with a 
below-average median disposition time compared to national figures. In fact, the district's 
disposition time has been very stable over the past decade, and caseload data reveal that the court 
has essentially kept up with its workload throughout that period. 

Attorneys generally perceived that the program as a whole either reduced or had no effect on 
disposition time. In rating individual components of the case management program, about two­
thirds of attorneys (59%-66%) indicated that the meet-and-confer session, case management 
statement, case management conference, case management order, and initial disclosures helped to 
move the case along. Around half of the attorneys also identified the judge's handling of motions 
and the court's ADR requirements as helpful in moving their case along. Attorneys in cases of 
medium complexity and attorneys whose cases were referred to ADR most frequently believed that 
the program reduced disposition time. 

Has the case management program reduced litigation costs? 

As with the program's effect on disposition time, attorneys generally believed that the case 
management program as a whole either reduced or had no effect on litigation costs in specific cases, 
though a sizable minority (20%) said it increased costs. Individual case management components 
most likely to help reduce costs (40-43% of the attorneys saying so) were initial disclosure, the 
attorneys' meet and confer session, the initial case management conference, the judges' handling of 
motions, the attorneys' joint case management statement, postponing discovery until disclosures are 
made, and the court's ADR requirements. There was some suggestion from the judge interviews 
and the attorney survey results that the program might increase costs in smaller, less complex cases 
or in cases that terminate very early. Attorneys in cases of medium complexity and attorneys whose 
cases were referred to ADR most frequently reported that the program reduced litigation costs. 

What was the court's experience with disclosure? 

Because the Northern District was one of the first federal courts to require disclosure of 
information in the absence of discovery requests-adopting this requirement before the federal rule 
was adopted-tbe court's experiences with this procedure are noteworthy. According to a number 
of judges, attorneys had been quite concerned about the disclosure requirements at the time the 
program was implemented, but their fears about disclosure generally have not been bome out The 
attorney survey results revealed that attorneys whose cases involved high levels of disclosure were 
more likely to think the case management program reduced time and costs and to think the program 
was an effective case management system than attorneys whose cases had little or no disclosure. 
Although there appear to be some problems in implementing disclosure, the court's overall 
experience with disclosure-from both judge and attorney viewpoints-appears to be favorable. 
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The problems mentioned are of two types. In some cases, according to the attorney surveys, 
attorneys do not trust each other to produce the required information and are not forthcoming. 
Because the judges generally do not closely monitor compliance, they are unaware of the problems 
some attorneys are having. In such instances, closer monitoring would help, these attorneys said. 

Second, some cases find postponement of discovery problematic. It appears that a mechanism 
is needed-in particular, access to a judge-to expedite discovery in cases where necessary 
information is not being obtained through disclosure or where little discovery information is needed 
and a party wants to move ahead before the initial case management conference. 

Are some case management practices more effective than others? 

There appears to be a constellation of case management procedures that are thought helpful in 
moving cases along and in reducing their cost. Both judges and attorneys identified as particularly 
helpful the early case management conference; the attorneys' meet and confer session and joint 
case management statement; and initial disclosure. Also helpful in many cases, according to the 
attorneys, were the case management order, the judges' handling of motions, and ADR. 

At the same time, several of the practices identified as reducing time and cost were seen by 
substantial minorities of attorneys as increasing costs: the attorney meet and confer session and 
joint statement; the judges' handling of motions; and the court's ADR requirements. There is 
some indication that the frrst two of these requirements unduly increase costs for small cases or 
those that are likely to terminate early_ The split rating on ADR suggests the importance of 
identifying the appropriate cases for these procedures. 

The judges' handling of motions was also reported by a substantial minority of attorneys as 
slowing their case down. Considering both its positive and negative effects on cost, it is clear that 
the court's practices regarding motions are an important factor in the progress of a case. The 
practice perceived as most likely to cause delay was postponement of discovery until after 
disclosures have been made, but this did not have a similar effect on cost. Most likely to increase 
costs, according to the attorneys, are the court's paperwork requirements. 

Does the case management program work better for some types of cases than for others? 

Attorneys in cases that were "medium" in complexity evaluated the program more favorably 
than did attorneys in low- or high-complexity cases, and written comments from attomeys supported 
the assertion that the program is most effective in standard cases. Attomeys whose cases were 
referred to ADR were also more likely to report that the case management program moved the case 
along and reduced costs than were attorneys in cases not referred to ADR and were less likely to say 
the program had no effect on cost and time. This lends support to the point made by some of the 
judges that ADR and case management are most effective in combination with each other. 

B. Description of the Court and Its Demonstration Program 

Section B describes the demonstration program adopted by the Northern District of California 
in July 1992. An initial brief profile of the court's judicial resources and caseload provides context 
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for the discussion that follows. which describes in detail the steps taken by the court to design. 
implement. and apply its case management program. 

1. Prorde of the Court 

Several features of this district are noteworthy for our understanding of the implementation 
and effects of the court's demonstration program: the existence of at least one vacant judgeship 
throughout the demonstration period; the relatively low number of criminal cases flIed in the 
district; the relatively low time to disposition in civil cases even before the demonstration program 
was implemented; and the low trial rate in the court compared to the national average. 

Location and Judicial Resources 

The Northern District of California is a large. urban court, headquartered in San Francisco 
and with divisional offices in San Jose and Oakland. The court has fourteen judgeships and eight 
full-time magistrate judge positions, one of which was created in November 1995. Two of the 
district judgeships were added in 1991. and throughout the demonstration period there has always 
been at least one vacant judgeship. In addition. one of the court's active judges did not carry a 
full caseload. The contribution from senior judges during the demonstration period totaled 
approximately one-and-a-half to two active judge caseloads per year. 

Size and Nature of the Caseload 

Table 47 (next page) shows the trend in filings during the years just before and during the 
court's demonstration program. After an increase in case fllings in FY92, which was accounted for 
completely by an increase in civil case filings. the total number of both overall filings and civil case 
filings has decreased during the demonstration period, while still remaining above earlier levels. The 
measure of weighted fllings per judgeship, which was below the national average in 1991 and 1992, 
climbed above the national average in 1993 and 1994. In 1995, the court was ranked 40th out of 94 
judicial districts in the number of weighted filings per judgeship. 

Relative to other federal district courts, California Northern does not have a high rate of 
criminal filings per judgeship. The advisory group concluded in its 1991 report that ''the criminal 
docket in the Northern District does not appear to pose, at present, a significant problem with 
respect to the efficient litigation of civil actions:J94 In 1995. the district ranked 78th out of 94 
districts for the number of criminal felony filings per judgeship. 

1991 Report of the Advisory Group of the United States District Court for the Northern 
District of California, p. 16. 
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Table 47 
Cases Filed in the Northern District of California, FY91·9s" 

Fiscal I Cases Filed Filings Per Judgeship 

Year Total Civil Criminal Actual Weighted 

1991 5563 5166 397 397 352 

1992 6457 6062 395 461 368 

1993 6100 5656 444 436 431 

1994 5913 5516 397 422 438 

1995 5666 5223 443 405 424 

As Table 48 shows, the Northern District of California has had an extremely low rate of trials 
per judgeship throughout the demonstration period. For 1995, the most recent year for which 
statistics are available, the district ranks 90th out of 94 districts on this measure. Throughout the 
time period covered by the table, the Northern District has had an active alternative dispute 
resolution program; the available statistics, however, do not permit evaluation of whether there is a 
causal relationship between the low number of trials and the existence of ADR in the COurt.

96 

95 

Table 48 
Trials Completed per Judgeship, FY91·9S'" 

Fiscal Year. California Northern National 

1991 12 31 

1992 16 32 

1993 16 30 

1994 14 27 

1995 14 27 
I 

Source: 1995 Federal Court Management Statistics. The statistical year ends on September 
30. 

The advisory group noted in its report that anecdotal evidence suggested that the relatively 
low number of trials per active judgeship may be due in part to the success of the court's ADR 
programs (supra, note 94, p. 15). It, too, however, did not have data available to test this 
hypothesis. Court statistics do show that the number of trials as a percentage of the national 
average has gone down since the Early Neutral Evaluation (ENE) program was implemented on a 
permanent basis in 1988: from 1980 through 1987, the number of trials per judgeship per year in 
California Northern ranged from 53-79% of the national average number of trials, whereas 
between 1988 and 1995 the annual number of trials per judgeship ranged from 39-53% of the 
national average. Source: Federal Court Management Statistics. 

97 Source: 1995 Federal Court Management Statistics. 
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Within the Northern District of California there is one federal prison and three California state 
prisons.98 When the CJRA advisory group prepared its report to the court in 1991, it noted that 
prisoner petitions had increased by over 40% between 1986 and 1990.99 Prisoner petitions now 
make up the single largest case type fIled in the district (24.0 % of civil cases filed in 1995, similar' 
to the proportion nationally). In 1995, the principal civil case type categories in the Northern 
District were as follows: 

Table 49 
Principal Types of Civil Cases Filed, FY9S1OO 

Northern District of California 

I Case Type Percent of Civil Filings 

Prisoner Petitions 24.0 

Civil Rights 17.0 

Contracts 13.0 

All Other Civil 12.0 

Labor Suits 10.0 

The percentages of the court's cases that are civil rights and contracts cases are slightly higher 
than the national figures. The court has a substantially smaller proportion of tort cases than the 
national average and a higher proportion of labor suits. 

Time to Disposition in Civil Cases 

The advisory group noted in its report that in FY91 the median time from filing to disposition 
for civil cases in the district was eight months, as it had been since 1988.101 The national figure for 
civil time to disposition in FY91 was ten months. I02 In 1993-1995, the median disposition time for 
civil cases in California Northern dropped to seven months, compared to a national figure of eight 
months. In 1995, the district ranked twelfth out of 94 districts for time to disposition in civil 
cases. I 03 

In the following discussions of the design and impact of the court's demonstration program, 
keep in mind the principal features of the court outlined above. For example, because the court 

98 Supra note 94, p. 54-55. 

99 Id, p. 53. 
100 

101 

102 

103 

Source: Federal Court Management Statistics, 1995. 

Supra note 94, p. 16. 

Source: Federal Court Management Statistics, 1995. 

Id. 
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began the demonstration period with an already low median time to disposition for civil cases, any 
beneficial effects of the court'S case management innovations may have a less drastic impact on 
disposition time than they might in a court with a higher disposition time. 

2. Designing the Case Management Program: Purpose and Issues 

According to General Order 34, by which the Case Management Pilot Program was implemented 
originally, the program was designed to "enable parties to civil litigation who are proceeding in good 
faith to resolve their disputes sooner and less expensively" by addressing three problems: 1) 
excessive reliance on motion worle and formal discovery to determine the essence of claims and 
defenses and to identify supporting evidence; 2) inattention to civil cases in their early stages; and 3) 
insufficient involvement of clients in decision-making about the handling of their cases. 

Our interviews revealed wide agreement among advisory group members and judicial officers 
about the main purpose of the case management pilot program. I 04 It was designed, most respondents 
said, to encourage earlier attention to cases by judges and attorneys so core issues are identified at the 
outset and future events rationally planned, leading to earlier and more cost-effective case resolution. 
Early identification of issues and problems would, as one judge said, either "clear the path to 
settlement" or, if settlement was not likely, permit planning for discovery. Thus, several respondents 
also identified as program goals eliminating unnecessary discovery and reducing discovery disputes. 
Another purpose, according to several respondents, is to demonstrate to other courts the effects of 
these case management methods. in accordance with the court's responsibilities under the CJRA. A 
number of judges and advisory group members said they recognized, however, that because so many 
changes occurred at one time in the court, it would be difficult to determine the effects of the pilot 
programs. 

The court wanted the initial design of the demonstration program to come from the attorneys 
and chose not to be directly involved in the development of the advisory group's plan. The judges 
did, however, provide input to the advisory group through interviews and surveys. 

Two key components of the court's demonstration program-disclosure and a uniform case 
management program-arose from advisory group deliberations. The group was prompted by 
concerns about the cost of discovery, a trend toward less professional behavior by attorneys, and an 
awareness of the pending national changes involving disclosure. They were eager to experiment with 
disclosure and also believed that benefits could be realized by a greater emphasis on early judge and 
attorney involvement in each case. Several advisory group members and judges said that many of the 
ideas proposed and discussed by the group originated with ludge William Schwarzer, ludge Robert 
Peckham, and Magistrate Judge Wayne Brazil-all of whom are nationally known for their innovative 
ideas about ADR and case management. In addition, the advisory group recognized that the court's 
culture provides a receptive environment for experimentation, since the court has a long history of 
active case management and of bar cooperation with the court These considerations came together in 
the case management program recommended by the advisory group. 

104 For a description of our research and data collection process, see Appendix A. 
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The program recommended by the advisory group was more far-reaching than the one 
ultimately adopted by the court and included such features as disclosure of adverse as well as 
supporting information, party attendance at the case management conference, a number of 
provisions regarding motion practice, and a more detailed case management conference. When the 
proposal was considered by the court, some judges found it too complicated and flawed by internal 
inconsistencies in the relationship between discovery and case management. Although there were 
questions about both the disclosure and case management provisions of the plan, disclosure-and 
in particular disclosure of adverse material-prompted the greatest concern. 

To address the issues raised, the court appointed a committee of judges and advisory group 
members to revise the advisory group's proposed plan. As one court staff member said, this 
committee "provided a reality check on what judges would accept." Judge Brazil led the revision 
efforts, and the court ultimately adopted a case management program that, while not including all of 
the provisions proposed by the advisory group, did include forms of both disclosure and early 
judge and attorney involvement in case planning. 

3. Description of the Case Management Pilot Program 

The case management program, which became effective July 1, 1992 for cases fIled on or after 
that date, was adopted originally through General Order 34 and was designated a "pilot" 
program. I 05 Subsequently, the provisions of General Order 34 were incorporated, with 
modifications, in new local rules that became effective September 1,1995.106 The case 
management program applies to most categories of civil cases, although some of its requirements, 
including disclosure, do not extend to bankruptcy appeals; review of administrative cases; prisoner 
civil rights and habeas corpus cases; ,student loan and other debt collection cases; actions filed by a 
pro se plaintiff; actions to enforce or register judgments; cases reinstated, reopened, or remanded 
from appellate courts; actions for forfeiture or statutory penalty; condemnation actions; federal tax 
suits; actions to enforce or quash a summons. or subpoena; and bankruptcy actions in which the 
reference to the bankruptcy court has been withdrawn. 

At the time an eligible civil case is filed, the clerk issues a case management schedule setting 
deadlines for various events, including service, a meet-and-confer session, initial disclosures, filing 
of ADR cenification, filing of case management statement, and the case management conference. 
Plaintiff is required to serve a copy of this schedule on each defendant (L.R. 16-2). 

Early Service Dates I 

General Order 34 required service on each defendant within forty days after the complaint was 
fIled. In addition to the summons and complaint, plaintiff was required to serve a copy of General 
Order 34, the Order Re Court Procedures, and a booklet describing alternative dispute resolution 

lOS 

106 

Pursuant to the Civil Justice Refonn Act (28 U.S.C. § 474), the court's plan was reviewed and 
approved by the Judicial Conference and a committee of judges in the Ninth Circuit. 

During the period of this study, the requirements of General Order 34 applied. 
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processes in the district. Local Rule 4-2 now provides that within forty-five days of filing the 
complaint, the plaintiff must either fJle a waiver of service or a certification of service of process on 
at least one named defendant. 

Attorneys' Meet and Confer Session and Joint Case Management Statement 

General Order 34 required that, within 100 days after the complaint was fJled, lead counsel 
meet in person (unless separated by more than 100 miles, in which case they could meet by 
telephone) to discuss a number of matters, including: 1) identification of the principal factual and 
legal issues; 2) whether the case is appropriate for settlement or alternative dispute resolution; 3) 
whether the parties consent to trial by a magistrate judge; 4) whether additional disclosures beyond 
those required by the program should be made and when; 5) identification of motions ,whose 
resolution will have a significant effect on the litigation; 6) a plan for discovery, including 
limitations on discovery tools; and 7) scheduling of other aspects of the case. 

When General Order 34 was incorporated into the local rules, the timing of the meet and confer 
was changed. Under Local Rule 16-4, lead trial counsel are now required to meet and confer within 
ninety days after the initial filing unless otherwise ordered, and are to discuss a plan for discovery , 
(Fed. R. Civ. P. 26(f); initial disclosure (L.R. 16-5); ADR Certification (L.R. 16-6); and the case 
management statement and proposed order (L.R. 16-7 and 16-8). Based on agreements reached in 
this meeting, counsel are to prepare and fJle a joint case management statement and proposed order 
setting forth their agreements and suggestions for management and scheduling of the case. This 
statement is to be fJled no later than the date specified in the case management schedule issued by 
the clerk. If preparation of a joint statement will cause "undue hardship," parties may serve and fJle 
separate statements, along with a statement describing the undue hardship (L.R. 16-7). 

Disclosure 

Under General Order 34, within ninety days after a complaint was ftled in a case subject to the 
program. each party was required to disclose to every other party who had been served in the action: 
1) names and addresses of people known to have discoverable information about the facts of the 
case; 2) unprivileged documents in the party's custody that supported the position the disclosing 
party would take in the case; 3) copies of relevant insurance agreements; 4) claimant's computation 
of any damages likely to be sought; and 5) unprivileged documents and other evidence in a party's 
custody that related to damages (except punitive damages). Parties had a continuing duty to 
supplement these disclosures. 

In September 1995 the Northem District adopted the provisions of amended Fed. R. Civ. P. 
26(a){1) regarding initial disclosure, which require a party to provide to other parties 1) names, 
addresses, and telephone numbers of people likely to have discoverable information about disputed 
facts in the case; 2) a copy or description of documents and other tangible items in the party's 
possession or control that are relevant to disputed facts; 3) a computation of any damages sought; 
and 4) relevant insurance agreements. In addition to satisfying Rule 26(a)(1), parties must, within 
ten days after the meet-and-confer session "actually produce to all other parties all of the 
unprivileged documents which are then reasonably available and which tend to support the positions 
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that the disclosing party has taken or is reasonably likely to take in the case" (L.R. 16-5(b». 
Under the new rule, parties must disclose both adverse and favorable material and must produce 
actual documents, not just a list of documents. 

Stay of Formal Discovery 

When General Order 34 was implemented in July 1992, it provided that fonnal discovery be 
stayed, absent a stipulation of all parties or on written order of the court, until after the initial case 
management conference. When General Order 34 was revised in December 1993, this provision 
was amended to provide that discovery be suspended (absent stipulation or court order) until after 
initial disclosures had been made and the meet-and-confer session had taken place. The local rules 
now provide that discovery be suspended (absent stipulation or court order) only until after the meet 
and confer session has taken place (Local Rule 16-3), thus apparently allowing some discovery 
before initial disclosures have been made. 

Initial Case Management Conference 

The initial Case Management Conference, which is to be attended by lead trial counsel for each 
party, is conducted within 120 days of the filing of the complaint or on the first available date on the 
judge ',s calendar after that time. The district judge assigned to the case may delegate this 
conference and other pretrial proceedings to a magistrate judge. At the conference, counsel and the 
judge discuss the issues addressed in the case management statement and schedule the remainder of 
the case. Under General Order 34, the judge was required to enter a case management order no 
more than ten calendar days after the initial case management conference; in contrast, Local Rule 
16-8 states that the judge "may enter a case management order or sign the joint case management 
statement and proposed order submitted by the parties" and specifies no time limit. 

Under General Order 34, parties were prohibited from modifying the case management 
schedule except upon "written order of a judge ... following a timely showing that the interests of 
justice clearly would be harmed if the provisions in question were not modified or vacated." 

1bis prohibition has been softened somewhat in the new local rules. Under Local Rule 16-2(e), 
a party may seek relief from the case management schedule by filing an expedited motion with the 
assigned judge that 1) describes the circumstances supporting the request; 2) indicates whether other 
parties join or object to the request for relief; 3} is accompanied by a proposed revised case 
management schedule; and 4} if applicable, indicates any changes required in the ADR program or 
schedule in the case. Parties may not stipulate to a schedule that varies the date of hearings or 
conferences with the judge unless such stipulation is approved by the judge (Local Rule 16-2(f). 

Coordination of Case Management and ADR Schedules 

Local Rule 16-2(d} provides that "Unless otherwise ordered by the assigned judge, parties 
shall simultaneously proceed according to the initial case management schedule issued by the clerk 
and any schedule set by the court concerning ADR. All requirements set by the ADR Local Rules 
for such a case shall apply unless relief is otherwise granted pursuant to those local rules." 
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Table 50 summarizes the schedule under Local Rule 16 for major case management events. 

Table 50 
Time Line for Case Management Events 

Northern District of California 

Event 

Service on at least one named defendant 

Lead trial counSel meet and confer 

Parties make initial disclosures 

Parties file ADR certification 

Parties file case management statement 

Case management conference ' 

I To be scheduled on or before the following number 
. of days after initial filing in the court. 

Day 45 

Day 90 

Day 100 

Day 110 

Day 110 

Day 120 

4. Implementation of the Case Management Pilot Program 

After the scope and content of the case management program were agreed upon, the advisory 
group assisted the court in drafting the General Order to Implement the program and the 
accompanying fonns. Several new forms were designed, including a new Joint Case Management 
Statement and Proposed Order (see Appendix D). 

To provide administrative support for implementation of the Case Management Pilot Program, 
the court hired a Case Management Pilot Coordinator who worked with the court to familiarize 
judges, the bar, and parties with the new case management techniques. She also monitored the early 
experience with cases under the program, including the application in individual cases of the 
deadlines specified by General Order 34, and provided a report to the court evaluating early 
experience with the case management program. I07 Finally, she answered many questions about the 
program that arose from attorneys shortly after the program was implemented. 

In the clerk's office, implementation of the case management program meant training the intake 
and docketing staff about the new forms and procedures, including new docket entries in the 
automated docketing system (ICMS). . 

Although some changes in procedures were required of staff and judges, the majority of judges 
said the change had not been very difficult, with several pointing out that the program was, as one 
judge said, "not much different from what most judges were already doing with standing orders." 

107 Preliminary Study of the Case Management Pilot Program in the District Court for the 
Northern District of California, October 1993. 
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Several judges also noted that the response among judges varied, with some, especially senior 
judges, more resistant to changing over to the new program. One judge also indicated that the 
COurt'S adoption of disclosure was vigorously debated and that the court came "very close to not 
doing it." However, as one judge pointed out, "a large number of judges wanted to make [the new 
case management program] work" and therefore the court had the "critical mass of participants" it 
needed to make the transition to the program successful. 

Budget 

According to the clerk of court, the portion of the COurt'S budget that has been used to support 
the case management program is somewhat difficult to quantify. The major expense at the 
beginning of the program was the salary for the Case Management Pilot Coordinator, who was 
employed from July 1992 through December 1993 at an annual salary of $63,196.00. The court 
also retained a consultant, for a total cost of $22,950.00, to design a monitoring and evaluation 
system for the case management program. In addition, the court has spent approximately $2,740 
per year over the last several years to make copies of the general orders and local rules 
implementing the case management and ADR programs, the CJRA Plan, CJRA Annual 
Assessments, and ADR training materials. Finally, the four staff members in the ADR 
Office-whose positions were created as a result of the ORA-provide case management support 
as well as ADR support for judges and counsel, so some portion of their salaries, equipment, and 
work space is used to support the case management program.IOS The funds for these expenditures 
were obtained under the CJRA. 

S. Application of the Case Management Rules 

Judges report that attorneys generally comply with case management requirements, with 
compliance greater in some areas than in others. Judges also adhere closely to the rules, although, 
as discussed below, they do not always send out case management orders after the initial case 
management conference. 

Most of the judges said that attorneys comply with the meet-and-confer requirement the vast 
,majority of the time, while two judges acknowledged they did not know if this requirement was 
being met routinely. One judge indicated that "I really crack down when they don't comply" and 
said the court as a whole had agreed when the program started to enforce its requirements because 
"if we didn't take it seriously, the bar wouldn't." 

lOS The positions include the Director of ADR Programs (CL 32; $75.516-$98,191); the Deputy 
Director of ADR Programs (CL 30; $64,200-$83.461); the Administrative Assistant to the ADR 
Programs (CL 25; $31,505-$40,960); and an ADR Case Systems Administrator (CL 25; $31.505-
$40,960). Each of these staff members has a computer. and the ~ourt purchased a fax machine for 
the ADR Office, with the cost of all of this equipment totaling approximately $7,000. Existing 
space has been used to accommodate the ADR staff. Letter from R. Wieking to D. Stienstra, 
September 30, 1996, on file at the Federal Judicial Center. 
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According to the judges, attorneys routinely submit the case management statements required 
by program. Three judges noted that attorneys will occasionally submit separate statements rather 
than a joint case management statement or, as one judge said, "a skimpy joint one and voluminous 
separate ones." Another judge pointed out that when the attorneys flle separate statements, "You 
know you have to roll up your sleeves." 

All of the judges said they hold case management conferences in all eligible civil cases, with 
minor exceptions. Exceptions cited were: cases excluded under the program; pro se or prisoner 
cases (although a number of judges do hold these conferences in pro se cases); and the rare 
situations where parties have stipulated to or asked for a continuance of the conference. Most 
judges hold the conferences in person rather than over the telephone, and their practices vary as to 
whether the conference is held on the record. Finally, most judges do not require clients to attend 
the case management conference. 

Most, but not all, judges said they send out a case management order in all cases after the case 
management conference. Some judges ask the attorneys to prepare a draft order based on the 
discussion at the conference, and some work from the case management statement to prepare the 
order. One judge said slhe tells attorneys during the conference how they should modify the case 
management statement to reflect decisions made at the conference and does not send out a separate 
order after the conference. Virtually all judges said they do not monitor compliance with the order 
proactively; instead, they assume that parties will police the order themselves and will report to·the 
judge if another party is not complying. As one judge said, "I presume someone wants to keep the 
case moving." In addition, some cases have further status conferences at which judges can 
detennine if deadlines have been met 

Virtually all the judges said that parties are generally complying with the initial disclosure 
requirements of the case management program; as one judge said, there are "very few instances of 
failure to disclose." A few judges expressed swprise at the level of compliance. One judge said 
slhe thinks the reason disclosure appears to be working well is because "we've brought them in in 
stages-under General Order 34, they only had to disclose supportive information; then, we opted 
into Federal Rule 26(a)(1). Three years of getting them used to it was a smart way to do it." 

Judges were less certain about the degree of compliance with the requirements for expert 
disclosures and expert reports. Although they generally report that parties are complying with the 
requirement to make expert disclosures and to flle expert reports, several judges mentioned that 
parties sometimes stipulate not to do expert reports because these reports are expensive to prepare. 
One judge said, "In a low-budget case, I'll get the parties to stipulate to less than what Rule 
26(a)(2) requires; I give them an escape valve, because it can be costly." A couple of judges 
mentioned that it is risky for parties not to flle the report because nonflling can preclude the expert 
from testifying at trial. 

Referral of Matters to Magistrate Judges 

Most of the judges handle the pretrial procedures specified by the case management system 
themselves and do not refer these matters, other than discovery disputes, to the magistrate judges. 
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Magistrate judges do, however, perform pretrial case management functions in cases that are 
assigned to them upon consent of the parties. On March 1, 1996, the court added San Francisco 
magistrate judges to the civil case draw, with presumptive handling of a proportion of civil cases 
by magistrate judges unless parties affinnatively request to have a case assigned to a district 
judge. Most of the judges said this change would have a far more profound effect on magistrate 
judges' role in civil cases than did the case management program. 

C. The Impact of the Court's Case Management Program 

In the following discussion of the case management program's impact, we fIrst discuss the 
judges' experience with the program and their assessment of its effects, then turn to the views of 
attorneys who have litigated cases in this court, and fInally discuss its impact on the condition of the 
court's caseload. 

Our fmdings can be summarized briefly as follows: 

• Most judges are generally positive about the case management program, although for 
several of them the program did not mean a great change in their case management 
practices. Features of the program that judges cited as critical were early attorney 
preparation; the case management conference; and initial disclosures. 

• Attorneys generally think the case management program is effective and that it either 
reduces or has no effect on litigation time and costs. They were generally less likely to 
think. the program had a beneficial effect on costs than on litigation time. Case 
management components rated as most beneficial include the attorneys' meet-and­
confer session, initial disclosures, the attorneys' case management statement, the case 
management conference, and the case management order. Two of these same 
requirements, however-the meet-and-confer session and the case management 
statement-were rated as increasing costs by a substantial minority of attorneys. 

• Attorneys who provided the most favorable ratings of the program include those who 
did not have experience in the court prior to the case management program; whose 
cases had a high amount of disclosure; whose cases were of medium complexity; and 
whose cases were referred to ADR. 

• Caseload data do not show a significant drop in disposition time for civil cases, 
although this is not surprising in a court that began the program with below-average 
median time to disposition. It does appear that older cases are being terminated more 
quickly, but it is not clear whether this is attributable to the program. There is no 
indication that the program increases time to disposition in cases subject to it. 

The remainder of Section C discusses these and related fIndings in more detail, including 
subtleties that cannot be captured in a brief summary of results. 
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1. Judges' Evaluation of the Case Management Program 

Benefits of the Case Management Program 

As discussed earlier, the purposes of the case management program include encouraging 
earlier attention to cases by judges and attorneys, thereby reducing cost and time to disposition; 
eliminating unnecessary discovery and reducing discovery disputes; and demonstrating these case 
management principles to other courts. 

In the spring of 1996, when asked whether the program was achieving its goals, almost all 
judges said it was, although many of them qualified their responses in one way or another-for 
example, by saying the program was successful "in some ways" or that it was "probably" 
working. Two judges said they did not know whether the program had achieved its goals, with one 
asserting that "it will take years to figure this out." 

Benefits for Cases 

Discovery. The majority of judges said they thought there had been a decline in discovery 
disputes since the case management program began, though several acknowledged that they 
couldn't be sure this was attributable to the case management program as a whole or to particular 
aspects of the program (e.g., disclosure). Estimates of the extent to which discovery disputes had 
declined varied-from "maybe a few less early discovery disputes" to "the program has 
substantially cut down on discovery disputes," Several other judges, however, said they had seen 
no change in the frequency or nature of discovery disputes (as one judge said, "the cases that fight 
will always fight"), and the remaining judges said they could not tell if there was a difference. 

Motion Practice. Over half of the judges said they had seen some positive change in motion 
practice since the beginning of the case management pilot program, but most did not think there was 
a major difference. Two judges mentioned that motions are more scheduled now, rather than just 
occurring when attorneys decide to file tnem. Several judges said that any change was in the timing 
of motions, rather than their nature or frequency, although they expressed different opinions about 
how the timing had changed. For example, one said "the initial conference can help forestall 
motions,'- while others thought the program prompted earlier motions. Some judges thought the 
early requirements of the case management program ultimately resulted in fewer "reflexive" 
12(b)(6) and summary judgment motions. Finally, two judges said they thought the case 
management program was harmful to motion practice, noting that "parties file dispositive motions 
in every case-I think the [program] rules have hurt it." 

Setting of Trial Dates. About half of the judges said the case management program had no 
effect on the setting of trial dates, while others said it did. Most of those who did see an effect said 
they are able to set realistic trial dates earlier in a case because they and the attorneys have more 
information at an earlier stage. On the other hand, one judge said the program has made himlher 
more reluctant to set a trial date at the outset of a case, because the discussions with lawyers often 
make it clear that dispositive motions must be addressed before a trial date is set. 
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Response of the Attorneys 

Most judges said attorney response to the case management program has been quite positive, 
and several judges acknowledged that this positive response was contrary to their expectations.' 
About half of the judges indicated that bar response to the program had improved over time and 
said that attorneys had been concerned about the program, particularly the disclosure aspect, when 
it was first implemented. Now, however, disclosure and other aspects of the case management 
program have "become part of the culture," said two judges. Two judges emphasized that the 
court had gotten attorneys involved while the program was being designed and spent time 
educating attorneys about the program, which they saw as partially responsible for the bar's 
overall acceptance of the program. 

One of the concerns attorneys reportedly had at the outset was that the program would be 
beneficial for large cases but not small ones or would favor one type of party over another. One 
judge said, however, that experience has shown that the program "hasn't favored anyone, which 
was what attorneys warned would happen. It is good for both plaintiff and defendant." Other 
judges were less sure that the program was equally beneficial for different types of parties and 
attorneys. For example, one judge said that "attorneys who mostly practice in state court fmd it a 
real pain and may be discouraged from practicing in federal court. Others like it, especially 
attorneys who are regularly in federal court and attorneys with large cases." A second judge said 
slhe thought the program "may be more expensive for the smaller case." 

Another feature that concerned attorneys at the beginning, according to two judges, was the 
proliferation of rules governing case management in the court Now that the attorneys have become 
accustomed to the rules, the court is hearing far fewer complaints, they said. 

Benefits for Judges 

Virtually all of the judges said they are satisfied with the case management program, with one 
judge referring to it as "a raging success." Other judges, while still positive, were more reserved in 
their evaluations, with a few saying the case management program fit with the way they handled 
cases anyway and therefore was not a great change for them. Some of the types of benefits judges 
said they experienced are captured in the comments below: 

"You have to take charge of the case; this is a system where the judge can be in charge 
when it's needed." 

"I'm generally satisfied. It gives me a preview of the case; I know when I have something 
that's going to present big problems. For deciding later motions, I have a better 
understanding of the case, and the conference and early disclosure of evidence provide 

. bases for early settlement." 

"The program provides a framework for exercising discretion-a good framework-good 
for judges and attorneys for planning a case schedule." 
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Most of the judges did not think the case management program had changed the relationship 
among judges in the court, but a substantial minority pointed out that case management practices 
had become more uniform across judges. As one judge said, "We (judges) speak a different 
language [than we did before] when we talk now." 

About a third of the judges said they saw no effect of the program on judge time or that they 
could not tell if there was an effect. As one judge said, "the program clearly reduces elapsed time, 
but it's not clear whether it reduces my time." Of those who did think there was an effect of the 
program on judge time spent in a case, most thought the program increased judge time, but most 
were also quick to acknowledge that they did not think this was a bad outcome. For example, one 
said, "It increases the amount of time a judge spends on a case, but leads to easier and cheaper 
resolutions-this is what the goal should be." A number of judges also believed that additional 
time invested by the judge early in a case often saved time in the later stages of a case, and two 
thought this tradeoff resulted in a net time savings for judges. 

Key Features of the Case Management Program 

The judges identified a number of program components that they believe are key elements in 
achieving the program's goals. 

Attorney Preparation Before the Case Management Conference 

The majority of judges cited as a key feature the fact that the program requires lawyers to take 
action at an early point in a case. Some judges spoke in general about the fact that the program 
requires a number of actions by the attorneys. For example, one judge said that "lawyers don't 
do things unless they're required" and that the case management program "gives them an early 
decision point where they're required to do something." Similarly, another judge pointed out that 
"whenever you have an event, it forces attorneys to think about the case--they have to take stock, 
make decisions, think about it." Finally, a third judge said a key element of the program is "the 
mere fact that the parties are encouraged to do something other than send out interrogatories and 
deposition notices; they have to pause and think." 

Several judges cited the "meet and confer" requirement more specifically as a key feature in 
the success of the case management program. TIris session, which must occur within ninety days 
after filing (previously 100 days), is the fJIst event in the case management schedule. As one 
judge explained, ''the sooner the attorneys talk to each other the sooner they understand their 
case-and when they do, it can move forward." Judges generally agreed that these meetings are 
beneficial, especially, as one judge said, "if there are good lawyers on both sides." Several 
judges·noted the general salutary effect of a face-to-face meeting between the attorneys: the 
meeting "brings them together to start being civil" at a time when they "haven't been met with 
obnoxious discovery requests." Other judges noted that the meeting was a good opportunity to 
move the case toward settlement discussions, because it "gives them a way to discuss settlement 
without appearing weak." Another effect cited by a number of judges was getting the attorneys· 
to focus on the case and identify what the real issues are, prompting them to prepare a good case 
management statement and come to the case management conference much more informed about 
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the case. One judge noted that the meet-and-confer session "enables me to fmd out at the Rule 
16 conference if I've got a problem case," because if the attorneys had a problem at their meet­
and-confer "then I'm probably going to have a problem with them." 

After the meet and confer session, attorneys must file a joint case management statement. 
Most judges said they fmd the statements helpful, although the extent to which they reported 
finding the statements helpful varied quite a bit. For example, a few judges referred to the 
statements as "very" or "extremely" helpful, while about a third of the judges said they were 
"sometimes" helpful or "helpful in part." One judge said slhe did not see the statements as 
"terribly different from statements they filed before." A judge who said slbe did not fmd the 
statements helpful pointed out that attorneys "mechanistically fill it in" and said the statement 
does not provide adequate information about significant legal issues in the case. When asked what 
they used the case management statement for, judges most frequently cited getting an overall sense 
of the case; setting dates, including the trial date; identifying any problems; and setting appropriate 
discovery limits. 

Case Management Conference 

The judges also fmd the case management conference important and generally use it to set a 
schedule for the case, including discovery limitations and deadlines, dates for motions, and, in many 
instances, a trial date. Several judges indicated that they try to determine at the conference if the 
case is likely to be disposed of by motion and, if it is, they will set a schedule for hearing the 
motion. A number of judges also discuss ADR with the parties and, if appropriate, refer the case to 
an ADR procedure after the meeting. Judges were generally enthusiastic about the usefulness of 
these conferences. As one judge said, 'We resolve so many matters at the conference; I have fewer 
disputes and motions later." 

Disclosure 

A number of judges cited the disclosure requirements of the case management program as an 
important feature. Judges named several effects they have observed from disclosure, including 
making both the attorneys and the court more infonned. about the case early in the pretrial 
process. As one judge said, in the absence of disclosure, "attorneys might only hear a warped 
perspective from their clients"; disclosure allows them to "be much better informed at an early 
stage." Other effects cited were speeding up the pretrial process; getting the case ready for 
settlement; and eliminating the need for some formal discovery or "easing the way" for 
discovery. 

Reservations About the Case Management Program and Suggested Improvements 

About a third of the judges said they did not think the program had detrimental features. As 
one judge said, "The dire predictions haven't come to pass." Those who did identify downsides 
generally noted that the case management program might constitute "overkill" or "over­
management" for some cases-particularly small cases-with one judge pointing out that this 
problem could be addressed by tailoring case management to the individual case. Another judge 
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mentioned that even if the program does not fit a particular case, "parties have gotten together to 
talk and reach this conclusion," which might be beneficial in itself. Two judges cautioned that the 
program might make litigation more expensive. Finally, one judge said a potential detriment of the 
program was that it "may cause us as judges to jump to conclusions prematurely. You try to spot 
the issue the case will tum on. and you may be wrong, which could sidetrack the case on collateral 
issues." 

The majority of judges did not have suggestions for improving the program. One judge 
cautioned that s/he "would be wary of going too far" because the court "needs to maintain the 
appearance of neutrality, and active case management can go against this." Three specific 
suggestions for improvement made by judges were: 1) "tightening up" Fed. R. Civ. P. 4, which 
allows 120 days for service of process; 2) "streamlining" the case management syst~m somewhat 
in smaller cases, where the system "puts a lot of demands on small parties"; and 3) adding a 
requirement that parties must talk with the assigned judge before filing any discovery motions. 

About half of the judges said they could not think of other ways to achieve the same effects 
the case management program had--or at least not better ways. Two judges noted that the same 
effects could be achieved only by greatly increasing the number of judges in the court. Another . 
judge said that any court that had both case management conferences and ADR could basically 
achieve the same effects as the case management program. Fmally, one judge pointed out that the 
new federal rules cover a lot of what the court's program requires, such as initial disclosures. 

Recommendations and Advice to Other Courts 

All of the judges said they would recommend the case management system to other courts, 
with one judge cautioning that there are "undoubtedly local factors." Several judges mentioned the 
importance of involving the bar in the design of such a program at an early stage, rather than forcing 
the program on the bar. Two judges said they would recommend court-wide implementation so that 
case management would have uniformity and predictability. Judges also mentioned several features 
that they think should be included in a case management program, such as a face-to-face meeting of 
the attorneys (one judge said s/he "would insist" on this); early disclosure; a standardized form for 
the case management statement; a case management conference; and an effective ADR program in 
the court. One judge who mentioned ADR emphasized that "case management and ADR should 
be spoken together in the same breath-you can't do one without the other." Finally, two judges 
said they would advise other courts to just try a program like this and not resist innovation. 

2. Attorneys' Evaluation of the Case Management Program 

As in the two districts discussed in previous chapters, questionnaires to attorneys in California 
Northern focused on the demonstration program's impact on time and cost in a particular case and 
also asked the attorneys a number of more general questions about their satisfaction with the court 
and the degree of change the case management program had brought to litigation in the district. 
Their assessment of the case management program is discussed below, beginning with their 
assessment of program effects on litigation time and cost. We then discuss the attorneys' 
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satisfaction with the COurt'S management of their cases and the degree of change they have 
experienced under the new rules and conclude with their suggestions for further change. 

Those who are not interested in the technical discussion of the questionnaire results should 
turn to page 168 for a summary of the attorneys' evaluation of the case management program. As 
in the previous analyses of the attorney data, the fmdings reported below are based on attorneys' 
judgments about the effects of the case management program. 

Program Effects on Time to Disposition 

To understand how attorneys generally rate the timeliness of litigation in this district, we first 
examined their assessment of time it took for their case to move from filing to disposition. As 
Table 51 shows, the great majority of responding attorneys-83%-said the case was moved along 
at an appropriate pace, with only 10% saying it was moved along too slowly. 

I 

Table 51 
Attorney Ratings of Timeliness of Their Case 

Northern District of California 

Rating of Time From Filing to Disposition 

Case was moved along too slowly 

Case was moved along at an appropriate pace 

Case was moved along too fast 

No opinion 

% of Respondents Selecting Each 
Response (N = 455) 

10.0 

83.0 

3.0 

5.0 

Although these responses reveal attorneys' views of how long it took their cases to move from 
filing to disposition, they do not indicate whether attorneys thought the case management program, 
or components of it, had any effect on disposition time. This issue is addressed more specifically 
in two additional analyses. 

Attorney Impressions of the Case Management Program's Overall Effect on Time 

First, respondents were asked whether the case management program as a whole expedited the 
case, hindered the case, or had no effect on the time it took to litigate the case. As Table 52 (next 
page) shows, 46% of attorneys thought the program expedited the resolution of the case, 42% 
thought it had no effect, and 12% thought the program hindered the case's timeliness. 
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Table 52 
Attorney Views of the Overall Effect of the Case Management 

Program on the Timeliness of Their Case 
Northern District of California 

Rating of Overall Effect of the Case 
Management Program on Time 

Expedited the case 

Hindered the case 

Had no effect on the time it took to litigate the case 

Percent of Respondents I 
Selecting Each Response (N=438) 

46.0 

12.0 

42.0 

Further analysis revealed that responses to this question did not differ according to the type of 
party represented (plaintiff or defendant), but did differ by whether the attorney had experience in 
the Northern District before the case management program was implemented.109 In particular, 
42% of experienced attorneys said the program expedited the resolution of the case, while 55% of 
attorneys without prior experience in the court thought it expedited the case.110 

In addition to looking at differences in responses based on party represented and attorney 
experience, we examined whether a number of case characteristics were related to attorneys' views 
of whether the case management program expedited litigation. I II 

Case Complexity. Attorneys' ratings of the program's effect on timeliness varied by the level 
of complexity of legal and factual issues in a case and the level of procedural complexity, with a 
higher percentage of attorneys who rated their case as "medium" in complexity reporting that the 
program expedited the casecornpared to attorneys from low or high-complexity cases. I 12 At least 
as far as attorneys are concerned, then, the program may be most useful in standard civil cases and 

109 

110 

III 

112 

Only relationships that are statistically significant in the Chi-square analysis at the p<.05 level 
or better are discussed, except as otherwise noted. These comparisons and others reported here 
using Chi-square analyses were confirmed with correlational analyses between the specific 
variables mentioned. 

We used other questionnaire data to explore possible explanations for this pattern of response 
but were not able to confirm any of our hypotheses. 

Attorneys were asked to rate a number of case characteristics on a scale from "very high" to 
none." 

Fifty-two percent of attorneys who rated their case as medium in complexity of legal issues 
said the program expedited the case, compared to 45% of attorneys from cases with high 
complexity and 44% of attorneys from cases with low complexity. Fifty-nine percent of attorneys 
who rated their case as medium in complexity of factual issues thought the program expedited the 
case, compared to 42% of attorneys from both high- and low-complexity cases. Fifty-one percent 
of attorneys who rated their cases as medium in procedural complexity said the program expedited 
the case, compared to 33% of attorneys from high-complexity cases and 50% of attorneys from 
low complexity cases. 
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less beneficial in cases that are either very simple or highly complex. This fmding, at least with 
regard to simpler cases, coincides with the observations of some of the judges. 

Disclosure. Attorneys who reported a higher incidence of informal discovery or disclosure in 
their cases more frequently said the program expedited the case and less frequently said it had no 
effect on the case than attorneys who rePorted a lower amount of informal discovery .113 Ratings of 
the effect of disclosure on litigation time were associated with how much disclosure occurred in the 
case (as reported by attorneys): over three-quarters (78%) of attorneys who reported their cases had a 
high level of informal discovery or disclosure said that disclosure requirements moved the case along, 
compared to 65% of attorneys in cases with medium levels of disclosure, 48% of attorneys in cases 
with low levels of disclosure, and 27% of attorneys in cases with no disclosure. I 14 This analysis may 
indicate that in cases in which the need for information exchange is substantial, attorneys find that the 
disclosure requirement expedites the case. 

Referral to ADR. Whether a case was referred to an ADR option was also significantly 
associated with attorney ratings of the program's effect on time to disposition: 55% of attorneys 
whose cases were referred to ADR thought the program expedited the case, compared to 38% of 
attorneys whose cases were not referred to ADR. 

Attorney Assessments of the Effect Specific Case Management Components Had on Time 

Table 53 (next page) presents attorney ratings of the effect specific elements of the case 
management program had on litigation time, as well as the effect of several case management 
practices not specifically included in the program-such as the court or judge's ADR 
requirements--or that were unique to the assigned judge. Program components are listed in 
descending order according to the percentage of respondents who said the component moved the 
case along. The analysis includes only the responses of those who said the component was used 
in their case. 

Case Management Components that Move Litigation Along. As Table 53 shows, the vast 
majority of attorneys rated all components of the case management program as either moving the 
case along or having no effect on the time to disposition. Five program elements-initial 
disclosure, the meet and confer session, the case management statement, the initial case management 
conference, and the initial case management order-were rated by over half of the responding 
attorneys as having moved the case along. This is consistent with interview responses from judges, 
who indicated that all of these elements, with the exception of the case management order, were 
critical features of the case management program. 

1I3 

114 

The item attorneys were asked to rate was "amount of informal discovery exchange or 
disclosure." 

It is not immediately apparent why some attorneys from cases in which no disclosure 
occurred would say the disclosure requirements expedited the case. One possibility, which was 
mentioned in an attorney response to another question, is that in some cases the prospect of 
disclosure led to settlement. 
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Table 53 
Attorney Ratings of Effects of Case Management Components on Litigation Time 

Northern District of Califomia 

Effect on Litigation Time (in Percents) 

Component of General Order 34 N Moved this Slowed this No effect 
case along case down 

Initial case management conference 247 66.0 7.0 2S.0 

Meet and confer session 267 63.0 11.0 26.0 

Attorneys' case management statement 260 62.0 13.0 25.0 

Initial case management order 238 60.0 8.0 32.0 

Initial disclosures 272 59.0 6.0 36.0 

Service of process within 40 days of filing of 275 44.0 2.0 55.0 
complaint 

No formal discovery until after the initial 277 31.0 28.0 40.0 
disclosures have been made 

Continuing duty to supplement disclosures 217 29.0 3.0 68.0 

No stipulations to modify case management 195 IS.0 24.0 59.0 
schedule 

Requests to postpone trial signed by lead lOS 6.0 4.0 91.0 
attorney and client 

Other Case Management Components 

Judge's handling of motions 191 52.0 23.0 26.0 

Judge's trial scheduling practices 189 48.0 12.0 40.0 

Court or judge's ADR requirements 194 46.0 17.0 37.0 

Paperwork required by the court or judge 193 30.0 19.0 51.0 
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Case Management Components that Delay Litigation. For the most part, a small percentage 
of responding attorneys said the COurt'S case management procedures slowed down the progress of 
their cases. Two program components stand out, however, as a source of delay in a significant 
minority of cases. One is the requirement that formal discovery be stayed until initial disclosures 
have been made, absent a stipulation between the parties to begin discovery earlier. Over 28% of 
attorneys thought this requirement slowed the case down. In our initial interviews, judges had 
expressed some concern about this requirement as well, and several judges speculated that attorneys 
did not always realize they could stipulate out of this requirement 

It is possible, then, that some attorneys who reported that this requirement slowed the case 
down had less experience with the program and therefore were not aware they could stipulate to 
begin formal discovery at 'an earlier stage in the case. Further analysis, however, suggests this is 
unlikely: Although ratings of the effect of this requirement varied significantly depending on how 
many cases the attorney had litigated in the court, about 15% of attorneys with more than fifty , 
cases in the court thought the requirement moved the case along, while rnore than a third (37%) of 
attorneys with the least experience (fewer than five litigated cases in this court) thought the 
requirement moved the case along. 

Interestingly, there was a relationship between the amount of informal discovery or 
disclosure in a case as reported by the attorney and attorney ratings of the effect on litigation time 
of postponing discovery. Of attorneys who reported high levels of informal discovery or 
disclosure in their cases, almost half (49% ) thought postponing discovery moved the case along, 
compared to 39% of attorneys from cases with medium levels of informal discovery, 25% of 
attorneys from cases with low levels of informal discov~ry, and 17% of attorneys from cases with 
no informal discovery. It may be that in some cases the delay of formal discovery causes parties 
to engage in more cooperative, less adversarial exchange of infonnation, thereby expediting the 
case. On the other hand, in cases where little disclosure takes place, the delay of discovery may 
prevent parties from obtaining infonnation they need to evaluate their case and move it along. 
Alternatively, these cases may need little in the way of either disclosure or discovery and simply 
need to move along. 

A second element cited by a substantial minority of attomeys (24%) as slowing down the 
case was the inability of attorneys to modify the case management schedule, other than the time of 
commencement of discovery, by stipulation. Additional analysis indicated that attorney responses 
to this question were associated with whether the case had been referred to ADR.tt S About a 
third of attorneys whose cases had been referred to ADR (33%) indicated that inability to modify 
the case management schedule slowed the case down, while only 9% of attorneys in cases not 
referred to ADR responded in this way. One possib~e explanation for this result is that attorneys 
in cases that went to ADR might have wished to modify the case management schedule pending 
completion of the ADR process but were unable to do so. The more-recent version of the case 
management program that has been incorporated into the local rules has softened the no­
stipulation requirement somewhat. 

115 Whether the case had been referred to ADR was detennined by a specific question to that 
effect. The case management component listed in Table 53, "Court or judge's ADR 
requirements," is not the source for the referral information. 
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Program Effects on Cost of Litigation 

Table 54 shows the respondents' general rating of the cost to their clients of litigating the case 
from filing to disposition in the court. In contrast to the timeliness question, for which 83% of 
attorneys said the time to disposition was appropriate, just under two-thirds of responding attorneys 
(62%) said the cost of litigating the case was "about right," while 21 % said the cost was "higher 
than it should have been. 

, 

Table 54 
Attorney Ratings of Costs 

Nortbern District of California 

Rating of the Cost from Filing to Disposition % of Respondents Who Selected 
Response (N=449) 

Cost was higher than it should have been 21.0 

Cost was about right 62.0 

Cost was lower than it should have been 10.0 

No opinion 7.0 

I 

Because this is a general rating of the costs of litigating the case and does not focus on the 
effects of the case management program, it is difficult to tell whether the relatively high rate of 
responses indicating the cost was too high reflects a general dissatisfaction with litigation costs or a 
reaction more specific to the court or its case management program. This issue is addressed more 
specifically below by looking at the attorneys' rating of the overall effect of the case management 
program on the costs of their cases. 

Attorney Impressions of Overall Effect of Case Management Program on Costs 

As shown in Table 55 (next page), about a third of attorneys (34%) indicated that the program 
decreased the cost of their case, 20% said it increased the cost, and 46% said it had no effect on the 
cost of the case. As with the timeliness question, the answers did not differ by whether the attorney 
represented a plaintiff or defendant but did differ depending on whether the attorneys had pre­
program experience: 30% of attorneys who had experience in the court prior to the program 
thought the program reduced litigation costs and 22% thought it increased costs, while 43% of 
attorneys with no pre-program experience thought the program reduced costs and 14% thought 
costs were increased. This finding parallels that for timeliness: Attorneys with less experience in 
the court fmd the case management procedures more effective than attorneys with more experience 
in the court. 

To further understand the impact of the case management program on litigation costs, we 
examined a number of case characteristics and their relationship to attorney views of the program's 
effects on costs. 
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Table 55 
Attorney Ratings of the Overall Effect of the Case 

Management Program on the Cost of Their Case 
Northern District of California 

Rating of the Overall Effect of the Case % of Respondents Who Selected 
Management Program on Cost ·Response (N=431) 

Decreased the cost 34.0 

Increased the cost 20.0 

Had no effect on the cost of the case 46.0 

Complexity of Case. Findings regarding associations between the legal and factual complexity 
of a case and attorneys' views of the effect of the program on costs parallel findings on time to 
disposition. In each instance, the general pattern is that a higher percentage of attorneys who reported 
their cases were of medium complexity thought the case management program decreased costs 
compared to attorneys who reported low or high complexity. 116 

Other findings bolster the idea that the program is less appropriate for small, simple cases. For 
example, some judges had speculated. during our interviews, that the program may increase 
litigation costs for smaller cases or might be "overkill" in some cases. In addition, several attorney 
responses to a later, open-ended question indicated that the program requirements did have different 
effects depending on the type of case, as illustrated below: 

"[The program is] far too cumbersome, paper-and time-intensive. Geared for 
corporate type litigation and big fInns. Works to significant detriment of small client 
in a personal injury case, who is brought into the federal system." 

"In simple cases it requires excessive paperwork and court appearances." 

"For easy cases like this one, it is a waste." 

These comments are not representative of all attorneys who responded-in fact, some attorneys 
thought the program was more suitable for simple cases than for complex ones-but in 
combination with the quantitative information and judge interview responses, they suggest that for 

116 Forty-one percent of attorneys who rated their case as medium in complexity of legal issues 
said the program decreased costs of the case, compared to 33% of attorneys from cases with high 
complexity and 30% of attorneys from cases with low complexity. Forty-four percent of 
attorneys who rated their case as medium in complexity of factual issues thought the program 
decreased costs of the case, compared to 36% of attorneys from high-complexity cases and 28% 
of attorneys from low-complexity cases. 
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some smaller cases or for parties with fewer resources compliance with all requirements of the case 
management schedule can be burdensome. ll7 

Disclosure. Again, associations noted above between disclosure and attorney ratings of the 
program's effect on time to disposition held true for ratings of its effects on costs. Specifically, the 
higher the level of disclosure, the more likely the attorneys were to say the program overall reduced 
cost. 118 We found a similar pattern regarding the specific program requirement that disclosures be 
made: The higher the level of disclosure, the more likely the attorneys were to say the disclosure 
requirements reduced costs. I 19 Thus, when disclosures were made, attorneys generally reported that 
disclosure reduced costs and reported that the program as a whole reduced costs. 

ADR. As with timeliness, there was an association between whether a case was referred to 
ADR and the attorneys' ratings of litigation costs: 43% of attorneys whose cases had been referred 
to ADR thought the case management program decreased the cost of the case, compared to 26% of 
attorneys whose cases were not referred to ADR. 

Attorney Assessments of the Effect of Specific Case Management Components on Case Cost 

As with the timeliness question, attorneys were asked about the effect on litigation cost of a 
number of specific components of the case management program. Table 56 (next page) shows, for 
various components of the program and for four non-program case management components, the 
percentage of attorneys who said that component had lowered the cost of the case, increased the 
cost of the case, or had no effect on litigation cost. The components are listed in descending order 
based on the percentage of attorneys who thought they lowered the CO$ts of the case. The analysis 
includes only the responses of those who said the component was used in their case. 

A comparison of the responses in Table 56 with the responses in Table 53 on timeliness shows 
that in general a smaller proportion of attorneys said the case management components saved costs 
than said these components moved the case toward disposition. The only exception to this pattern 
concerns the requirement that formal discovery be postponed until after initial disclosures are made: 
While only 31 % of attorneys thought this moved the case along and a similar 

117 

118 

119 

The Case Management Pilot Program Coordinator reached a similar conclusion in her report 
to the court after the fIrst year of the pilot program: i.e., that "the Pilot Program appears to be 
most benefIcial for the middle range of cases fIled in this court." Preliminary Study of the Case 
Management Pilot Program in the District Court for the Northern District of California, October 
1993, p. ii. Her conclusion was based largely on interviews with attorneys in cases subject to the 
pilot program. 

Fifty-six percent of attorneys in cases with high levels of disclosure said the program reduced 
costs, compared to 43% of attorneys from cases with medium levels of disclosure, 29% of 
attorneys from cases with low levels of disclosure, and 15% of attorneys from cases with no 
disclosure. 

Sixty-one percent of attorneys who reported high amounts of disclosure in their cases 
thought the disclosure requirements reduced costs, compared to 47% of attorneys from cases with 
a medium amount of disclosure, 37% of attorneys from cases with a low amount of disclosure, and 
22% of attorneys from cases with no disclosure. 
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Table 56 
Attorney Ratings of Effects of Case Management Components on Litigation Cost 

Northern District of California 

Effect on Litigation Cost (in Percents) 

Component of General Order 34 N Lowered cost of Increased cost of No effect 
this case this case 

Initial disclosures 272 43.0 15.0 42.0 

. Meet and confer session 267 43.0 27.0 30.0 

Initial case management conference 247 41.0 19.0 40.0 

Attorneys' case management statement 260 40.0 31.0 29.0 

No fonnal discovery until after the initial 277 40.0 12.0 47.0' 
disclosures have been made 

Initial case management order 238 37.0 13.0 49.0 

Continuing duty to supplement disclosures 217 24.0 10.0 65.0 

No stipulations to modify case 195 14.0 22.0 64.0 
management schedule 

Service of process within 40 days 275 14.0 5.0 82.0 
of filing complaint 

Requests to postpone trial signed by lead 108 5.0 7.0 89.0 
attorney and client 

Other Case Management Components 

Judge's handling of motions 191 41.0 25.0 34.0 

Court or judge's ADR requirements 194 40.0 24.0 36.0 

Judge's trial scheduling practices 189 27.0 13.0 60.0 

Paperwork required by the court or judge 193 17.0 32.0 51.0 
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proportion (28%) thought it slowed the case down, 40% of attorneys rated the requirement as 
lowering the costs of the case and only 12% thought it increased costs. 

Case Management Components that Lower Costs. Case management components receiving 
the highest ratings for lowering costs were generally the same as those that received high ratings for 
lowering disposition time: initial disclosure, the meet and confer session, the case management 
statement, case management conference, and case management order. In every instance, however, 
fewer than half of the responding attorneys said the component saved costs. 

Case Management Components that Increase Costs. Two of the same elements rated as 
saving costs -the meet and confer session and the case management statement-we~ rated by 
more than 25% of attorneys as increasing litigation costs. Because these are the two earliest 
requirements of the case management program, it may be that they increase costs in cases that settle 
or are determined on a motion very early for reasons unrelated to the case management program; 
that is, cases are required to participate in these case management events (and incur related costs) 
even if they are on the verge of settlement or decision. To test this hypothesis, we examined the 
relationship between attorneys' ratings of these case management components and docket 
information about when and how cases terminated, but did not fmd a statistically significant 
relationship. We did find, however, that attorneys who reported that the case management statement 
increased costs were more likely to have devoted a s~bstantial portion of their practice to federal 
litigation over the past five years. Attorneys with less federal experience were more likely to report 
that the case management statement lowered costs. These findings suggest that preparation of this 
statement is helpful to attorneys with less federal experience whereas those with more experience 
were more likely to find it an unnecessary burden. I 20 

Is the Case Management Program an Effective System? 

Recognizing that the case management program may have benefits apart from its effects on 
cost and time, we asked attorneys whether overall they thought the requirements of General Order 
34 provided an effective case management system. As Table 57 (next page) shows, over three­
quarters of responding attorneys (77%) said yes, while about a quarter (23 %) said no. 

Again, attorney responses to this question were associated with whether they had experience in 
the court prior to the case management program. with a smaller percentage of experienced attorneys 
(73%) saying the program was effective than attorneys without pre-program experience (87%). 
Responses did not differ according to whether the attorney represented plaintiff or defendant: 76% 
of plaintiff's attorneys and 77% of defense attorneys said the program was effective. 

120 Twenty-eight percent of attorneys who had devoted 10% or less of their time to federal civil 
litigation over the past five years reported that the case management statement increased costs, 
whereas 37% of those devoting 11-25% of their time and 42% of those devoting 25-50% of their 
time reported this effect. Those devoting more than 50% of their time do not fit this pattern, with 
only 26% saying the case management statement increased costs. 
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Table 57 
Attorney Ratings of the Overall Effectiveness of the Case Management Program 

Northern District of California 

Rating of the Effectiveness of the % of Respondents Who Selected 
Case Management Program Response (N=376) 

It is an effective system of case management 77.0 

It is not an effective system of case management 23.0 

I 

Regardless of the answer they gave, attorneys were asked to explain their responses; 192 of 
them did. Their comments revealed several recurring themes. Attorneys who said the system is 
effective generally noted that the program makes attorneys and parties focus on the case at an early 
stage, thus moving cases along toward earlier resolution, as the examples below illustrate: 

"Early court conference to monitor spurs lawyers to assess and exchange 
information and views." 

"I have handled many federal cases in the Northern District, as well as all the other 
California districts. I have found G.O. 34 to be a much more efficient means of 
moving the cases along than PRCP," 

"All of the requirements combine to force an early resolution." 

"1 do most of my litigation in state court. 1 found this system much more effective 
in getting the parties focused on the real issues." 

Attorneys who said the case management system is not effective identified three primary 
problems: 1) that delay of discovery hampers the case; 2) that disclosure requirements are vague 
and do not result in all relevant documents being produced; and 3) that parties sometimes fail to 
comply with requirements of the program, and there is no mechanism for enforcing compliance. 

Comments about the delay of fonnal discovery until after the case management 
conference were the most frequent. As one attorney noted, echoing the comments of a 
number of others, "The pace at the beginning is far too slow. The bar on discovery before 
initial disclosure slows down cases unnecessarily." Another mentioned specifically the 
effect of this requirement on simpler cases: "Limits on discovery prior to the conference 
just delay things in relatively simple cases where documents would be requested at the time 
of complaint being served." 

These comments are consistent with the earlier finding that 28% of attorneys believe the 
postponement of formal discovery slows down the case. None of the comments mentioned that 
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parties could stipulate out of this requirement, so it is unclear whether attorneys who said 
postponement was a problem were unaware of this provision or were aware of it but unable to enter 
such a stipulation with the opposing party. 

The next most frequent set of comments about the ineffectiveness of the case management 
program had to do with disclosure requirements. The main problems identified by attorneys were 
parties' manipulation of the disclosure requirements and duplication of efforts when parties send 
discovery requests for information identical to that required to be disclosed. ''There seems to be as 
much gamesmanship with initial disclosures as with formal discovery," one attorney wrote, 
reflecting the views of several others. "After initial disclosures," said another, "parties send out 
the same interrogatories, requests to produce, etc: that they would initially in any event." 

Both of these problems relate to implementation of disclosure, rather than the general idea of 
exchanging information in the absence of discovery requests-that is, it would appear that parties' 
good faith compliance with the disclosure requirements would obviate the need for duplicative 
discovery, but attorneys believe that others are not forthcoming with their disclosures and instead 
engage in "gamesmanship." 

This point is similar to a more general problem noted in a number of attorney 
comnients--that parties often do not comply with the requirements of the case management 
program (including disclosure) and there is no effective mechanism for addressing the problem. 
Reflecting the views of a number of respondents, one attorney wrote: "[Disclosure] would be more 
effective if the courts enforced it-in this pro se case, it is not applicable but we tried to follow it 
anyway because of overall effectiveness. In other cases, we disgorge everything. the other side does 
nothing, and the judges don't seem to care about noncompliance." 

These comments about lack of compliance with the case management program are notable in 
light of the high proportion of judges who acknowledged in interviews that they do not monitor 
compliance with the case management order. Most of these judges explained that they expect 
parties to "police" the case management schedule themselves and bring non-compliance to the 
judge's attention. Attorney comments suggest that in some cases either the non-compliance is not 
pointed out to the judge, or, if it is, the judge does not take action against the offending party. 

It is important to keep in mind that, although there were a number of negative attorney 
comments about the effectiveness of the case management program, attorneys who did not think the 
program was effective constituted fewer than 25% of respondents. 

Finally, as in their comments on program effects on time and cost, several attorney comments 
noted that the overall effectiveness of the case management system varies depending on 
characteristics of the case or parties. Cases for which the program was seen as particularly 
effective include cases with experienced, competent counsel; cases that are highly fact-intensive; 
cases with simple factual and legal issues; cases with a good relationship between the attorneys; 
and complex, high value cases. Cases for which the program was seen as not effective include 
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simple or easy cases; complicated or complex cases; employment cases; cases with recalcitrant 
opposing counsel; and maritime claims. It is interesting to note that the program was viewed as 
both effective and ineffective in both simple and complex cases, depending on the responding 
attorney. This is consistent with the pattern of results reported above that attorneys in cases of 
medium complexity tended to find the program more beneficial than attorneys in bigh- or low­
complexity cases. 

Satisfaction with Case Outcome and the Court's Management of Cases 

Within the goals of lowering litigation costs and time, to what extent has the court been able to 
preserve the fairness of its management procedures? To address that question, we examined the 
respondents' satisfaction with the court's management of their case and how fair the court's 
procedures were. Because it is reasonable to assume that attorneys' ratings of these measures 
might be affected by the case outcome, we also examined their satisfaction with and fairness of the 
case outcome. As Table 58 shows, over three-quarters of responding attorneys were either 
somewhat or very satisfied with the outcome of their case and a similar proportion thought the 
outcome was somewhat or very fair. 

Satisfaction With 
Outcome 

Very satisfied 

Somewhat satisfied 

Somewhat dissatisfied 

Very dissatisfied 

Table 58 
Attorney Satisfaction With Case Outcome 

Northern District of California 

Percent Selecting the 
Response (N=448) 

53.0 

26.0 

9.0 

12.0 

Fairness of 
Outcome 

Very fair 

Somewhat fair 

Somewhat unfair 

Very unfair 

Percent Selecting the 
Response (N=447) 

55.0 

25.0 

11.0 

9.0 

Both the fairness and satisfaction ratings varied according to the type of party represented 
(plaintiff or defendant), with defense attorneys generally giving more favorable ratings, as shown in 
Table 59 (next page). Ratings did not vary according to the number of years of practice experience 
attorneys had, the percentage of the attorney's practice devoted to federal court litigation, or by 
whether the case had been referred to ADR. 
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Table S9 
Attorney Ratings of Outcome Satisfaction and Outcome Fairness 

by Type of Party Represented (in Percents) 
Northern District of California 

Satisfaction With Plaintiff Defense Fairness of Plaintiff 
Outcome Attorneys Attorneys Outcome Attorneys 

(N=244) (N=204) (N=242) 

Very satisfied 45.0 61.0 Very fair 46.0 

Somewhat satisfied 30.0 22.0 Somewhat fair 30.0 

Somewhat dissatisfied 11.0 7.0 Somewhat unfair 12.0 

Very dissatisfied 14.0 9.0 Very unfair 12.0 

Defense 
Attorneys 
(N=205) 

65.0 

19.0 

9.0 

7.0 

As Table 60 shows, attorneys also report high levels of satisfaction with the court's 
management of their case and generally believe that management was fair. The satisfaction and 
fairness ratings were more favorable overall for the case management questions than for the 
outcome questions. 

Table 60 
Attorney Satisfaction with Court's Management of Their Case 

Northern District of California 

Satisfaction With Percent Selecting the Fairness of Percent Selecting the 
Management Response (N=448) Management Response (N=447) 

Very satisfied 63.0 Very fair 67.0 

Somewhat satisfied 26.0 Somewhat fair 22.0 

Some dissatisfied 7.0 Somewhat unfair 7.0 

Very dissatisfied 5.0 
I 

Very unfair 4.0 

Attorney ratings of the court's management of their case did not vary significantly by the type 
of party represented (contrary to the ratings of outcome satisfaction and fairness); by whether the 
attorney had practiced in the Northern District prior to the case management program; by the 
number of years of practice experience the attorney had; by the percentage of the attorney's practice 
devoted to federal civil litigation; or by whether the case had been referred to ADR. In addition, 
none of the case characteristics we considered (complexity; amount of informal discovery, and 
amount of formal discovery) were consistently related to attorney ratings on the question about 
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satisfaction with the court's management of their case. Thus, attorneys' favorable ratings of the 
court's case management were quite universal. 

. Comparison to Past Practices 

In interviews, several judges had indicated that they did not change their case management 
practices greatly when the court adopted the case management program because they already used 
many of the program components in their management of cases. To determine the extent to which 
attorneys believed the case management program had generally changed case management practices 
across the court, we asked those who had litigated in the court both before and after adoption of the 
program whether, under the court's prior case management procedures, there would have been 
differences in the attorney time spent, in the total cost of litigating the case, and in the time from 
fIling to disposition. Table 61 reproduces this three-part question and shows the percentage of 
attorneys selecting each response. 

Table 61 
Responses of Attorneys with Pre-Program Experience to Questions 

Comparing Current and Prior Practices (in Percents) 
Northern District of California 

Under the court's prior Much Higher About Lower Much 
case management procedures: higher the same lower 

attorney time in this case would 6.0 19.0 42.0 19.0 3.0 
have been (N=324) 

costs of litigating this case would 4.0 21.0 44.0 16.0 3.0 
have been (N=324) 

time from filing to disposition in this case 6.0 30.0 44.0 6.0 1.0 
! would have been (N=325) 

I can't 
say 

11.0 

11.0 

13.0 

As far as total attorney time, the largest proportion of responding attorneys (42%) thought it 
would have been the same under the prior procedures, and similar proportions thought it would 
have been higher (25%) or lower (22%) under the prior procedures (11 % indicated they couldn't 
say). With respect to the costs of litigation, again over 40% of attorneys (44%) thought they would 
have been about the same under the court's prior procedures, while a quarter (25 %) thought the 
costs would have been higher previously, and 19% thought the costs would have been lower under 
the former system (11 % did not express an opinion). 

Finally, while 44% of attorneys again said the time from filing to disposition would have been 
about the same under prior practices, over a third (36%) reported that the time from filing to 
disposition would have been higher previously, and only 7% said the time to disposition would have 
been lower (13% did not express an opinion). Thus, a substantial percentage (42-44%) of 
attorneys who expressed an opinion did not think any of these measures would have been 
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substantially different under the court's prior case management procedures, but the largest 
percentage of those who did thought that costs and time to disposition would have been higher 
under the COurt'S previous procedures. 

Attorneys with pre-program experience in the court were also asked how different the COurt'S 
case management practices are under the case management program compared to practices prior to 
implementation of the program. Fewer than two percent reported that there is no difference at all, 
while 36% said there is "some" difference, 44% said there is a "substantial" difference, and 7% 
reported a "very great" difference (11 % couldn't say whether there was a difference). Clearly, the 
great majority of attorneys have perceived differences in the COurt'S case management practices 
under the program. 

Several judges noted that case management practices had become more uniform across judges 
since the implementation of the case management program. If this is true, then the differences in 
practice noted by attorneys could be due in part to judges who had previously managed cases 
minimally or differently bringing their practices more in line with their colleagues who had always 
been more active case managers. We asked attorneys about the extent to which they thought the 
COurt'S case management practices are uniform under the case management program. About one­
quarter of the attorneys said they couldn't answer this question-perhaps because they had had 
experience with only a limited number of judges on the court. Of those who did express an 
opinion, two-thirds (66%) said there is "some" variation from judge to judge, 19% said there is 
"substantial" variation from judge to judge, and 11 % said there is "little" variation among 
judges' practices. On the whole, then, judges' practices do not appear to be greatly different from 
each other, although they differ from previous practices to at least some extent. 

Attorney Suggestions for Program Improvement 

Many of the survey respondents-1 12 attorneys-provided additional comments and 
suggestions. A number of attorneys suggested the court allow exemptions or opt-outs from all or 
some of the case management requirements for certain cases. One attorney suggested allowing opt­
out from the program in cases where questions of law predominate. Another noted that some cases, 
such as those in which a defendant defaults, should be exernpted from the case management 
conference requirement. A third attorney suggested that certain cases should be exempted from the 
disclosure requirements. The example slhe gave was housing discrimination cases under the Fair 
Housing Act, for which slhe noted that "the requirement to disclose specific information which 
demonstrates plaintiff's contention that discrimination has occurred permits the defendant 
apartment manager to fabricate reasons for the discriminatory treatment based on the document 
exchange." Yet another attorney suggested that in cases where a 12(b)(6) motion has been filed the 
disclosure and ADR requirements should be suspended until the motion is resolved, with 
procedural penalties for motions that do not raise a substantial possibility of success. Finally, one 
attorney made a more general point that the program should allow more flexibility by case, pointing 
out that "not every case can fit into the same envelope." 

Other suggestions made by attorneys for improving the program include the following: (1) 
Judges should set early, firm trial dates. (2) The court should enforce the case management 
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requirements. (3) Judges should handle case management conferences by telephone. (4) The court 
should do away with the stay on discovery. (5) There should be no more rule changes. (6) There 
should be greater consistency across judges. (7) There could be greater care by the clerk's office at 
filing regarding cases that should be excluded from the program. (8) ADR dates should not be 
assigned until after the case management conference. (9) Case management forms should be made 
available on computer diskette. 

Summary of Attorney Evaluations 

Several overall themes emerge from analysis of the attomey survey responses. 

• First, attorneys are generally quite favorable in their opinions of the case management 
program. About three-quarters of responding attorneys think it is an effective case 
management system, and the great majority were somewhat or very satisfied with how 
their case was managed in the court. Almost half of the attorneys think the program 
reduces time to disposition, and about a third think it decreases costs. Most of the 
remaining attorneys think it has little effect on time and cost, but a sizable 
minority-20o/o-think it increases costs. 

. .• In general, a higher proportion of attorneys said the program or specific elements of it 
reduced time to disposition than said it or its components reduced costs. This is . 
consistent with interview responses from judges who noted that the program requires a 
good deal of work from attorneys and the court at the outset of a case but said this initial 
investment may payoff in a shorter disposition time for the case. 

• The case management elements attorneys found most beneficial were the meet and 
confer, the case management statement, initial disclosures, the case management 
conference. and the case management order. This coincides with the case management 
elements the judges said are most beneficial. . 

. • Attorneys in cases that were "medium" in complexity evaluated the program more 
favorably than did attorneys in low- or high-complexity cases, and written comments 
from attorneys supported the assertion that the program is most effective in standard 
cases. 

• The greater the amount of informal discovery or disclosure in a case the more favorable 
were attorneys' overall ratings of the program's effects on cost and time to disposition. 
In addition, attorneys in cases with higher levels of disclosure more frequently reported 
that the disclosure requirements reduced costs and time. In contrast to these attorneys, 
attorneys in cases where little disclosure occurred thought the program's delay of 
discovery was a problem, perhaps because they did not have the infoIDlation they needed 
at an early point in the case to evaluate their opponent's position. Written comments 
from attorneys indicate that in some cases parties do not comply fully with the disclosure 
requirements and that compliance frequently is not enforced by the court. Thus, it would 
appear that when the disclosure requirements are complied with by cooperating attorneys 
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they have beneficial effects, but the requirements are not always fully honored or 
enforced. 

• As the preceding paragraph suggests, the component of the case management program 
receiving the most negative evaluations from attorneys was the stay on formal discovery 
until after initial disclosures had occurred, tmless parties stipulate otherwise. Attorneys 
who had a high degree of informal discovery or disclosure in their cases were less likely 
to think this was a problem than were attorneys with little or no informal discovery. 

• Attorneys whose cases were referred to ADR generally were more likely to indicate that 
the case management program moved the case along and reduced costs than were 
attorneys in cases not referred to ADR, and were less likely to say the program had no 
effect on these measures. This supports the assertion of some of the judges that ADR 
and case management are most effective in combination with each other. 

3. Caseload Indicators of the Program's Effect 

Analysis of the court's caseload trends will be deferred until the end of the next chapter, after 
we have considered the court's ADR programs and can examine the caseload trends in the light of 
both the case management and ADR programs. 
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Chapter IV 

The Northern District of California's 
ADR and Multi.Option Programs 

In this chapter we discuss the ADR programs implemented by the Northern District of 
California. In addition to examining the program's impact on litigation time and cost, we also give 
attention to other goals the court had in mind when it adopted these programs, including providing 
parties with a range of ADR options, enhancing party satisfaction, and enhancing the quality of the 
court's ADR programs through full-time professional management. 

In section A, we present our conclusions about the court's implementation of its ADR and 
multi-option programs and the impact of these programs. Sections B and C provide the detailed 
documentation that supports the conclusions: section B gives a short profile of the district and its 
caseload, describes the court's ADR programs, discusses the process by which the court designed 
and set up the programs, and examines how the court has applied the ADR rules; section C 
summarizes our findings about the program's effects, looking first at the judges' experience with 
the ADR programs, then at their impact on attorneys, and fmally at their effect on the court's 
caseload. 

A. Conclusions About the ADR and Multi-Option Programs 

Set out below are several key questions about the demonstration program in the Northern 
District of California, along with answers based on the research fmdings discussed in sections A 
and B. As in preceding chapters, many of the fmdings presented below are based on interviews 
with judges and surveys of attorneys and reflect their subjective evaluations of the program. While 
these views are important for understanding the impact of the ADR programs, they should not be 
taken as evidence of actual program impact. 

Do the court's ADR processes reduce time to disposition? 

In a court with many different programs being implemented within a short period of time, it is 
difficult to discern the effects of any particular program on trends in the court's overall caseload. 
Those who participated in the court's ADR procedures, however, estimated that these procedures 
reduced disposition time, with more than 60% of attorneys believing this was the effect in the cases 
they were involved in. 

The attorneys' rating of ADR's effects on disposition time did not differ by nature of suit, the 
type of ADR used, the method of referral to ADR, or whether the case was in the multi-option 
program, suggesting a rather robust beneficial effect of ADR on litigation time. Attorneys' ratings 
of ADR's effect on disposition time did vary, however, by whether the case settled. If it did, 
attorneys were more likely to report that the ADR process reduced disposition time. 
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Does the ADR program reduce litigation costs? 

Attorneys generally reported that their clients did not pay a fee to the neutral for ADR. and 
more than a third (35%) reported that the cost of preparing for and attending the ADR session was 
less than $500. with the median cost of preparation and attendance being $1500. 

As with ratings of time to disposition. more than 60% of attorneys said they believed that the 
ADR process decreased litigation costs in the surveyed case. The attorneys' ratings did not differ 
by type of party or type of ADR. Attorneys' ratings did differ, however, by whether the case settled 
through ADR and by the method of referral to ADR. When the case settled and when the parties 
had selected their own ADR process. the attorneys were more likely to report that ADR saved 
litigation costs. 

The cost savings reported by attorneys were substantial, ranging up to $500,000, with a median 
savings of $25,000 and a mean of $43,000. 

Does the ADR program produce settlements in cases? 

The attorney survey revealed that parties expect ADR to effect settlement, and they give more 
favorable ratings along a number of measures (cost, time, satisfaction) when it does so. A high 
proportion of attorneys (65%) reported that all or part of their case had settled as a direct result of 
the ADR process. These ratings did not vary significantly according to the type of ADR in which 
the case had participated but were higher when the parties selected their own ADR procedure. 

Effect of the Neutral 

On nearly every measure we examined, attorneys' responses varied by the perceived ability of 
the neutral who conducted their ADR session. Attorneys who ranked the neutral near or at the 
excellent end of the scale were significantly more likely to report that the ADR process reduced 
litigation cost and time, that their case settled through the ADR process, that the outcome was 
satisfactory and the process fair, and that the benefits of using ADR outweighed the costs. 

Are certain types of ADR better for certain purposes? 

Neither our data nor the court's program design permit us to test whether certain kinds of 
ADR are better for some types of cases, but our analysis found that the type of ADR in which the 
attorneys had participated seldom made a difference in how they rated the effects of ADR. 
Whether their case had been referred to early neutral evaluation (ENE), mediation. or arbitration. 
they were equally likely, for example, to report that ADR saved litigation costs and time. 

At the same time, attorney responses revealed that they do distinguiSh between the court's 
various forms of ADR. When explaining why they selected a particular ADR process, attorneys 
from all processes said they chose the process because they wanted to reduce litigation time, lower 
costs, and facilitate settlement. Beyond these three principal reasons, however, attorneys selected 
different ADR processes for different reasons. For example, those who selected ENE were more 
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likely to say they wanted an expert opinion of the likely outcome of the case, while those who 
selected a magistrate judge settlement conference were more likely to say they wanted a judge's 
opinion before proceeding to trial. 

Attorney responses also indicated that they derived different kinds of benefits from each ADR 
process. While each process was reported as helpful in moving the case toward settlement, for 
example, this was more likely to be the case in mediation than in arbitration or ENE, while in the 
latter two fonDS of ADR attorneys were more likely to receive a neutral evaluation of the case and 
help in clarifying liability. 

What are the effects of giving parties a choice of ADR options? 

The benefits of ADR, as reported by the attorneys, were greater in almost every instance when 
the attorneys had selected their own ADR process. Attorneys who had selected their process were 
more likely to report that it lowered litigation costs, that it reduced the amount of discovery and the 
number of motions, that it was a fair process, that their case settled because of the process, and that 
the benefits of the process outweighed its costs. Attorneys who had selected their own ADR 
process were also more likely to have actually participated in an ADR session. 

When given a choice of ADR processes, few attorneys selected arbitration. Most selected 
ENE, suggesting that in this district attorneys want an expert evaluation when they use ADR. . 

In the court's multi-option program, which presumes that ADR will be used but leaves the 
choice of process to the parties, a higher proportion of cases are selecting an ADR process than are 
referred to ADR from the non-multi-option case load, suggesting the court has successfully created 
a presumption that ADR will be used in each civil case. 

Has the ADR office been a useful addition to the coun? 

The existence of the ADR office has clearly given judges confidence in the court's ADR 
programs. This confidence, as well as the role of the staff in making sure attorneys are familiar 
with the court's ADR options, may help explain why a high proportion of multi-option cases go to 
ADR. The majority of attorneys who have participated in ADR conference calls have not, however, 
found these calls especially beneficial, although around 40% found the conference calls helpful in 
providing infonnation about the ADR process, assisting attorneys in selecting a process, and 
prompting them to stipulate to a process. To the extent the ADR office is a ~actor in the number of 
cases using ADR, in participants' subsequent positive ratings of ADR' s effects, and in the judges' 
confidence in ADR, it appears to be a net benefit to the court. The cost of the program is about 
$480 per case served by the program, compared to an estimated median savings of $25,000 per 
party. 

What is the preferredfuturefor the coun's ADR programs? 

Almost two-thirds of attorneys and neutrals said they would prefer a system with a 
presumption of ADR use in every case. The highest proportion of attorneys and neutrals (38% and 
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51%, respectively) said they would prefer a system in which there is a presumption of ADR use in 
all cases, with parties allowed to opt out only with consent of the assigned judge. Attorneys and 
neutrals appear to want some degree of compulsion to use ADR. At the same time, other responses 
suggest that within that framework the opportunity to choose the particular form of ADR results in 
greater perceived benefits from ADR. 

B. Description of the Court and Its Demonstration Program 

Section B describes the ADR programs adopted by the Northern District of California and in 
particular the new multi-option program adopted in July 1993. A context for this discussion was 
provided in Chapter m, where we described the court's caseload and judicial resources (see 
Chapter ill, section B.1). 

1. Designing the ADR Programs: Purpose and Issues 

The Northern District of California has a history of experimentation with alternative dispute 
resolution (ADR) programs. It was one of three courts to establish pilot programs in mandatory 
arbitration in the late 1970s, a program that became one of the ten mandatory arbitration courts 
authorized by statute in 1988.121 The court also created the concept and first experimental program 
of early neutral evaluation, which was adopted in 1985. The local state courts also offer ADR 
options, and private ADR is widely available in the area. Thus, the local bar is accustomed to ADR 
as an integral part of civil litigation, and the culture of the bar and the court is generally hospitable to 
experimentation with alternative methods for resolving disputes. 

In the ORA plan proposed by the court's advisory group, the group did not recommend any 
specific new ADR programs. Instead, it noted the proven value of ADR and recommended providing 
full-time professional suppon to the coun's ADR programs to enhance delivery of dispute resolution 
alternatives; a careful assessment of the court's current programs; and, if appropriate, development of 
a mediation program. The general approach of the advisory group-and of the court in its CJRA 
plan-was to take stock, consolidate the court's strengths, and then move forward. 122 By the time the 
court adopted its plan in late 1991, a srudy of the ENE program was well underway and the ADR 
office had been established. Through the work of the ADR office, the court's multi-option ADR 
program and mediation program were established in July 1993.· 

ADROffice 

Prior to creation of the ADR office, Magistrate Judge Wayne Brazil administered the 
arbitration and early neutral evaluation programs, with staff assistance from the clerk's office. As 
the importance and demands of these programs grew, the court became convinced that full-time 

121 U.S.c. §§ 651-658. 

Pursuant to the Civil Justice Refonn Act (28 U.S.C. § 474), the coun's plan was reviewed and 
approved by the Judicial Conference and a committee of judges in the Ninth Circuit. 
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management was important for maintaining the quality of these programs. The advisory group, too, 
recommended additional staffmg to support the programs, noting that "support services are 
thoroughly insufficient to achieve the desired results in the existing programs."m Thus, the court, 
with the support of the advisory group, established the ADR office as part of the demonstration 
program to provide full-time professional staff management of the court's ADR programs. The 
court hired experienced litigators as director and deputy director of ADR programs in the belief that 
seasoned litigators would enhance the credibility and quality of the programs and would engender 
greater respect by the bar. 

Multi-Option Pilot Program and Mediation 

As part of their duties, the director and deputy director of ADR programs, in consultation with 
Judge Brazil and members of the advisory group, explored whether the court should offer 
additional ADR programs. The advisory group had suggested consideration of mediation, the 
only principal form of ADR missing from the court's options. 

After a year of study and deliberation, the court adopted mediation as part of a broader new 
program titled the Multi-Option Pilot Program. The purpose of the program, according to. the 
general order by which it was implemented, was to provide litigants in certain civil cases a range 
of court-connected alternative dispute resolution processes (arbitration, mediation, ENE, 
magistrate judge settlement, or private options), in the ho~ that these processes would reduce cost 
and delay and provide potentially more satisfying alternatives to litigation without impairing the 
quality of justice or the right to trial (General Order 36). The multi-option program was adopted 
because, explained an advisory group member, "nothing is a cure-all" for every type of case. 
The advisory group felt that different types of ADR are more suitable for different types of cases, 
and that the multi-option program would provide both a choice to litigants and a method by which 
the court could leam how to select the optimal alternative for each case. 

The judges cited several purposes for adopting the multi-option program:124 providing parties 
an opportunity to choose from among various ADR options, including some the court had not 
offered in the past (e.g., mediation); saving cost and time by having cases resolved early through 
ADR; heightening bar awareness of ADR and making lawyers think about which ADR process will 
be most appropriate for a particular case; determining to a limited extent which ADR processes 
work best for various types of cases; and determining the effect of applying a presumption that 
parties will choose a form of ADR. 

3. Description of the Court's ADR Programs 

Alternative dispute resolution is an integral part of the Northern District's case management 
procedures. Parties in virtually all civil cases in the court must at least consider whether ADR 
would be appropriate for their case and must certify to the court that they have considered the 

I') - Supra, note 94, p. 5. 
124 For a description of our research and data collection process, see Appendix A. 
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available options. All of the court's ADR processes and the multl--option program are overseen by 
the ADR office. The primary ADR processes used by cases in the court-arbitration, mediation, 
early neutral evaluation, magistrate judge settlement conferences, and private ADR-are 
summarized in Table 62 (next page). 

Certification of Discussion of ADR Options 

By general order, the court has required parties and their attorneys to file and serve a signed 
certification indicating that they have read the court's brochure Dispute Resolution Procedures in 
the Northern District oj California; that they have discussed the available court-connected and 
private ADR options; and that they have considered whether their case might benefit from any of 
them. On September 1, 1995, these requirements and other provisions relating to ADR were 
incorporated into ADR Local Rules for the Northern District. 

ADR Multi-Option Pilot Program 

Cases to Which the Program Applies 

When the court implemented the multi-option program in July 1993, the program applied to 
the caseloads of only five district judges (one of whom left the bench during the demonstration 
period). In March 1996 the program was extended to apply to cases that had consented to 
jurisdiction by the magistrate judges in San Francisco. Under the multi-option program, which was 
implemented originally under General Order 36 and is now incorporated into ADR Local Rule 3, 
there is a presumption that litigants in cases assigned to the participating judges will participate in a 
court-connected or private alternative dispute resolution process. The ADR processes offered by 
the court for cases assigned to the multi-option program include non-binding arbitration, early 
neutral evaluation, mediation, or early settlement conference with a magiStrate judge. 

For cases assigned to the remaining judges on the court, the ADR programs that pre-date the 
demonstration program continue to apply. These are the arbitration and ENE programs, in which 
cases meeting specified eligibility requirements are automatically referred to these programs. In 
other words, within the district during the demonstration period there have been two groups of 
judges operating under two different programs: a larger group of judges whose cases, if they meet 
specified eligibility criteria, continue to be automatically referred to arbitration or ENE as in the 
past, and a smaller pilot group of judges, for whom all civil cases are expected to participate in 
ADR, using one of several options offered by the court or the private sector. 

Selection of an ADR Option 

In cases' subject to the multi-option program, parties may stipulate to a procedure after 
discussing the court's ADR options with each other. If they do not stipulate, counsel may be 
required to participate in a telephone conference with the director or deputy director of the court's 
ADR program to discuss which ADR option might be appropriate for their case. General Order 
36 provided that this telephone conference occur 95 to 105 days after filing, but ADR Local Rule 
3-4 provides that it will occur "at a time designated by the court." 
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ADR Procedure 

Non-binding arbitration 

Early neutral evaluation 

Mediation 

Early settlement conference 

with magtstrate judge 

Private ADR 

Table 62 

Alternative Dispute Resolution Procedures 
Northern District of California 

Characteristics 

Referral for cases not in the mUlti-option program is made automatically by the 

clerk at filing based on case characteristics (nature of suit and size of demand); 

by stipulation or order of the court if the case meets the criteria for automatic 

referral but was not assigned at filing; or by order of the court upon written 

consent of parties if the case does not meet the automatic referral criteria. 

Referral may also be made through the ADR mUlti-option program. 

Parties are required to attend the arbitration hearing unless excused. 

Arbitrators are paid by the court. 

Either party may reject the non-binding award and request a trial de novo. 

Referral is made automatically by the clerk at filing based on nature of suit and 

docket number (even-number cases) if case is not assigned to the multi-option 

program or referred to arbitration; by stipulation. motion or order subject to 

availability of resources; or through the ADR mUlti-option program. 

Parties are required to attend the ENE session unless excused. 

Evaluators volunteer their preparation time and first 4 hours of ENE sessions; the 

fee is $15O/hour thereafter, split by the parties. 

Nonbinding 

Referral may be made from the multi-option program or, subject to the 

availability of resources, by order of the assigned judge following a 

stipulatiQn of all parties; on motion; or on the judge's initiative 

Parties are .required to attend the mediation session unless excused 

Mediators volunteer preparation time and first 4 hours of mediation sessions; fee is 

$1501hour thereafter, split by the parties 

Nonbinding 

Referral may be made in multi-option cases on the judge's initiative, on the 

request of a party, or on stipulation of the parties; in non-multi-option cases, 

referral is made only on order of the assigned judge. 

Any civil case is eligible. 

Nonbinding 

Referral may be made from the multi-option program. 

Parties may select from private sector providers of ADR services, including 

arbitrators, mediators, fact-finders, neutral evaluators, and private judges. 

Virtually all charge fees for their services. 

179 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

After the telephone conference, the ADR office sends the assigned judge a memo 
swnmarizing the parties' selection or making a recommendation if the parties have not selected a 
process. If the litigants have not chosen an ADR process by the time of the initial case 
management conference, the judge will discuss ADR options with counsel at the conference. The 
judge will select an ADR process for the case at the end of the conference if the parties have not 
been able to agree on one, unless the judge fmds that the costs of using an ADR process will 
outweigh the benefits in that particular case. 

Mediation Program 

Method of Referral· 

Along with its ADR multi-option pilot program, the court adopted a mediation program to 
broaden the range of court-connected dispute resolution processes available to litigants. This 
program was implemented originally under GeneralOrder 37 and is now incorporated into ADR 
Local Rule 6. Mediation is described in the rule as a "flexible, non-binding, confidential process 
in which a neutral lawyer-mediator facilitates settlement negotiations." The process is avaijable 
for cases in the multi-option pilot program and in other civil cases "subject to the aVailability of 
administrative resources and of a suitable mediator" (ADR Local Rule 6-2). Cases not in the 
multi-option program may be referred to mediation by order of a judge following stipulation by 
the parties, on motion by a party, or on the judge's initiative. 

Mediation Process 

No later than ten days prior to the flISt mediation session, parties submit to the mediator and 
serve on other parties a written mediation statement identifying persons with decision-making 
authority who will attend the mediation session, identifying persons connected to opposing parties 
whose presence might substantially improve the mediation or the prospect of settlement, describing 
the party's views on key issues in the suit, identifying discovery or motions that promise best to 
position the parties for settlement negotiations, describing the status of settlement negotiations, and 
attaching documents likely to make the mediation session more productive. 

Clients are required to attend the mediation unless excused by the ADR magistrate judge 
after showing that personal attendance would impose "an extraordinary or otherwise unjustifiable 
hardship" (ADR L.R. 6-9(c)). The mediator may hold joint and separate private caucuses with 
parties as needed. Within ten days after the mediation session, the mediator reports to the ADR 
office whether the mediation resulted in settlement, whether any follow-up was scheduled, and any 
stipulations the parties have agreed may be disclosed. Mediators volunteer their preparation time 
and the first four hours of their mediation time and may agree to continue longer than four hours 
without pay. If the parties wish to continue the mediation beyond the four-hour point and the 
mediator does not want to continue without compensation, the parties may agree to pay the 
mediator at the rate of $150 per hour for the remainder of the time in mediation. 
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Selection of Neutrals 

Whether a case is referred to ADR through the multi-option program or through another 
method., neutrals are selected in different ways depending on the ADR process chosen. If the 
case is to be arbitrated, parties select the arbitrators through a process of ranking and striking 
from a list of ten names supplied by the court in accordance with ADR Local Rule 44(a). If 
early neutral evaluation or mediation is selected, the neutral is assigned from the court's panel by 
the ADR office. For settlement conferences, parties may stipulate to a preference for a particular 
magistrate judge or (rarely) district judge, which the court attempts to honor subject to intra­
division needs and judge availability (ADR Local Rule 7-3). 

4. Implementing and Maintaining the ADR Programs 

As noted above, the ADR office was established and the positions within it filled before the 
multi-option and mediation programs were created. 

Staff"mg of the ADR Office 

The Director and Deputy Director of ADR Programs 

The court's first director of ADR programs was an attorney who had extensive litigation, 
training, and management experience and was a law firm partner prior to being hired by the court. 
She also had experience as a volunteer mediator and arbitrator. The deputy director was also an 
attorney, had a masters in public policy, and also had litigation experience as a law firm associate.!;\5 

When they were hired, the court charged the director and deputy director of ADR programs 
with improving ADR in the court. Responsibilities include operating and monitoring the court's 
ADR programs; participating in telephone conferences with parties in the multi-option pilot to 
help them choose an ADR method appropriate for their case; writing memoranda to·the assigned 
judges about the conference call and the status of ADR in the cases in which they hold conference 
calls; recruiting, screening, and training neutrals; and assigning neutrals to cases for the early 
neutral evaluation and mediation programs. Throughout their tenure at the court, these staff 
members also assisted with the court's case management program in various capacities, initially 
through preparation of the court's CJRA plan and implementation of the case management pilot 
program adopted by the plan and routinely through the ADR telephone conferences. 

Other Program Staff 

The court received two additional CJRA positions, both of which support the ADR office. 
One is the administrative assistant to the ADR program, who handles incoming calls; performs a 
preliminary conflicts check to make sure potential neutrals are not from the same law firm as 
attorneys in a case to which they might be assigned; assists in selecting neutrals; assists in 

125 Very recently the director has left the court for a new position and the deputy director has 
become the director. A new staff member has been appointed to the deputy director's position. 
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administering the ADR programs and training sessions; and works with members of the clerk's 
office in refming and developing databases and report forms for the ADR programs. The other 
position is an ADR case systems administrator, who dockets events in the ADR programs, sends 
materials to the neutrals when they are assigned to cases, and contacts them at various intervals to 
make certain they schedule and conduct the sessions as required and return their evaluative 
reports. Both provide support for the ADR telephone conferences, including obtaining the case 
fIles and handling scheduling of the conferences. 

Space Requirements 

The court provides office or carrel space and furniture for each of the CJRA positions. H 
charged on a square footage basis, the space for the four employees supporting the ADR program 
would be about $19,840 per year. The space used to house the ADRstaffwas, however, already 
part of the courthouse when the program began, and therefore the court did not actually incur 
additional space costs to implement the ADR program. 

Budget 

Since the demonstration districts could, under the CJRA, receive additional funding-in support 
of their programs, the Northern District of California was able to acquire funds for operation of the 
ADR office and ADR programs. Table 63 (next page) summarizes the cost of the program, 
including one-time or historical costs and ongoing costs, based on information provided by the 
Court.

126 On a per case basis, the cost of maintaining the program for the past four years has been 
roughly $480 per case that participates in the programs administered by ADR office.127 

Staff 

By far the greatest portion of the program's cost is in staff salaries. As noted above, the court 
decided the director and deputy director $hould be highly qualified professionals with considerable 
knowledge and experience. The level and salary range for the ADR poSitions are as follows: 
Director of ADR Programs (CL 31; $75,516-$98,191); Deputy Director of ADR Programs (CL 
30; $64,200-$83,461); the Administrative Assistant to ADR Programs (CL 25; $31,505-$40,960); 
and the ADR Case Systems Administrator (CL 25; $31,505-$40,960). 

Materials 

The court has incurred copying costs of approximately $2,740 per year from FY92 to present 
for materials related to the CJRA programs, including copies of general orders implementing the 

126 

127 

Letter from R. Wieking to D. Stienstra, September 30, 1996, on file at the Federal Judicial 
Center. 

This figure could be calculated a number of different ways. We have multiplied the FY96 
program cost by three and then divided by the number of cases that were referred to ADR over the 
past three years out of the multi-option program plus non-multi-option cases that were referred to 
ADR or mediation (since the ADR office has responsibility for training neutrals for these ADR 
processes, assigns neutrals in referred cases, and monitors referred cases. 
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programs, the CJRA plan, CJRA annual assessment, and ADR training materials. The court does 
not expect these costs to continue. Each year the court also prints additional copies of its booklet, 
Dispute Resolution Procedures in the Northern District of California, which is distributed at filing 
to litigants and counsel. Over the last three fiscal years, the cost of printing this booklet has been 
approximately $5,000 per year, and the court expects to continue producing the booklet. 

Table 63 
Estimated Historical and Annual Costs of ADR Programs 

Northern District of California1l8 

I Budget Category Historical Estimated Ongoing. Costs 
Expenditures (Annual) 

Staff salaries $202.726 - 263,572 

Materials 
General orders, training materials, etc. 2,740/year --
ADR booklet 5,OOO/year 5,000 

Equipment 7,000 --
Rent to GSA 19,840 

Consultants 89,260 2,600 

Training neutrals 36,020 --
Total I $230,166 - 291,012 

I I 

Equipment 

The court purchased a fax machine for the ADR office and provided a computer to each of the 
CJRA-funded staff. Total cost of this equipment is estimated at $7,000. 

Consultants 

At the beginning of the CJRA period, the court and advisory group retained a consulting group 
to study the court's ENE program. This study provided information that was used to improve the 
ENE program and contributed to the development of the multi-option pilot. The total cost of this 
evaluation was $89,260. Smaller consultant projects during the demonstration period, averaging 
about $2,600 per year, included assistance in generating a handbook for ENE evaluators, assistance 

128 All costs are estimated and include costs of support for the court's full ADR program, rather than 
just the mUlti-option program. The court does not actually incur additional costs for space rental, 
but the equivalent amount is provided here for the benefit of other courts. In addition to 
providing support for the ADR programs, the court's ADR staff provides case management 
assistance as welL 
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with graphic design for revision of the dispute resolution booklet, and other projects related to 
interim evaluation and improvement of the court'S case management and ADR programs. The court 
anticipates a modest ongoing need for consultants, and we have used the $2,600 figure as an 
estimate of ongoing cost in this area. 

Training of ADR Neutrals 

After a mediation option was created as part of the multi-option program. five two-day training 
sessions were conducted in FY93 and FY94 by two outside trainers with assistance from the ADR 
director and deputy director. The trainers' fees and expenses averaged approximately $6,200 per 
training session. 

For ENE neutrals, four one-day training sessions were held. These were conducted by 
Magistrate Judge Wayne Brazil and the ADR staff without use of a consultant. 

The court has held three five-hour arbitration training sessions and paid a consultant $2,520 to 
assist in designing and conducting these training sessions and to write, with assistance from Judge 
Brazil and the ADR staff, an 87 -page arbitrator's handbook that will be used by the court in future 
arbitration training sessions. 

The court has also incurred additional miscellaneous costs averaging $2,500 per year in 
connection with ADR training programs. 

At no additional cost to the court, the ADR staff has conducted thirteen in-service training 
programs, such as programs to address the issues confronted by attorneys who serve as ENE 
neutrals in specific types of cases. The court anticipates that most future training will be provided 
by the ADR staff without use of consultants. 

5. The ADR Programs in Practice 

In this section we examine how the court's ADR program operates in practice, looking first at 
the number of cases referred to ADR, then at the criteria judges and attorneys use to select a form 
of ADR, and then at several aspects of the ADR sessions such as the number and length of 
sessions. Our discussion is based on docket data about ADR referrals, responses from judge 
interviews, and the attorney questionnaires. 

Number of Cases Referred to Various Types of ADR 

Table 64 (next page) shows the number of cases that hav~ been referred to various forms of 
ADR since the multi-option program began on July 1, 1993. The table indicates that use of the 
court's ADR processes varies between mUlti-option and non-multi-option cases. Specifically, while 
large numbers of cases are referred to arbitration when that referral is automatic, few are referred to 
arbitration when it is one of several choices. ENE referrals, on the other hand, are very frequent 
when they are a matter of choice, as they are when the referral is automatic. ADR referrals that are 
more common for multi-option cases than for non-multi-option cases include mediation, magistrate 
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judge settlement conferences, and private ADR. Regarding mediation, keep in mind that its 
availability to non-multi-option cases is limited (although most requests to date have been granted). 
And both private ADR and early magistrate judge settlement conferences are docketed only in 
multi-option cases.129 

Table 64 
Number of Cases Referred to ADR, By ADR Type, Cases Filed 711/93-6/30/96 

Northern District of California 

Type of ADR I Multi-Option Cases Non-Multi Option Cases 

Arbitration 28 803 

Mediation 221 82 

Early neutral evaluation 458 585 

Early magistrate judge settlement , 195 0 

PrivateADR 59 0 

Subtotal 961 1470 

QtherADR 1594 1151 

Total 2SSS 2621 i 

Altogether, it appears that when attorneys in this district are given a choice, their preference is 
for ENE, secondarily for mediation and magistrate judge settlement conferences, very occasionally 
for private ADR, and infrequently for arbitration. These differences are probably not explained by 
attorneys' familiarity with the different ADR types, suice arbitration is the court's oldest program 
while mediation is its newest. The distribution across ADR types for multi-option cases does 
suggest that many parties, when selecting an ADR process, .are looking for one that provides an 
evaluation of their case-a specific feature of ENE and a likely expectation regarding magistrate 
judge settlement conferences. 

Also noteworthy in Table 64 is the number of multi-option cases selecting an ADR 
process-96I, using a more conservative number--compared to the number of cases from the rest of 
the caseload that are referred to ADR, many of them automatically-I,470 cases. Considering that 
the multi-option cases represent a smaller portion of the civil caseload-the caseloads of four district 
judges and the consent cases of the San Francisco magistrate judges-it appears that the proportion 
of cases using ADR is relatively higher for multi-option cases than for non-multi-option cases. 
Examination of other data indicated this to be the case as well (though as noted in the next paragraph, 
there is reason to be cautious about the referral data). 

129 Recall that magistrate judge conferences early in the case are an ADR choice under the multi­
option program. Later conferences in other cases are very likely a common occurrence, but as 
they are not docketed we cannot provide a count. And because early magistrate judge settlement 
conferences were not docketed initially when the multi-option program began, the number in 
Table 64 is an undercount. 
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While Table 64 gives an idea of the distribution of cases across ADR types and between the 
multi-option and non-multi-option segments of the ADR program, we suggest a degree of caution in 
using the numbers because of some problems in the court's electronic docket data, from which the 
numbers were derived. First, docketing of ADR referrals has not been consistent until recently, which 
results in different counts of cases depending on the criteria one uses to search the docket. Table 64 
represents our best estimate, based on all possible ways of docketing the ADR referral. 

Second, as the table shows, there are large numbers of cases that appear to have had an ADR 
referral but for which the precise type of ADR cannot be determined. The cases are identified on 
the docket simply as having an "ADR" referral. For multi-option cases, the bulk of these are cases 
presumptively referred to ADR by virtue of being assigned to a judge participating in the multi­
option program, but the cases ultimately are not referred to a specific fonn of ADR (Le., do not 
participate in ADR). We have no explanation for the "Other ADR" cases that were not part of the 
multi-option program. EJimination of the "Other ADR" category would undercount the number of 
cases referred to ADR, while inclusion of them very likely overcounts the number of referrals. 

Altogether, using the more conservative count of ADR referrals-i.e., not including multiple 
referrals or "Other ADR"-about 15% of the court's total civil caseload is referred to ADR I30 

How Cases Are Referred to Particular ADR Processes 

Table 64 suggests that in a substantial portion of the cases that are referred to ADR-at 
minimum the multi-option cases-a decision must be made about the type of ADR that will be 
used. When the judges and parties have to detennine which ADR process is appropriate for a 
particular case, what factors do they consider? 

In assigning cases to particular ADR processes, the judges generally allow the attorneys to 
choose a process and usually agree to the attorneys' selection. In the absence of attorney selection, 
judges noted they would consider ENE if the case requires evaluation or subject matter expertise; 
mediation if the case requires facilitation; and magistrate judge settlement conferences for "garden 
variety" cases. One judge pointed out, however, that particular magistrate judges are especially 
capable of handling certain types of cases. 

Of the attorneys, 177 indicated that they and/or their client had been involved in the selection of 
the ADR process used for their case. 131 The attorneys were asked how important various factors 
were in influencing that choice. The factors and their responses are presented in Table 65. 

130 This understates the use of ADR because the civil caseload includes many cases not eligible for ADR, 
such as prisoner petitions and cases that do not reach a stage where ADR would be used. Although 
we tried to define an "eligible" caseload for purposes of calculating a more accurate figure, we 
were not successful because using either case type or stage at which the litigation ended as indicators 
of eligibility eliminated too many cases. 

131 Of the 382 attorneys who responded to the question about referral method, 42% said the parties 
selected the process, 37% said the case was automatically assigned, 11 % said the judge chose the 
process, 1 % said some but not all parties chose the process, and 9% said the ADR process was 
chosen some other way. We oversampled for multi-option cases and therefore have a 
proportionally greater number of cases in which the parties made the choice. 
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Table 6S 
Attorney Ratings of Why Party Chose Their Particular ADR Process 

Northern District of California (N = 177) 

Factor Importance of Factor (in percents) 

Very Somewhat Somewhat 
Important Important Unimportant 

Factor Factor Factor 

We wanted to resolve the case more quickly. 80.0 16.0 2.0 

We wanted to reduce litigation costs in this case. 77.0 18.0 2.0 

We wanted someone to facilitate settlement discussions. 72.0 22.0 2.0 

The ADR process would permit more flexibility in finding a 43.0 31.0 12.0 
solution than the regular litigation process would. 

; We wanted an expert prediction of the likely outcome of the 33.0 33.0 14.0 
; case. 
I 

, This process was the least burdensome of the ADR options. 18.0 19.0 10.0 , 
i 

: We wanted ajudge's opinion of the case before proceeding 18.0 18.0 14.0 
to trial. 

We wanted help with narrowing or clarifying the issues in 17.0 38.0 19.0 
dispute. 

i We wanted to maximize client involvement in resolving the 15.0 35.0 24.0 

I case. 

I . 
10.0 i We wanted to preserve ongoing relationships between the 13.0 23.0 

I . 
. parties. 

1 We felt we had to choose something so we chose this one. 9.0 13.0 13.0 
I 

We wanted to preserve confidentiality. 6.0 11.0 21.0 

We wanted to avoid having the judge select an ADR process 5.0 11.0 12.0 
for this case. 

The judge encouraged us to use this process. 4.0 13.0 9.0 

This was the only process the other side would agree to. 2.0 5.0 11.0 

We wanted help with planning discovery and/or motions. 2.0 4.0 17.0 
I 

l The ADR director or deputy director suggested this process. 2.0 2.0 4.0 
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Not at 
All 

a Factor 

2.0 

3.0 

4.0 

14.0 

20.0 

53.0 

50.0 

26.0 

27.0 

54.0 

66.0 

62.0 

72.0 

74.0 

82.0 

77.0 

92.0 
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The top three reasons given for selecting an ADR process were (1) to reduce costs; (2) to 
resolve the case more quickly; and (3) to facilitate settlement. More than 90% of attorneys said 
these factors were either somewhat or very important for their choice of an ADR process. Thus. 
attorneys and parties expect ADR to speed up their case, reduce costs, and facilitate settlement. The 
top three reasons for selecting a process were shared for all of the court's ADR 
processes-arbitration, mediation, ENE, and magistrate judge settlement conferences. 

Other considerations were rated as highly important for particular ADR processes. More 
than 80% of attorneys whose parties chose mediation said that obtaining more flexibility than 
could be had through the regular litigation process was a somewhat or very important factor in 
selecting this method (the overall average was 74%), while more than 80% of attorneys who chose 
ENE said obtaining an expert prediction of the likely outcome of the case was somewhat or very 
important (the average was 66%), Almost two-thirds--62%--of attorneys who selected 
magistrate judge settlement conferences said getting a judges' opinion before trial was a 
somewhat or very important factor in selecting that process (the average was 36%). At most a 
quarter of the attorneys referred to arbitration identified any factor other than cost, time, and 
settlement as important in their selection of that process, with 25% saying they selected it because 
it preserved confidentiality (compared to an average of 17%). 

Table 65 suggests attorneys do differentiate among the types of ADR in the kind of assistance 
each c8n provide, but with respect to the parties' main expectations-that ADR will reduce time, 
lower costs, and facilitate settlement-the processes appear to be more alike than different. 

Participation in ADR Sessions 

Number of Cases That Participated in an ADR Session 

Because we expected that many cases referred to ADR would not actually go to an ADR 
session, and because we wanted to know why they did not participate in a session, our sample was 
. made up of cases referred to ADR, not only cases that went to a session. Survey responses show 
that of the 425 attorneys who responded, 45% indicated that their case, though referred to ADR, did 
not go to an ADR session.132 

As Table 66 (next page) shows, whether or not cases participated in a session varied by the 
type of ADR to which the case was referred.133 Very few cases referred to arbitration actually 
went to an arbitration hearing, while most of the cases referred to mediation went to a session, as 
did about three-quarters of the cases referred to ENE or a magistrate judge and nearly two-thirds 
of those referred to private ADR. Cases subject to the multi-option program were more likely to 
participate in an ADR session, with 63% of these cases doing so compared to 46% of non-multi-

132 We did not rely on the dockets for information about whether a session was held because the 
information has not until recently been systematically recorded. 

133 We report only relationships that were statistically significant in a Chi-square analysis at the p < .05 
level, except as otherwise noted. 
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option cases.134 Further. participation in an ADR session differed by the specific method of 
referral to ADR, with cases in which the parties or judge selected the ADR process much more 
likely to participate in a session (81 % and 71 %, respectively) than cases in which the referral to 
ADR was automatic (32%).135 

Table 66 
Percent of Cases Referred to ADR That Had an ADR Session, By ADR Type 

Northern District of California 

Type of ADR to Which Case Was Referred 

Arbitration (N=63)136 

Mediation (N= 72) 

Early Neutral Evaluation (N=93) 

Magistrate Judge Settlement Conference (N=64) 

~ Private ADR (N=14) 

I Percent in Which ADR 
Session Was Held 

8.0 

86.0 

75.0 

73.0 

64.0 

The most frequent reasons cases parties gave for not participating in an ADR session were 
that the case was resolved or was moved to another court before any ADR activities had occurred. 
Seldom did the referral of a case to ADR in itself produce a settlement. Only eight attorneys 
reported this to be the case. Interestingly, of these eight, five were cases referred to arbitration, 
while the other three were scattered across mediation, ENE, and magistrate judge settlement 
conferences. The numbers are very small but suggest that the prospect of arbitration is more likely 
to prompt settlement than the prospect of other forms of ADR. To the extent arbitration occurs 
later in the litigation than the other processes-by design it occurs later than ENE, mediation, and 
magistrate judge conferences-this should not be especially surprising. Arbitration hearings also 

134 Some of this difference may be due to the timing of referral in ENE cases. For cases referred 
to ENE that are not in the multi-option program, the referral is made at filing. A portion of the 
referred cases will have terminated before there is a possibility of holding the ENE session. For 
cases referred to ENE from the multi-option program, the referral is made later, after early hurdles 
to continuing (such as a non-answering defendant), have been cleared, and thus the cases are more 
likely to have an ENE session. 

135 The question asked respondents whether their case was referred to its particular ADR process 
because all parties chose it, some but not all parties chose it, the judge chose it, it was automatically 
referred to the ADR process, or some other method was used. See supra, note 131, for the 
response categories. Throughout our discussion we will refer to this variable as the method of 
referral. 

136 Because our sample included all multi-option cases, our respondents over-represent that caseload. 
Where the responses of mUlti-option and non-multi-option respondents differ, the difference is 
noted. Here we note that because few mUlti-option cases select arbitration, the number of 
arbitration cases in our sample is lower relative to the other ADR types than it is in the overall ADR 
caseload. 
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generally require greater preparation and the cases themselves typically involve smaller dollar 
amounts. 

Number of ADR Sessions 

The great majority of attomeys--80%-participated in only one ADR session. Sixteen 
percent of attorneys reported that their case participated in two ADR sessions, and only 4% 
reported their case went to three or more ADR sessions. The number of sessions did not vary by 
whether the case was a multi-option case or by the method of referral to ADR. There is some 
indication the number of sessions varied by type of ADR to which the case was referred, with cases 
referred to private ADR having more sessions, but we did not have a sufficient number of cases to 
confirm such a relationship.137 

Hours Spent in ADR Sessions 

Of the attorneys who participated in an ADR session, over half-58%--reported that 
altogether they spent four hours or less in face-to-face ADR sessions and telephone conferences. 
Nearly a third-31 %-said they spent five to eight hours in ADR sessions, and 10% said th~y 
spent nine hours or more. Again, there were no differences by whether the case was a multi-option 
case or by the method of referral to ADR. And, as before, there was a suggestion that hours spent 
varied by the type of ADR, with more hours spent in private ADR sessions, as well as in ENE and 
mediation, than in arbitration or magistrate judge settlement conferences, but again we did not have 
enough cases to confmn these relationships. 

Neutral Preparation for ADR Session 

Most neutrals (93%) reported spending four hours or less preparing for the ADR session. 
The number of hours spent in preparation ranged from zero to twenty, with a median (midpoint) of 
two hours. The hours needed for preparation did not vary by whether the case was referred to the 
mUlti-option program or not, although there was a suggestion that neutrals spent more time 
. preparing for ENE sessions. Again, we had too few cases to achieve the statistical power needed 
to confmn this relationship. 

Client Attendance 

For three of the ADR programs offered by the court-arbitration, mediation, and early neutral 
evaluation-parties are required to attend unless excused by the court. Most 
attorneys--85%-said their client attended the ADR session in person, 6% reported their client 
attended by telephone, and 9% reported their client did not attend. This is consistent with responses 
of the neutrals, where 90% reported that in the ADR session over which they presided, clients 
attended in person. About three-quarters of attorneys (76%) and 88% of neutrals reported that 

137 With very few cases reporting more than one session and very few cases referred to private ADR, 
there were too many cells with under five cases to rely on the Chi-square test, even though it was 
statistically significant. 
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client attendance made the ADR session more useful There were no differences in these responses 
by the method of referral to ADR, the type of ADR to which the case was referred, or whether the 
case was a multi-option case. 

Party Preparation for ADR Session 

We asked neutrals whether the parties were adequately prepared for the ADR session. The 
great majority of neutrals (89%) reported that both parties were adequately prepared, while 10% 
reported that some but not all parties were adequately prepared, and one neutral (1 %) reported that 
none of the parties was adequately prepared. Again, ADR type and multi-option participation 
made no difference in how prepared the parties were in the view of the neutrals. 

Expertise of Neutral 

Most attorneys (76%) reported that the neutral in their ADR process had an appropriate level 
of subject matter expertise or that subject matter expertise was not needed for the case (14%). 
Ratings of the appropriateness of the neutral's expertise were significantly associated with the type 
of ADR to which the case was referred, with attorneys from ENE cases-the type of ADR in 
which expertise is expected-more likely to report that the neutral did not have an appropriate level 
of expertise. All neutrals who responded to our survey (93) reported that the case to which they 
were assigned was an appropriate case for them, although one neutral said s1be did not have an 
appropriate level of subject matter expertise for the case: 

Summary of ADR Program in Practice 

These fmdings suggest that close to half of the court's ADR caseload is referred to ADR 
through the multi-option program and that the typical ADR case participates in one ADR session, 
spends less than four hours in an ADR session, has clients present at the ADR session, and is 
assigned a neutral with an appropriate level of expertise. The most frequently used A-OR method is 
ENE. An ADR session is more likely to occur when the case has come to ADR through the multi­
option program and when the attorneys have selected the ADR process themselves. 

When parties are involved in selection of an ADR process, the criteria most important to 
them are whether the process is likely to reduce disposition time, lower litigation costs, and lead to 
settlement. The importance of these three factors did not differ by whether the responding 
attorneys had been referred to arbitration, mediation, ENE, or magistrate judge settlement 
conferences, suggesting that attorneys' primary expectations for the ADR process are similar 
across the various types of ADR. Beyond these three universal criteria, other criteria are 
important in selecting each type of ADR. 

C. The Impact of the Court's ADR Programs 

Because the court's multi-option program and individual ADR processes are so closely 
intertwined, in the following discussion of the demonstration program's impact we use the word 
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"program" to cover all the COurt'S ADR services, distinguishing between the different ADR types 
and referral methods when necessary. Before proceeding, we summarize our fmdings. 

• Most judges think the court's multi-option program is acbieving its intended effects and 
that it is beneficial to be able to offer a range of ADR options to litigants. Judges 
generally spoke in superlatives about the ADR office and the help it provides and pointed 
out that for an ADR program with multiple options to be successful it is important to 
have professional staff running it. 

• Just over 60% of attorneys indicated that the entire case about wbich they responded 
settled as a result of ADR. Thirty-five percent said ADR did not contribute to a 
settlement, and 4% said part, but not all, of the case settled as a result of ADR. 

• More than 60% of attorneys said the ADR process reduced time and costs in the named 
case. Most of the remaining respondents said the process had no effect on time or cost, 
although 13% of attorneys thought ADR increased cost and 11 % thought it increased time. 

• The 62% of attorneys who said that ADR decreased costs reported substantial savings. 
The estimated savings ranged as high as $500,000, with a median (midpoint) estimate of 
$25,000 and mean (average) of $43,000. These client savings are realized at a cost to 
the court of approximately $480 per case. 

• Caseload data do not show a significant drop in disposition time for civil cases, although 
the court's new ADR programs were, until recently. available to only a subset of judges 
and therefore affected only a portion of the civil caseload. 

• Attorneys generally reported that ADR either reduced or had no effect on the amount of 
fonnal discovery or number of motions in the case, with only 3% of attorneys thinking 
each of these was increased. 

• Attorneys were generally satisfIed with the outcomes of their cases (81 %), and to an even 
greater degree (98%) they thought the procedures used in the ADR process were 
somewhat or very fair. Ninety-four percent of attorneys would volunteer a future case 
for the ADR process, and 83% said the benefits of being involved in ADR outweighed 
the costs in their case. 

• Attorney ratings of ADR's effects on litigation time, cost, and settlement, as well its 
effect on the amount of discovery and number of motions, did not vary by the type of 
party represented or by the type of ADR, suggesting that the various ADR processes 
are equally beneficial generally and are equally beneficial for both plaintiffs and 
defendants. 

• Attorneys whose cases had settled in the ADR process were significantly more likely to 
report time and cost savings than attorneys in cases where ADR did not contribute to a 
settlement. 

192 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refmm Act Demonstration Programs. 
January 24, 1997. 

• Attorneys whose cases were referred through party choice were more likely to say ADR 
reduced litigation costs, to report that their case settled as a result of ADR, to say that the 
ADR process reduced discovery and motions, to fmd the ADR process fair, and to say 
the benefits of ADR outweighed any costs. 

• Attorneys who rated the neutral positively were more likely than those who rated the 
neutral negatively to find that ADR reduced litigation cost and time, that it prompted 
settlement, that its outcome was satisfactory, that the process was fair, and that the 
benefits of ADR outweighed the costs. 

• According to attorneys, the ways in which ADR was most helpful in their cases were 
(1) moving parties toward settlement; (2) clarifying or narrowing monetarY, differences; 
(3) encouraging parties to be more realistic in their positions; (4) allowing parties to 
"tell their story"; (5) providing a neutral evaluation of the case; (6) clarifying or 
narrowing liability issues; (7) allowing clients to become more involved; and (8) 
improving communication between the different sides in the case. There were some 
differences in these responses by the type of ADR to which the case had been referred. 

• Attorneys and neutrals generally (83-90%) thought the timing of the ADR session in 
their case was about right, with slightly more thinking it was too early than too late. 

• The great majority of attorneys (87%) reported that their clients did not pay anything to 
the neutral, and over a third of attorneys (35%) reported that the ADR session and 
preparation for it cost less than $500, including attorneys' fees and costs. The median 
cost for preparation and attendance was $1,500. Only 4% of attorneys reported that they 
ended ADR early to avoid paying the neutral for time beyond four hours. 

• When asked about their preference for the future of the court's ADR programs, the 
highest proportion of attorneys (38%) and neutrals (51 %) said they prefer a system in 
which there is a presumption of ADR in all cases with parties allowed to opt out only 
upon consent of the assigned judge, a system essentially like the multi-option program 
now being tested by the court. 

• Telephone conferences with the ADR director or deputy director were held in 23% of 
cases in the survey. Around 40% of attorneys found the conference call helpful. 

1. Judges' Evaluation of the ADR Programs 

Overall Benefits of the Multi.Option Program 

As noted previously, the judges cited a number of purposes for the mUlti-option pilot 
program, including providing parties an opportunity to choose from among various ADR options; 
saving cost and time by having cases resolved early through ADR; heightening bar awareness of 
ADR and making lawyers think about which ADR process will be most appropriate for a 
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particular case; determining to a limited extent what ADR processes work best for various types 
of cases; and determining the effect of a presumption that parties will choose a fonn of ADR. 

Most judges who have contact with the ADR multi-option program think the program is 
achieving its goals, although at least one cautioned that it is too early to tell the effects of the 
program. One judge said slhe sees a "striking difference" in cases that have been through the 
multi-option program, in that these cases often have an "early breakthrough" that sIhe learns about 
at the case management conference or that even obviates the need for the case management 
conference. Another judge said slhe thinks the program has led to earlier settlements, and a third 
judge noted that bar awareness of ADR options is much higher now. 

Benefits for Judges 

In interviews, about a third of the judges said that having a greater number of ADR options 
available (with the addition of mediation to the court's array of ADR options) did not have a great 
impact on their management of cases, with two judges stating that attorneys do not understand the 
differences between the various ADR fonns. Other judges pointed out that "different things 
work for different cases" and said that having a greater number of ADR options increases the 
likelihood that attorneys and parties will find an option they think is appropriate and will choose 
to participate in ADR. One judge noted that when fewer options were available at the court it was 
not uncommon to encounter situations where a lawyer had had a negative experience with one of 
the options and would not want to choose that fonn of ADR for a case; now, there is a greater 
chance that one of the options will be acceptable to the parties and attorneys. Fmally, one judge 
described the multitude of options as providing an opportunity for dialogue between the court and 
attorneys. "There is a sense," slhe said, of the bar and court working together, which encourages 
respect for the administration of justice. We don't have to say 'Try your case or nothing' or 
'Try your case or go to arbitration'-it's a dialogue, an opportunity to work together." 

The Court's Perspective on Attorney Response to the Multi·Option Progr~ 

Judges familiar with the ADR multi-option program report that attorneys have generally 
responded favorably to it, with some judges pointing out that ADR has now become accepted as 
part of the culture of the court. Two judges said they had heard complaints about cases being 
assigned to ADR too early, with one noting that s/he did not pay much attention to this type of 
complaint because "it's too results-oriented; ADR can narrow the issues even if a resolution isn't 
achieved." The other judge who reported hearing this type of complaint said that "this is why 
case management is important; I don't want them going to ADR unless the case is ready for it." 

Key Features of the Multi.Option Program 

The judges with experience in the multi-option program cited the following features as most 
valuable for the program: 
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• that the program makes attorneys get together and talk; 
• that attomeys and parties are forced to think about ADR as a way to solve their problems, 

rather than considering litigation as the only option; 
• the conferences attorneys have with the ADR professionals; 
• the reports the ADR office writes for judges; 
• the fact that the program has caused judges to become more knowledgeable about ADR; 
• the menu of choices provided to parties; and 
• that the program "leads to and encourages early resolution." 

Judges did not report any detrimental features of the program, although one pointed out that 
"we need good people running it" and this is a cost to the court. 

TheADROffice 

Staff of the ADR office provide services to cases both inside and outside of the ADR multi­
option program, although some of their services--including telephone conferences with parties to 
help them select an ADR option-are generally available only to cases in the multi-option program. 
Several judges had never called on the ADR office for assistance with a case, but those who had 
generally spoke in superlatives about the usefulness of the ADR office and its staff. Example 
comm~nts include the following: 

"They're wonderful, very knowledgeable ... the best addition [to the court] in years." 

"The ADR unit is invaluable. They're worth anything they're paid." 

"The ADR office is very effective .. '! refer cases to them and never think about the cases 
again, which is how much I trust them." 

Judges who had worked with the ADR office reported.receiving help in a number of ways, 
including scheduling the ADR session for a case; screening and appointing neutrals; identifying 
cases for which ADR might not be appropriate; and talking with the attorneys about ADR and 
providing the judge with a short memo summarizing that discussion. 

The judges said the professional identity of the ADR office is important because it represents 
to the bar the court's view of ADR-that it is a valuable service provided by the court. The office 
also plays the essential role of ensuring quality control over the many outside neutrals who serve 
in the ADR programs. According to our interviews, the work performed by the director and 
deputy director requires legal training and experience and could not be absorbed by members of 
the clerk's office staff. 

Recommendations and Advice to Other Courts 

The great majority of judges who have had exposure to the multi-option program said quite 
enthusiastically that they would recommend such a program to other courts. When asked what 
advice they would give, two stressed the need for adequate resources; as one judge said: 
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"Start small and do a quality program; don't have a half-baked, superficial program 
with too few resources trying to reach too many cases. Only service the cases you can 
service well-including quality control of neutrals." 

In addition, two judges said an ADR program should be integrated into a court's case 
management program, with one going further to say that such a program "probably only works 
in a district where there's a fairly active case management program-the two go hand in hand." 

2. Attorneys' Evaluation of the ADR Programs 

To detennine the impact of the ADR program on cases that participated in it, questionnaires 
were sent to a random sample of attorneys. The questionnaires focused on the ADR program's 
impact on time and cost in a particular case, but also asked the attorneys about their satisfaction 
with the ADR process in which their case participated and about other effects the process might 
have had on the progress of the case or the relationship between the parties. 

In reporting on the attorneys' responses, we examine not only their assessment of the ADR 
processes but whether their assessment is related to other factors such as the type of ADR process, 
whether the attorney represented plaintiff or defendant, and whether the case settled. It is 
important to keep in mind that·findings based on the survey cannot tell us whether the program 
definitely had the reported effects, only that the attorneys believed it did. 

It is also important to keep in mind who the subjects of the discussion are. The sample was 
drawn from cases flIed since the multi-option program began but that completed their ADR 
process in 1995. Within that group, the questionnaire was sent to all attorneys whose cases were 
subject to the multi-option program, to all attorneys whose cases were referred to mediation, and to 
a sample of cases referred automatically to arbitration and ENE. Because the questionnaire was 
sent to referred cases, a substantial number of respondents-45o/o--did not "actually participate in 
an ADR session. Most of the findings below are based on responses from those who participated 
in a session. 

Table 67 (next page) shows the distribution of responding attorneys according to whether 
their case was in the multi-option program, the type of ADR to which the case was referred, and 
whether an ADR session was held. As seen above for the general caseload (discussion at Table 
64), the distribution of cases across ADR types also varies by whether or not the case was in the 
multi-option program. There are disproportionately fewer arbitration cases, however, because we 
oversampled for multi-option cases and these cases seldom select arbitration as their ADR option. 
The oversampling also explains why there are a greater number of ENE cases in the multi-option 
group than in the non-multi-option group and why there are more mediation cases in the non­
multi-option group than we might expect from the overall population figures. 

Because of the nature of the sample, it will be important to distinguish whether the findings 
apply to all cases or a segment of the ADR caseload. Thus, for each analysis we examine whether 
the responses vary by ADR type and by whether the case was subject to the multi-option program. 
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We fIrst examine the attorneys' assessments of ADR's effects on settlement, then discuss 
their estimates of ADR' s effects on time and cost, and then explore other effects of ADR, including 
ways in which ADR might facilitate the settlement process even if settlement does not occur. 
Finally, we examine attorney satisfaction with the overall ADR process and outcome. 

Table 67 
Number of ADR Referrals in Cases of Attorneys Responding to the Survey 

Northern District of California 

Multi-Option Cases Non-Multi Option Cases 

Type of ADR No. Referred No. With No. Referred I No. With 
Session Session 

• ! 

Arbitration 5 2 58 3 

Mediation 36 28 36 34 

Early neutral evaluation 68 52 56 41 

Magistrate judge settlement 65 47 0 0 

Private ADR 14 9 0 0 

Other 39 5 48 13 

Total 227 I 143 198 91 

Program Effects on Settlement 

! 

i 

An ultimate goal of virtually all ADR processes is to effect settlement directly or to provide the 
parties with information, such as a neutral evaluation of the case, that will facilitate the settlement 
process. As shown in Table 68, almost two-thirds (65%) of attorneys in this study reported that all 
or part of their case had settled as a result of the ADR process, with most of these attorneys 
indicating that the entire case had settled. 

Table 68 
Attorney Reports of Whether Case Settled as a Result of Participation in an ADR Session 

Northern District of California 

Response 

The entire case settled as a result of ADR 

A part of the case settled as a result of ADR 

ADR did not contribute to a settlement in this case 
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Responses to this question did not vary significantly by the type of ADR to which the case was 
assigned or whether the case was a multi-option case, but the responses were significantly related to 
whether the case was referred to ADR through party choice, judge choice, or by automatic 
assignment. Specifically, nearly three-quarters-72o/0--0fthe attorneys who selected their own 
ADR process said their entire case settled because of the process, whereas just under 
half-49%--of the attorneys whose cases were automatically referred to ADR reported that their 
case settled because of the ADR process. 

Program Effects on Time to Disposition 

Timing of First ADR Session 

Cases are referred to ADR at different times depending on the type of ADR, judges' or 
attorneys' judgments about when ADR might be beneficial for a particular case, aVailability of an 
appropriate neutral, and other factors. As shown in Table 69, the great majority of attorneys and 
neutrals (83% and 90%, respectively) thought the initial ADR session was held at an appropriate 
time. Most of those who did not think the timing was appropriate thought the session was held too 
early; 6% of attorneys, and no neutrals, thought the session was held too late. Responses did not 
vary significantly by the type of ADR to which the case was assigned, whether the case was in the 
multi-option program, or how the case was referred to ADR. 

Table 69 
Attorney and Neutral Ratings of Timeliness of First ADR Session (in percents) 

Northern District of California 

Rating of Timing of First ADR Attorneys Neutrals 
, 

Session (N =:=239) (N=90) 

Too early 11.0 10.0 

At about the right time 83.0 90.0 

Too late 6.0 0.0 

Most attorneys and neutrals who said the session was held too early noted that one or both 
parties had not completed enough investigation or discevery prior to the session. There was no 
pattern among the four attorneys who provided an explanation of why the session was held too late: 
one said the case had to be reassigned to another neutral after the initial assignment; one said there 
had been difficulty fmding a neutral with the necessary expertise; a third attorney explained that the 
session occurred after summary judgment motions had been filed and parties' positions had 
hardened; and the fourth merely noted there was a five-month lapse between the decision to use 
ADR and the attorney's first contact with the neutral. 
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Overall Effect of ADR on Timeliness of Case 

A more critical question than the appropriateness of the timing of the fIrst ADR session is the 
overall effect participation in ADR has on time to disposition in a case. As shown in Table 70, a 
high proportion of attorneys (61 %) said the ADR process had reduced time to disposition in the 
case.138 The attorneys' estimates that ADR reduced disposition time are consistent with fIndings 
discussed in Chapter ill, where we found that attorneys whose cases had been referred to ADR 
were more likely than others to think that the court's case management program had reduced time 
to disposition in their case. Thus, from two different samples of attorneys in this district we fInd 
the same results regarding ADR's perceived impact on litigation time. 

Table 70 
Attorney Ratings of Effect of ADR on Time 

to Resolve the Case (in percents) 
Northern District of California 

Rating of ADR Effect on Time 
to Resolve the Case 

I Percent of Respondents Selecting 
Each Response (N = 239) 

Increased 

No effect 

I can't say 

11.0 

23.0 

61.0 

6.0 

Additional analyses revealed that the attorney ratings of the effect of ADR on disposition time 
were not signifIcantly associated with the type of party represented (plaintiff or defendant), the 
nature of suit of the case, the type of ADR to which the case was referred, the method of referral, or 
whether the case was assigned to the multi-option program. Ratings were signifIcantly related, 
however, to whether the case settled as a result of the ADR process. Of the attorneys who said their 
entire case settled because of the ADR process, 90% said the process reduced disposition time, 
whereas of the attorneys who said the ADR process did not contribute to settlement, 18% said the 
process reduced disposition time. Only twenty-four attorneys reported that disposition time was 
increased by participating in ADR, and these were evenly split between attorneys who reported their 
case settled through ADR and those who reported that it did not. 

l38 It would be better to measure the time to disposition directly and compare ADR and non-ADR 
cases, but we have no directly comparable groups in this district. Cases that are not referred to 
ADR differ systematically from those that are-e.g., involve money damages over the $150,000 
limit for automatic referral to arbitration or are thought by judges or attorneys in mUlti-option 
cases as unsuitable for ADR-and therefore cannot be compared to cases that are referred to ADR. 
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The relationship between ratings of ADR' s effects on disposition time and ratings of its effects 
on settlement suggest that ADR may decrease litigation time by bringing about settlements earlier 
than they otherwise would have OCCUlTed. 

Program Effects on Litigation Costs 

Cost of ADR Sessions 

As noted earlier, neutrals for mediation and early neutral evaluation in the Northern District 
provide preparation time and the flrst four hours of ADR sessions pro bono and then may be paid 
by the parties, if the parties agree, for time beyond four hours. Arbitrators are paid by the court, and 
magistrate judges hold settlement conferences as part of their regular duties. 

Fee to the NeutraL Table 71 shows that the great majority of attorneys--87o/o-reported that 
their client paid no fee to the neutral. Only 2% of attorneys reported that their client had paid more 
than $4,000 to the neutral. The maximum amount paid was $5,000, the median was $0, and the 
mean (average) was under $200. These estimates did not vary by the type of ADR to which the 
cases was referred, whether it was a multi-option case, or whether the referral was by party choice 
ornot. The number of parties paying a fee-twenty-three parties-is, however, so small. that if 
there were a relationship between. say, ADR type and the size of the fee, the statistical analysis 
would not be able to discern it. 

Table 71 
Attorney Reports of Fees Paid to Neutral for ADR Session(s) 

Northern District of California 

$0 

$1 - $500 

Amount of Fees Paid by 
Client to the Neutral 

$501 - $1,000 

$1,001 - $2,000 

$2.001- $4,000 

> $4,001 

I Percent Selecting Each 
Response (N = 177) 

87.0 

6.0 

2.0 

2.0 

1.0 

2.0 

Cost of the Session. Even though most parties do not pay the neutral for his or her services, 
they can incur costs, including attorneys' fees and out-of-pocket costs, related to preparing for 
and participating in the ADR session. Table 72 (next page) shows that more than a third (35% ) 
of respondents reported that the ADR session(s) cost their clients less than $500. Although a 
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substantial minority (17%) reported the session(s) cost over $4,000, the median reported cost 
incurred was $1500. The cost of preparing for and attending the session did not vary by ADR 
type, by whether the case was a multi-option case, or by the method of referral to ADR. 

Table 72 
Attorney Reports of Client's Costs for ADR Session(s) 

Northern District of California 

Amount of Costs Incurred Preparing for and 
Participating in ADR Session(s) 

< $500 

$500 - $1,000 

$1,001 - $2,000 

$2,001 - $4,000 

> $4,001 

Percent Selecting Each I 
Response (N = 185) 

35.0 

14.0 

17.0 

17.0 

17.0 

In only a small percentage of cases-4%, or six cases--did the parties stop the AOR 
process earlier than they otherwise would have to avoid paying the neutral for time spent 
beyond four hours. Although this small percentage indicates that at least some parties are 
willing to pay the neutral for time spent beyond four hours, it also reflects the fact that many 
ADR sessions were completed in less than four hours and that some neutrals continued to 
volunteer their time beyond the four-hour mark. Indeed, of the sixty-one neutrals who indicated 
that the four-hour rule applied in their case, a third (33%) said they did not ask to be paid for 
additional time spent. 

Overall Effect of ADR on Litigation-Costs 

Knowing how much clients spent for ADR is not sufficient for determining the effect of 
ADR on the overall cost of a case. To get at this issue more specifically, we asked attorneys 
whether the ADR process in the subject case had increased, decreased, or had no effect on the 
cost to resolve the case. As shown in Table 73 (next page), a high proportion of attorneys 
(62%) said the ADR process had reduced costs in the case. These proportions are comparable 
to the proportions that reported the ADR process had reduced time to disposition. 

Again, this pattern of results is consistent with fmdings from our case management survey in 
California Northern, where we found that attorneys whose cases had been referred to ADR were 
more likely than others to think that the court's management of their case had reduced costs. 

Additional analyses revealed that ratings of the effect of ADR on costs in the case did not 
differ significantly by the type of party represented (plaintiff or defendant), the nature of suit of 
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the case, the type of ADR to which the case was referred, or whether the case was in the multi­
option program. As with ADR's effects on time, however, attorney ratings of the effect of ADR 
on cost did vary significantly by whether the case settled as a result of the ADR process. Of the . 
attorneys who said their entire case settled through the ADR process, 91 % said the process 
decreased litigation costs, whereas of the attorneys who said ADR did not contribute to 
settlement, 16% reported that the process decreased litigation costs. 

Table 73 
Attorney Ratings of Effect of ADR on Cost 

to Resolve the Case (in percents) 
Nortbern District of California 

Rating of ADR Effect on Cost Percent Selecting Each 
to Resolve the Case Response {N = 239} 

Increased 13.0 

No effect 19.0 

Decreased 62.0 

I can't say 6.0 

Unlike attorney ratings of ADR's effects on litigation time, attorneys' ratings of its effects 
on cost varied significantly by the method of referral to ADR: 76% of attorneys from cases in 
which parties chose the ADR process reported a decrease in costs from ADR, compared to 50% 
of attorneys from judge-referred cases and 60% of attorneys from cases automatically assigned 
to ADR. Although the majority of attorneys in each instance reported that ADR saved litigation 
costs, attorneys who selected their own ADR process were more likely to report a cost savings. 

How much money does ADR save? We asked attorneys who reported that ADR had saved 
costs to estimate by approximately how much ADR had decreased their client's total litigation 
costs. The estimated cost savings were substantial, ranging as high as $500,000, with a median 
(midpoint) of $25,000 and a mean of $43,000. Table 74 (next page) shows the distribution of 
responses when combined into several cost intervals. At a cost, then, of about $480 per case, the 
court's ADR programs appear to be delivering sizable savings in client costs. 

In contrast to the high amounts reported by attorneys who indicated that ADR saved costs, 
the twenty-one attorneys who provided an estimate of how much ADR increased costs reported a 
median increase of only $3,000, with a mean of $3,900 and a maximum of $15,000. 
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Table 74 
Attorney Reports of Costs Saved Through ADR 

Northern District of California 

Estimated Litigation Costs Saved % of Responses in 
By Participating in ADR Eacb Category (N = 106) 

<: $5,000 5.0 

$5,001 - $10,000 26.0 

$10,001 - $20,000 17.0 

$20,001 - $50,000 33.0 

$50,00 1 - $100,000 13.0 

> $100.000 7.0 

Program Effects on Motions and Discovery 

As Table 75 shows. more than 40% of attorneys thought the ADR process decreased the 
amount of fonna! discovery and the number of motions in their case, with most of the remaining 
attorneys thinking ADR had no effect on these measures. Only 3% of attorneys thought ADR 
increased these measures. 

Table 75 
Attorney Ratings of Effect of ADR on Motions and Discovery 

Northern District of California 

i Effect on Amount of Percent Selecting the Effect on Number Percent Selecting the 
1 Formal Discovery Response (N=237) of Motions Response (N=237) 

Increased 3.0 Increased 3.0 

No effect 42.0 No effect 47.0 

Decreased 49.0 Decreased 42.0 

I can't say 6.0 I can't say 8.0 

These findings are particularly interesting considering that very few attorneys whose parties 
had selected their ADR did so for assistance with discovery or motions (see Table 65). Ratings of 
effects of ADR on the amount of discovery or motions did not vary by the type of ADR to which 
the case was referred, the type of party represented, the nature of suit of the case, or by whether the 
case was a multi-option case. They did vary, however, by whether the case was referred to the ADR 
process through party choice, judge choice, or automatically-in particular, a higher proportion of 
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attorneys from cases referred through party choice thought motions and discovery were decreased 
than did attorneys from cases referred automatically or by the judge. 

Other Effects of the ADR Program. 

In addition to the three primary measures-cost, time, and settlement of the case--we asked 
attorneys about other ways in which the ADR process might have been helpful to their case. The 
results are shown in Table 76. 

Table 76 
Attorney Overall Ratings of Ways in Which ADR Process was Helpful 

Northern District of California 

Extent of Helpfulness (in percents) 

Way in Which Process was Helpful N Very Moderately Slightly Of No Help 
Helpfu Helpful Helpful at All 

I 

Moving the parties toward settlement 238 51.0 14.0 11.0 19.0 

Clarifying or narrowing monetary differences in 237 41.0 21.0 13.0 16.0 
the case 

Encouraging the parties to be more realistic 240 35.0 32.0 14.0 16.0 
about their respective positions 

Giving one or more parties an opportunity to 238 32.0 27.0 20.0 10.0 
"tell their story" 

Providing a neutral evaluation of the case 237 30.0 25.0 19.0 13.0 

Clarifying or narrowing liability issues in the 238 29.0 28.0 19.0 13.0 
case 

Allowing the clients to become more involved 235 28.0 27.0 18.0 16-.0 
in the resolution of the case 

Improving communication between the 240 23.0 28.0 21.0 19.0 
different sides in this case 

Allowing the parties to explore solutions that 235 23.0 20.0 15.0 25.0 
would not be likely through trial or motions 

Allowing me to identify the strengths and 237 19.0 30.0 27.0 15.0 
weaknesses of the other side's case 

Allowing me to identify the strengths and 237 18.0 27.0 32.0 15.0 
weaknesses of my client's case 

Moving the parties toward entering stipulations 234 10.0 9.0 15.0 31.0 
and/or eliminating certain issues in this case 

Preserving a relationship between the parties 235 9.0 17.0 16.0 34.0 

Assisting the parties with planning the case 235 6.0 6.0 5.0 37.0 
schedule, discovery, or motions 
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Table 76 shows that more than half of the attorneys said the ADR process they selected was 
moderately or very helpful in: 

• moving the parties toward settlement; 
• clarifying or narrowing monetary differences in the case; 
• encouraging the parties to be more realistic about their respective positions; 
• giving one or more parties an opportunity to "tell their story"; 
• providing a neutral evaluation of the case; 
• clarifying or narrowing liability issues in the case; 
• allowing clients to become more involved in the resolution of their case; and 
• improving communication between the different sides in the case. 

Very few attorneys said the ADR process helped with case planning or entering stipulations. 

Examination of these responses by the method of referral and whether the case participated in 
the multi-option program revealed no differences by either of these variables. Examination of the 
responses by the type of ADR to which the case was assigned revealed, however, several interesting 
patterns (see Table 77). 

Table 77 
Top Five Rankings of Ways in Which ADR Process was Helpful, by Type of ADRJ" 

Northern District of California 

Magistrate 
Judge 

Way in Which Process Was Helpful Arbitration Mediation ENE Settlement 

Encouraging the parties to be realistic - 2 I 2 

Clarifying monetary differences 4 3 - I 

Moving the parties toward settlement 5 I 5 3 

Providing a neutral evaluation of the case I - 3 -
Clarifying liability issues 2 - 2 4 

Allowing parties to "tell their story" - 4 4 -
Allowing attorney to identify strengths 2 - - -
and weaknesses of other side's case 

Allowing clients to be more involved in - 5 - 5 
resolution of the case 

I 

139 Rankings were determined by combining the percentages of attorneys saying the process was 
moderately or very helpful; where there was a tie, the distribution of other responses was factored 
in. 
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Attorneys from all of the COurt'S standard ADR processes (arbitration, mediation, early neutral 
evaluation, and magistrate judge settlement conference) rated moving the parties toward settlement 
among the five most helpful aspects of the ADR process-although its importance is clearly greater 
to attomeys whose cases participated in mediation than to attorneys who participated in arbitration 
or ENE. To these latter attorneys, their ADR processes were particularly useful because they 
provided a neutral evaluation of the case and helped clarify liability issues. ADR's usefulness in 
encouraging realism in the parties is also apparent from Table 77, with attorney responses placing 
this as the first or second most important assistance provided by mediation, ENE, and ~agistrate 
judge settlement conferences. These processes are also more likely to involve the clients in the 
resolution of the case or to provide a forum in which the parties can "tell their story." 

Altogether, Table 77 suggests that attorneys in the Northern District distinguish among the 
court's ADR options in the kinds of assistance each provides. This is consistent with our earlier, 
similar conclusion when we examined the reasons attorneys gave for selecting the ADR process to 
which their case was referred. 

Satisfaction with ADR Outcome and Procedures 

Within the goals of lowering litigation costs and time, has the court been able to preserve the 
fairness of its treatment of ADR cases? As Table 78 shows, more than 80% of attorneys were 
either somewhat or very satisfied with the outcome of their case and an even higher proportion 
(98%) thought the procedures used in the ADR process were somewhat or very fair, with fully 85% 
. reporting that they were very fair. It appears, then, that the ADR program in the Northern District 
succeeds in lowering costs and time (as reported by attorneys) in a majority of cases while treating 
cases in a way that attorneys consider fair. 

Table 78 
Attorney Satisfaction With ADR Outcome and Procedures 

Northern District of California 

! 
Satisfaction With Percent Selecting the Fairness of Percent Selecting the 

Outcome Response (N=220) Procedures Response (N=222) 

Very satisfied 52.0 Very fair 85.0 

Somewhat satisfied 29.0 Somewhat fair 13.0 

Somewhat dissatisfied 9.0 Somewhat unfair 2.0 

Very dissatisfied 10.0 Very unfair 0.0 

As might be expected from the high overall ratings, these responses generally did not vary 
significantly by nature of suit, the type of ADR the case was referred to, whether the case was in 
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the multi-option pilot program, or the type of party represented. Ratings on outcome satisfaction 
were, however, associated with whether the case settled: 97% of attorneys who reported their case 
settled as a result of the ADR process were somewhat or very satisfied with the outcome, while only 
55% of attorneys whose cases did not settle were somewhat or very satisfied, and 45% were 
somewhat or very dissatisfied. This suggests once again that parties expect ADR to effect 
settlement in their cases. 

In addition, ratings of the fairness of procedures were related to how the case was referred to 
ADR, with attorneys from cases that were automatically referred less likely to report that the 
procedures were very fair and more likely to report they were unfair than attorneys from party­
referred or judge-referred cases. This effect was not extreme, however, as over 75% of attorneys 
from automatically-referred cases still reported that the ADR procedures were fair. 

As another indication of their satisfaction with ADR, 94% of attorneys indicated they would 
volunteer an appropriate case in the future for the particular ADR process in which their case 
participated. This sign of approval of the court's processes was universal, varying neither by ADR 
type, method of referral, whether the case participated in the multi-option program, nature of suit, or 
type of party represented. 

Finally, 83% of attorneys reported that the benefits of being involved in the ADR process. were 
greater than the costs, while 17% said the benefits were not greater than the costs. These ratings 
were related to method of referral (with attorneys from automatically-referred cases less likely to 
think ADR was beneficial), but not to type of ADR, nature of suit, type of party, or whether the case 
was in the multi-option program. 

When asked to explain what aspects of the ADR process made it beneficial or not beneficial, 
106 attorneys provided comments. Those who said the process was beneficial mo~t often noted 
that the case settled because of ADR; that the case settled earlier than it otherwise would have; that 
the ADR session made the parties more realistic; that it reduced costs; and that the session 
confllllled the correctness of the client's position. Those who did not think: the benefits outweighed 
costs most frequently explained that one or both parties were inflexible in their positions; that the 
case did not settle; or that the neutral was ineffective or biased toward one side (this complaint was 
mentioned by only five attorneys). 

The Effect of the Neutral 

On every measure we have examined-ADR's effect on litigation time and cost, its effect 
on settlement, attorneys' satisfaction with the outcome of their case and the fairness of the ADR 
procedure--attorneys' responses varied by the quality of the neutral who conducted the ADR 
session.140 Considering the overall measure, which asked attorneys to rank the neutral on a five-

140 We asked the attorneys to rank the neutral in their case on a number of different dimensions, 
including the amount of pressure they applied, whether they treated the parties fairly, and several 
others. 
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point scale from "excellent" to "terrible," attorneys who ranked the neutral near or at the excellent 
end of the scale were significantly more likely to report that the ADR process reduced litigation cost 
and time, that their case settled through the ADR process, that the outcome was satisfactory and the 
process fair, that the benefits of using ADR outweighed the costs, and that they would volunteer a 
case for this form of ADR. 

Attorneys who ranked the neutral negatively were more likely to report the opposite: that ADR 
increased costs and time, that they were very dissatisfied with the outcome, that their case did not 
settle, and that the costs outweighed the benefits. Generally attorneys who gave the neutral a 
middling ranking reported neither positive nor negative effects from ADR. except regarding costs, 
where the attorneys said a so-so neutral increased the costs of the litigation, and regarding 
volunteering a case for ADR, where two-thirds of the attorneys who gave a middling rank would 
,still volunteer an appropriate case for ADR. 

The number of attorneys reporting an ineffective neutral was fairly small--twenty-three out of 
226 giving a negative rating and thirty-six giving a middling rating-but their responses reveal that 
the impact of a poor neutral is wide-ranging. 

Attorney and Neutral Preferences for the Future of the Court's ADR Programs 

Because the multi-option program is experimental, it applies only to cases from a small number 
of judges. Thus, two features of the multi-option program-the presumption that some form of 
ADR will be used in the case, and the high degree of input parties have with respect to the type of 
ADR selected-do not apply to all civil cases. We asked attorneys and neutrals what their 
preference would be for the future of the court's ADR programs, particularly with respect to the 
voluntary/mandatory nature of participation and how cases would be assigned to particular 
processes. 

The results, shown in Table 79 (next page), reveal that almost two-thirds of attorneys and 
neutrals (62% and 65%, respectively) expressed a preference for a system with a presumption of 
ADR use in every case. The highest proportion of attorneys and neutrals (38% and 51 %, 
respectively) said they prefer a system in which there is a presumption of ADR in all cases with 
parties allowed to opt out only upon consent of the assigned judge. This response did not vary by 
any of the measures we have been examining. 

The respondents' preferred structure is very similar to the present multi-option program 
structure, and respondents' preference for it may reflect the fact that, while attorneys view the 
ADR processes in the court as beneficial, they are sometimes concerned that suggesting ADR in a 
particular case may be viewed as an acknowledgment that a client's position is weak. On the 
other hand, attorneys clearly want input with respect to the type of ADR selected, as only 10% 
said they prefer a system of automatic assignment to a specific ADR process. 
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Table 79 
Attorney and Neutral Preferences for Future of Court's ADR Programs (in percents) 

Northern District of California 

Preference for Assignment of ADR Cases Attorneys Neutrals 
(N = 387) (N= 125) 

ADR offered with no presumption of use and complete 13.0 6.0 
party discretion 

Presumption of ADR use but parties can opt out freely 24.0 14.0 

Presumption of ADR use; parties can opt out only with 38.0 51.0 
judge consent 

Case on:tered to ADR on request of one party 11.0 9.0 

Each case automatically assigned to specific ADR 10.0 14.0 
procedure regardless of party preferences 

Other 4.0 6.0 

Telephone Conferences in Multi-Option Cases 

As noted previously, most services of the ADR office-such as selection of neutrals for 
mediation and ENE cases-are available to all cases regardless of whether they are assigned to the 
multi-option program. One service that is offered only to multi-option cases, however, is a 
telephone conference with the ADR director or deputy director to discuss the court's ADR 
processes and to assist the parties in choosing an appropriate process for their case. Twenty-three 
percent of attomeys reported having participated in an ADR telephone conference. Their ratings of 
the effects of these conference calls are shown in Table 80 (next page). 

Table 80 reveals that most attorneys did not note major effects of the ADR telephone 
conference; in fact, for most potential effects, over 50% said they did not occur at all. Around 
40% of attorneys did, however, report finding the ADR telephone conference very or somewhat 
helpful for providing information about the ADR process; helping the attorney decide which 
process to select; and prompting counsel to stipulate to an ADR process. Overall, however, it 
appears that over half the attorneys did not find these telephone conferences especially 
beneficial. 
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Table 80 

Attorney Ratings of Extent to Which ADR Telephone 

. Conference Had Various Effects (in percents) 
Northern District of California 

Percentage Selecting Each Response (N = 80) 

Potential Effect Very Much Somewha A little Not at all 
t 

Provided me with helpful infonnation about the 23.0 23.0 14.0 41.0 
ADR process. 

Helped me decide which ADR process to select. 19.0 20.0 10.0 51.0 

Prompted counsel to stipulate to an ADR process. 21.0 17.0 10.0 52.0 

Persuaded me that ADR could be useful for this case. 10.0 19.0 9.0 62.0 

Assisted in planning discovery . 5.0 6.0 5.0 83.0 

Assisted in clarifying the issues in the case. 5.0 5.0 13.0 77.0 

Persuaded me that ADR would not be useful for this 6.0 3.0 4.0 87.0 
case. 

Unduly pressured one or more sides into choosing 4.0 0.0 4.0 92.0 
an ADR process. 

Summary of the Attorneys' Evaluation of the Court's ADR Programs 

Substantial majorities of attorneys who participated in·an ADR session in the Northern District 
of California reported that the process lowered litigation time and costs, prompted settle~ent of the 
case, reduced discovery and motions, provided a satisfactory outcome, and treated parties fairly. 
Attorneys were more likely to report positive effects when their case settled as a result of the ADR 
process, when they selected the process themselves, and when the neutral was good. 

Although attorneys' ratings of ADR's effects generally did not differ by the type of ADR to 
which the case had been referred, attorneys' decisions about which ADR process to use and their 
ratings of the benefits provided by ADR indicate that they distinguish between the several different 
types of ADR offered by the court. If the court changes its ADR programs in the future, the 
system preferred by the largest number of attorneys is one like the current multi-option program, 
which presumes ADR will be used but involves the parties in selecting the appropriate process. 

3. Caseload Indicators of the Programs' Effects 

The Northern District of California began its demonstration program with a relatively low 
median time to disposition for civil cases-eight months-which could make it difficult for any 
ADR or case management innovations to have observable effects on disposition time. To examine 
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whether it has, we graphed a number of measures of caseload activity in the years before and after 
implementation of the case management and ADR pilot programs. No single measure tells the full 
story, and we will therefore discuss the relationships among several measures. At the close of 
FY95, the median disposition time for cases subject to the case management and ADR programs 
was about seven-and-a-half months; 70% of this caseload was disposed of in about thirteen 
months. 

Figure 5 shows several caseloadand disposition time measures for non-administrative--or 
general civil-cases from fiscal year 1988 through 1995. The figure includes only non­
administrative cases because it is this portion of the caseload that is subject to the court's pilot 
programs. The left-hand vertical line on the graph indicates the implementation date for the case 
management program, while the lighter, right-hand vertical line marks the date for implementation of 
the multi-option and mediation programs. 

The graph shows that for the past seven years the measures of the court's ability to keep up 
with its caseload-median and mean age at termination, mean age of pending cases, and number of 
pending cases-have been essentially stable. Although there have been fluctuations in these 
measures during that time, the median disposition time for general civil cases has consistently been 
between seven and eight months, the mean age at termination has hovered around twelve months, 
and 70% of the caseload has been terminated within twelve to thirteen months.141 

What is panicularly noteworthy about Figure 5 is that the court has maintained the stability of 
these measures even as its filings have fluctuated. Figure 5 shows, in fact, that the court is very 
responsive to its filings, increasing its terminations as filings go up and decreasing its terminations 
as filings go down. 

In addition to showing that the court has kept up with its filings, the graph reveals that in FY92 
the court increased its termination of older cases, as seen in the increase in mean age at termination 
that year. The result is a reduction in the mean age of the pending caseload. 

Figure 6 shows a second interesting'occurrence in California Northern. The figure shows 
caseload trends for contract and personal injury cases, one of two segments of the caseload that 
differ significantly from the graph for the overall general civil caseload.142 Figure 6 shows that in 
FY93 and FY94, the court's tenninations of these cases exceeded substantially the number of 
filings. Again, the court was tenninating older cases, shown by the increase in the mean age at 
termination and the decrease in the mean age of the pending contracts and personal injury caseload. 

141 We used a number of other methods as well to examine the caseload data, such as the 
percentage of cases pending and terminated at various monthly intervals over the past decade. 
These are not shown here. Each confirmed the conclusions drawn above. 

The other caseload segment that differs substantially from the graph for all non­
administrative cases is the civil rights caseload. where filings have risen more rapidly and 
consistently than the rest of the caseload (nearly doubling since 1990). Terminations have risen as 
well but lag behind filings, which may account for the slight rise in the age of the pending 
caseload in FY95. 
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Another way to examine caseload changes in the court is to look at the distribution of case 
dispositions by time intervals both before and after the demonstration programs were implemented. 
Using the implementation date of the case management program as the program start point, Table 
81 shows the percentage of pre-program and post-program cases terminated at each of several tiine 
intervals.143 The table reveals that since implementation of the case management pilot program a 
greater proportion of cases have been terminated during the very earliest time interval (zero-to-three 
months)-29% of pilot program cases compared to 25% of pre-program cases. Concomitantly 
smaller proportions of program cases have been terminated between four and nine months. At ten­
to-fifteen months, the proportion of program cases disposed of is identical to the proportion of pre­
program cases disposed of in that time frame, and beyond fifteen months slightly fewer program 
cases reach the longer time intervals to disposition. 

Table 81 
Percent of Cases Terminated by Time Intervals, Pre.Program and Post-Program 

Northern District of California 

Months to Disposition Pre-Program Post-Program 

0-3 25.0 29.0 

4-6 27.0 26.0 

7-9 17.0 15.0 

10-12 11.0 11.0 

13-15 7.0 7.0 

16-18 5.0 4.0 

19-24 5.0 5.0 

25-36 3.0 2.0 

37+ 0.2 0.3 

No. of Cases I 4,289 6,242 

Although these data show that dispositions have accelerated since the case management pilot 
program was implemented, it is possible that factors other than the program brought about these 
shifts. The separate contribution, if any, of the ADR programs has not been factored in, for 
example. It is unlikely, however, that changes in the court's caseload mix explain the shift to earlier 
dispositions (if anything, the caseload has become more demanding) or that the CJRA reporting 

143 The analysis includes all civil cases, both general civil and administrative cases. The pre­
program period includes cases filed between 7/1189 and 6/30/92 and tenninated before 12131192. 
The post-program period includes cases filed between 711/92 and 6130/95 and tenninated before 
12/31/95. 

212 



0

60

120

180

240

300

360

420

480

540

600

660

720

780

840

900

960

88 89 90 91 92 93 94 95
Fiscal Year (End)

0

500

1000

1500

2000

2500

3000

3500

4000

C
as

es

Mean Age at
Termination
Mean Age Of Pending
Cases
Median Age at
Termination
Case Management Plan
Implementation
ADR Plan
Implementation
Cases Filed

Cases Terminated

Cases Pending at Year-
end

Figure 5
Caseload Trends, General Civil Cases,

FY88-95

Northern District of California

 
 
 



0

60

120

180

240

300

360

420

480

540

600

660

720

780

840

88 89 90 91 92 93 94 95
Fiscal Year (End)

0

200

400

600

800

1000

1200

1400

C
as

es

Mean Age at
Termination
Mean Age Of Pending
Cases
Case Management Plan
Implementation
ADR Plan
Implementation
Cases Filed

Cases Terminated

Cases Pending at Year-
end

Figure 6
Caseload Trends, Contract and 

Personal Injury Cases, FY88-95

Northern District of California

 
 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

requirements account for it, since these requirements are likely to reduce dispositions at the longest 
intervals, not increase them at the shortest interval. Nor did we frod evidence that attorneys are more 
likely to voluntarily dismiss their case because of the case management requirements. The addition 
of two judgeships in 1991 may be a factor in the shift to earlier dispositions, but throughout the 
demonstration period there has always been one vacant judgeship as well as an active judge who was 
not able to carry a caseload. Whatever the cause, the data do indicate that more cases are disposed of 
at the very earliest stages of the litigation. 

What conclusions, if any, can be drawn from these analyses of the caseload? Figures 5 and 6 
indicate an unusual increase in terminations of older cases that began just as the court was 
implementing its case management program and continued through 1994. Further, Table 81 shows 
a shift to more dispositions within a short time of filing. The court's ability over the past four years 
to dispose of older cases, terminate a sizable number of cases at an earlier stage, and maintain stable 
disposition times overall in the face of rising filings and with at least one vacancy may signify a 
beneficial impact of the court's two pilot programs. 

For two reasons, however, the specific effects of the programs are almost impossible to 
ascertain from caseload data. First, when two new programs are implemented in close proximity, as 
these were, the separate effects of each will be difficult to determine. Second, other requirements of 
the CJRA-for example, the requirement that courts publicly report the case names and assigned 
judges of cases that have not been terminated within three years of filing-could conceivably have 
affected the termination time for older cases. The court's above-average disposition of older cases 
over the pas~ four years supports such an interpretation. 

Although the caseload data cannot provide a defmitive measure of the effects of the case 
management and ADR programs, they do suggest that at the very least these programs have not had 
a negative effect on disposition times in the district. 
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Chapter V 

The Western District of Missouri's 
Early Assessment Program 

Upon its designation as a demonstration district under the Civil Justice Reform Act, the 
Western District of Missouri adopted an experimental program in alternative dispute resolution. 
That program, which is known as the Early Assessment Program, or EAP, took effect in January 
1992. In addition to reducing litigation cost and delay, the court and its advisory group had a 
number of other goals in mind as well, which are also considered in this discussion. 

Section A presents our conclusions about the court's implementation of its Early Assessment 
Program and the impact of that program. Sections B and C provide the detailed documentation that 
supports our conclusions: section B gives a short profIle of the district and its caseload, describes 
the court's program, discusses the process by which the court designed and set up the program, and 
examines how the court has applied the program requirements; section C presents our fmdings 
about the program's effects, looking flrst at the judges' experience with the program and then at its 
impact on attorneys, case disposition time, and litigation costs. 

A. Conclusions About the Early Assessment Program 

Set out below are several key questions about the demonstration program in the Western 
District of Missouri, along with answers based on the research fmdings discussed in sections A and 
B. As before, some of the fmdings presented below are based on interviews with judges and 
surveys of attorneys and reflect their subjective evaluations of the program. The measures of 
disposition time, however, are based on objective measures (filing and termination date) and, 
because the court established the EAP as a true experiment, permit conclusions about the actual 
impact of the Early Assessment Program on disposition time. 

Does the Early Assessment Pro gram lead to earlier case resolution? 

The court and advisory group designed an ADR process they hoped would lead to earlier 
resolution of civil cases. The Early Assessment Program appears to have achieved this objective. 
Cases that are required to participate in the program have a median age at termination of 7.0 months, 
while cases not permitted to participate have a median age at termination of 9.7 months.144 

Findings for a third group of cases, those permitted to participate in the Early Assessment 
Program at their discretion, are unexpected. Median age at termination for cases that volunteer to 

144 Civil cases eligible for the EAP are randomly assigned to experimental and control groups, so 
each group is made up of a full range of civil case types-i.e., the cases in each group are 
comparable. 
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participate is 9.2 months, longer than the median age for cases that choose not to participate (8.3 
months) as well as for cases required to participate (7.0 months). The explanation lies in part in 
later initial sessions for the volunteer cases, which often occur two to three months later than the 
initial sessions for cases required to participate. 

Cases that participate in the Early Assessment Program are somewhat more likely than cases 
that do not participate to be resolved by settlement, while cases that do not participate are more 
likely to be resolved by trial or other judgment. The Early Assessment Program appears, then, to 
prompt not only earlier case resolution but more settlements. 

Although the age at tennination is reduced for all case types subject to the Early Assessment 
Program, the reduction is greatest for contracts and, especially, civil rights cases. 

Does the Early Assessment Program reduce litigation costs? 

The court and advisory group hoped that by providing a program that would lead to earlier 
settlements they would also help parties reduce their litigation costs. Over two-thirds of the 
attorneys who participated in an early assessment session reported that the process did reduce their 
client's litigation costs. The median (midpoint) estimated savings was $15,000 per party. Twenty­
four attorneys estimated savings over $100,000, with one reporting savings of $950,000 in litigation 
costs. Comparison of these estimates to attorneys' estimates of overalilitigation costs suggests that 
the estimated savings may represent more than half of what these cases would have cost absent the . 
EAP. More conclusive fmdings, however, require comparison between the litigation costs in EAP 
and non-EAP cases. 

The 10% of attorneys who reported that the early assessment process increased their client's 
litigation costs estimated a median increase of $1,500. Those who reported increased costs were 
more likely to have gone to trial or to have reported that the EAP session was held too early, that a 
party did not participate in good faith, or that a neutral with subject matter expertise would have 
been preferred. Written comments suggest cases with certain characteristics may also experience 
increased costs from the EAP, particularly cases involving legal issues only and cases involving the 
government, which, according to written comments, often fails to send a representative with 
settlement authority. 

Through what mechanisms does the Early Assessment Program affect time and cost? 

In designing the Early Assessment Program, the advisory group and court wanted a process 
that would prompt earlier settlements by requiring parties to meet face-to-face early in the litigation 
to confront, in essence, the reality of their case-i.e., to assess the strengths and weaknesses of both 
sides and to appreciate the costs of proceeding. To effect this outcome, the court hired a program 
administrator to meet with attorneys and clients early in the litigation to make an assessment of their 
case. 

The program appears to be providing exactly the kind of assessment the advisory group and 
court hoped it would. Over three-quarters of the attorneys who participated in an early assessment 
meeting reported that the session encouraged the parties to be more realistic about-their positions. 
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Around two-thirds of the attorneys also said the session allowed them to better understand and 
evaluate the other side's position, prompted earlier defInition of the issues, and allowed them to 
identify strengths and weaknesses in their own client's case. 

Over-two thirds of the attorneys reported that the presence of their client in the early assessment 
meeting helped resolve the case. Although the court and advisory group, at the time they designed the 
program, debated the wisdom of this requirement, especially its impact on litigation costs, attorney 
responses clearly support mandatory party attendance at EAP sessions. 

Both the attorneys and judges identifIed the program's administrator as a critical factor in the 
program's success. Over 80% of the attorneys who have participated in an early assessment 
meeting reported that he is well prepared and effective in getting the parties to engage in meaningful 
discussion of the case. Written comments, of which there were many, often praised the kind of 
assistance he provided. The judges, as well as several attorneys in their written comments, noted 
that an important factor in his success is his long experience in litigation before appointment to the 
court's position. In making the appointment, the court specifIcally decided to hire an attorney with 
experience and a superior reputation in the community, both to bring immediate credibility to the 
program and to ensure a high level of service to litigants. 

What does it cost to provide an Early Assessment Program? Should the program be expanded? 
How? 

The court estimates that the Early Assessment Program, with three staff and a separate office 
within the courthouse, will cost the court around $215,000 in FY96. Over the four years the 
program has been in operation that averages to about $700 per case that participated in the program. 
From attorney estimates of cost savings, it appears that many times that amount has been saved in 
client litigation costs. Judges say they also benefIt through savings in time that would have been 
spent in pretrial management and decisionmaking in the many cases that are settled. 

Both the bench and bar strongly prefer to continue the program. Not only did 84% of the 
attorneys who had participated in a session say the benefIts outweighed any costs that might have 
been incurred in their specillc case, but 96% said the program should continue and that they would 
volunteer an appropriate case for the program. 

The court is currently considering how to expand the program to more cases and in doing so 
must confront directly whether the benefIts are substantial enough to incur additional costs and how 
those costs might be met. The shortened disposition time for EAP cases and the attorneys' positive 
assessment of the program suggest the program provides substantial value to litigants. The 
program cannot be expanded, however, without additional persons to provide the early 
assessment/mediation service currently provided by the single administrator. 

Three options are available: to turn to private sector attorneys to serve as neutrals, to use 
magistrate judges, or to expand the Early Assessment Program staff. For reasons of quality 
control and party confIdence in the program, the judges would prefer not to establish a roster of 
private sector attorneys whose performance they would not be able to monitor closely. For 
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reasons of cost, the judges would prefer not to use the magistrate judges. They are already fully 
occupied, and to create another magistrate judge position would be more costly than expanding 
the EAP office. Funds for expanding that office, however, are not currently available, and budget 
constraints of the past several years do not suggest they will become available. To provide 
expanded service in these circumstance, the court will very likely have to turn to the assistance of 
private sector attorneys. Because these neutrals would, however, charge a fee for their service, the 
number of cases using these neutrals can be expected to be much lower than the number who tum 
to the court's program administrator for settlement assistance. 

Is this program unique? Could other courts provide such a program? 

The court and the. advisory group believe there is nothing especially unique about the Western 
District of Missouri that suggests their Early Assessment Program. could not be established in other 
courts. Some of the judges had misgivings about ADR and some members of the advisory group 
had doubts about some aspects of the program. If there is anything in particular that characterized 
both it was their willingness to experiment. 

At the same time, the program's design and success depend, at this time, on the skills of the 
court's single administrator/mediator. While this study demonstrates that he has been effeCtive in 
achieving the goals established for the demonstration program., it is important to keep in mind that 
these results would not necessarily be found if a different mediator conducted the sessions. While 
the judges believe they have hired an exceptional person for their program., they also believed that 
other such persons can be found. 

The program. designed by the court is unique in that it is the only district court program in 
which court staff, rather than attorneys or magistrate judges, conduct the ADR sessions. Other 
courts that might consider such a program. would have to decide whether to give court staff the 
degree of responsibility this court has given its program administrator. The court's decision to do 
so, while unique among district courts, is not without precedent in the federal court system. Nearly 
all the courts of appeals provide settlement assistance through mediators who are members of the 
court staff. 

The court's program is also unusual in the timing of the early assessment session, which takes 
place very early in the case. Conventional wisdom has held that ADR is unlikely to be effective 
'9J1ti1 the parties have completed some or all discovery, but limited discovery has not, apparently, 
been a deterrent to early resolution under the EAP. The program is also unusual among district 
court mediation programs in that participation is mandatory in cases assigned to the program. 
While several attorneys suggested that under certain circumstances cases should be permitted to 
withdraw from the program, few attorneys objected to the mandatory nature of the program. 

Absent. any other considerations about whether to adopt a process like the Early Assessment 
Program, the one most likely to be decisive in many courts i;S the demand such a program would 
make on a court's budget. Without additional appropriations, many courts would not be able to 
establish a program. and hire the experienced staff needed to gain the confidence of bench and bar. 
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B. Description of the Court and Its Demonstration Program 

This description of the demonstration program adopted by the Western District of Missouri in 
January 1992 begins, as have those for the preceding courts, with a brief profile of the court's 
judicial resources and caseload. We then describe in detail the steps taken by the court to design, 
implement, and apply its Early Assessment Program. 

1. Profile of the Court 

Several features of the district are noteworthy for purposes of our discussion: a stable, . 
though smaller-than-authorized, number of judges throughout the demonstration period; a higher 
than average weighted caseload per judge; and a higher than average caseload of social security 
cases. Because of the caseload mix, only about 60% of the civil cases filed are subject to the 
demonstration program. 

Location and Judicial Resources 

The Western District of Missouri is a medium-sized court, with a main office in Kansas City 
and three divisional offices. Two of the three divisional offices have a resident district and/or 
magistrate judge, but most of the judges reside in Kansas City. 

The number of judgeships allocated to the district has been stable, at six judgeships, for at 
least the last ten years. Throughout the period of the demonstration program, however, two 
judgeships have been vacant at all times. Considerable service is provided by the court's senior 
judges; of the five, four carried a full caseload throughout the demonstration program. Only 
with the recent appointment of two new judges have two senior judges reduced their caseloads 
slightly. The court has five magistrate judge positions; all the magistrate judges we~ already on 
board by the time the demonstration program began. Altogether, then, the judicial resources of 
the district, though diminished by vacancies, have been stable throughout the demonstration 
period. 

Size and Nature of the Caseload 

Table 82 (next page) summarizes the caseload of the Western District of Missouri. During the 
demonstration period there has been some fluctuation in both the civil and criminal caseloads, with 
an overall rise in both since FY91. The court ranks in the top third of districts nationally in the 
number of civil and criminal felony cases ftled, but a bener measure of its caseload burden is the 
weighted filings per judge shown in Table 82. For each of the last five years the measure of 
weighted filings, which includes both civil and criminal cases, has been less than the actual filings. 
Nonetheless, in nearly every year shown in the table (except FY91), the weighted filings in this 
district have been higher than the national average-463 compared to 448 in FY95-suggesting a 
more demanding caseload than the average in the Western District. 
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Table 82 
Cases Filed in the Western District of Missouri, FY91-9S145 

Statistical I Cases Filed Filings Per Judgeship 

Year Total Civil Criminal Actual Weiirhted 

1991 2594 2342 252 432 380 

1992 2801 2501 300 467 417 

1993 2995 2677 318 499 469 

1994 2871 2583 288 479 457 

1995 2890 2572 318 482 463 

I 

As Table 83 shows, almost half of the district's civil caseload was made up of prisoner 
petitions in FY95, which is much higher than the national average of 26%. The court's social 
security filings, at 8% of the filings, are also substantially higher than the national average of 4%. 

I 

Table 83 
Principal Types of Civil Cases Filed, FY9S146 

Western District of Missouri 

Case Type Percent of Civil Filings 

District Kansas City 

Prisoner petitions 47.0 36.0 

Civil rights 17.0 23.0 

Social security 8.0 5.0 

Contract 8.0 12.0 

Torts 7.0 9.0 

While the figures for the district as a whole reflect the total burden on the judges, the figures 
for the Kansas City division show the makeup of the caseload potentially eligible for the court's 
demonstration program. Since neither prisoner petitions nor social security cases are subject to the 
program, about 60% of the civil caseload in the Kansas City division is eligible for Early 
Assessment Program. 

145 Source: Administrative Office of the U.S. Courts, Federal Court Management Statistics, 1995. 
The fiscal year ends on September 30-i.e., FY95 runs from October 1 to September 30, 1995. 

146 [d. 
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2. Designing the Demonstration Program: How and Why 

The court's CJRA advisory group took the initial responsibility for designing the court's 
demonstration program but worked closely with the court in preparing the fmal design. Below we 
describe their work, relying on the advisory group's report to the court and on interviews with 
advisory group members, court staff, and judges.l47 

Within the statutory instruction to "experiment with various methods of reducing cost and 
delay in civil litigation, including alternative dispute resolution,,,148 the group made an early 
decision to focus on ADR. Based on an examination of the court's caseload, the advisory group 
concluded that delay was not a problem in the district and decided, therefore, to design a program to 
reduce litigation costs.149 This could best be accomplished, they believed, through a p~ogram that 
would prompt earlier resolution of cases. Thus, they designed an alternative dispute resolution 
program whose purpose was to bring about earlier case termination. The court, too, believed that, 
since most cases settle, earlier settlements should be the goal. 

The advisory group thought that earlier resolution could be achieved if parties could be 
encouraged to do several things early in the case: 

• meet with and consider the views of the other side; 

• hear a neutral assessment of the facts and issues in the case; and 

• gain an appreciation for the projected costs if the case were to 
proceed through the traditional litigation process. 

To accomplish these goals, the advisory group designed several specific features into their 
proposed ADR program. First, they decided there should be a presumption that parties would 
participate in some form of ADR. Thus, they recommended a program that would be mandatory 
and also recommended that the court add other ADR options to its already-existing mandatory 
arbitration program. I so 

Second, they thought intervention should occur much earlier in a case. Thus, they 
recommended that the initial ADR event-labeled the "early assessment meeting"-be held within 
thirty days after completion of responsive pleadings. Even at this early date, they believed, the goal 

147 

148 

149 

ISO 

For a description of our research and data collection process, see Appendix A. 

Supra note 1. 

Report of the Advisory Group, Civil Justice Reform Act of 1990, Western District of Missouri, 
December 23, 1991, p.13. Although the advisory group thought delay was not a problem, at the 
time they prepared their report the court's median disposition time for civil cases had, for several 
years, been one to two months longer than the national average. See Administrative Office of the 
U.S. Courts, Federal Court Management Statistics, 1995. 

The court's program was one of the ten mandatory pilot arbitration programs authorized by 
28 U.S.C. §§ 651-658. Under the EAP, the mandatory feature was dropped and arbitration 
became one of several ADR options. 
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should be settlement of the case, but if this were not possible, the meeting should be used to 
determine which ADR process would be suitable and to schedule it to occur within ninety days. 

The advisory group also recommended that clients be required to attend the initial meeting. 
Although some members of the advisory group, as well as the court, were reluctant to require party 
attendance, the majority believed that mandatory attendance was essential because the participation 
and education of the parties was necessary for achieving earlier case resolution. 

Finally, the advisory group designed into the initial session discussion of discovery and 
schedules for information exchange. With important infonnation acquired early and expeditiously, 
they reasoned, parties would be better equipped to hold meaningful settlement discussions at an 
earlier stage in the litigation. 

Having established the early assessment meeting as the key feature of the plan, the advisory 
group and court faced the question of who would conduct the meetings. The advisory group 
thought it could be a magistrate judge or a member of the court's staff, but they did not want the 
program-at least the initial meeting-to rest on volunteer attorneys. They wanted someone whose 
time would be dedicated to the program, so they recommended that the court create the position of 
EAP Administrator. Because this person would be serving not only as administrator but, when 
requested by the parties, also as a mediator, the advisory group and court recognized that they 
would need to appoint someone with both administrative and legal skills. 

In designing the program, the advisory group and court also confronted the question of 
whether cases assigned to the new ADR program should continue on the court's traditional pretrial 
path while involved in the ADR effort. Several judges believed that dual processing could result in 
duplication of effort and that cases should go through the early assessment process before being 
made subject to traditional pretrial case management procedures. Others thought the traditional 
procedures should not be suspended during the EAP process, which is the approach the court 
ultimately adopted. 

Although the statute required the court to adopt ADR and although the advisory group was 
generally enthusiastic about instituting an ADR program in the district, some judges on the court 
had. reservations about the need for an ADR program or the desirability of a mandatory program. 
They were persuaded in the end to adopt the program as an experiment that would help them 
resolve a longstanding question: Does ADR really make a difference-particularly, does it bring 
about earlier dispositions? 

Thus, the court and advisory group agreed that cases in the Kansas City division would be 
randomly assigned to one of three comparison groups: 1) a group of cases that would 
automatically participate in the program; 2) a group that could volunteer to participate in the 
program; and 3) a group that would follow a traditional litigation path without participating in the 
EAP. This design would permit comparison of cases subject to the program with cases not subject 
to it and would, the court hoped, help them determine whether the program actually succeeded in 
meeting its goals. 
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3. Description of the Early Assessment Program 

The Early Assessment Program (EAP), which is authorized by a general order dated October 
31, 1991, became effective January 1, 1992 for cases filed in the Kansas City division after that 
date. lsi All civil cases except certain enumerated case types (e.g., social security and prisoner 
cases) are assigned randomly at filing to one of three groups: 1) cases that must participate in the 
EAP, or the "A" cases; 2) cases that may voluntarily participate in the EAP, the "B" cases; and 3) 
cases that may not participate in the EAP, the "c" cases. All cases, regardless of the group to 
which they are assigned, remain subject to traditional prenial case management procedures. 

For cases participating in the EAP, the general order provides that an early assessment meeting 
with the program administrator will be held within thirty days after responsive pleadings are filed. 
Party attendance is required at these meetings, unless excused by the administrator, and the attorney 
who will be primarily responsible for handling the case at nial must also attend. 

At the early assessment meeting, the administrator is to advise parties and their lawyers of the 
various alternative dispute resolution options available to them; help the parties devise a discovery 
plan, if appropriate; and help the parties identify areas of agreement and explore the possibility of . 
settling the case through mediation. If the parties agree, the mediation process may begin 
immediately, with the administrator serving as the mediator. 

Finally, the order provides that if the parties do not choose to mediate the case with the 
administrator, they ''must select, with the assistance of the administrator, one of the ADR 
options."IS2 The court-based options available to parties in EAP cases include: mediation; early 
neutral evaluation; non-binding arbitration; and a settlement conference with a magistrate judge.IS3 

A second session with the administrator may be held if he determines that the parties should 
continue a mediation process they have begun with him or if he thinks they should meet again to 
discuss referral to an appropriate ADR process. 

If the parties select an ADR procedure other than a mediation session conducted by the 
program administrator, they are to select a neutral from a list maintained by the administrator. The 
neutrals on the list must meet certain experience and training requirements in order to be included 
and are compensated by the parties at regular market rates. No payment is required if the parties 
select as their ADR option a settlement conference with a magistrate judge or further meetings with 
the program administrator. 

151 

153 

Pursuant to the Civil Justice Refonn Act (28 U.S.c. § 474), the court's plan was reviewed and 
approved by the Judicial Conference and a committee of judges in the Eighth Circuit. 

See General Order Implementing Early Assessment Program, October 31, 1991, p. 3. 

Only cases in the EAP are eligible to participate in court-annexed alternative dispute 
resolution. If parties in cases not eligible for the EAP want to use alternative dispute resolution 
procedures, they can request to be included in the EAP (these requests are normally denied), or 
they can agree to use some fonn of private (not court-annexed) alternative dispute resolution. 
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The general order also provides that an ongoing internal evaluation ·of the EAP take place to 
track the success of the program. 

4. Implementing and Maintaining the Early Assessment Program 

Once the Early Assessment Program had been adopted, the court established it as a separate 
office supervised directly by the judges, although the positions are part of the clerk's office 
allocation. 

Staff"mg of the Early Assessment Office 

The Program Administrator 

The program administrator was hired shortly after the court approved the advisory group's 
plan in October 1991. After en banc interviews with five finalists, the court hired an experienced 
litigator who was well-respected and well-known by the local bar. The judges thought that because 
the program was new and unusual, the court needed an administrator who would have the immediate 
respect and confidence of the bar. 

Other than the few duties named in the general order, the court gave the new administrator little 
formal guidance, so he had considerable discretion in setting goals for the program and deciding 
how it would operate. In addition to the responsibilities named in the general-to administer the 
program, select cases and determine whether cases should be exempted or permitted to withdraw, 
hold the EAP sessions, and report to the court on the status of the program--the administrator 
spent considerable time early in the program speaking to the bar to acquaint them with the new 
program.. The administrator also schedules the EAP sessions, so as to control attorney requests for 
continuances. 

Other Program Staff 

The Early Assessment Program is supported by two additional staff, a management analyst and 
program secretary. Both were positions already allocated as part of the clerk's office staffmg The 
position of management analyst had been created as a CJRA position, with responsibility to carry 
out the CJRA's directive to analyze conditions in the district. With adoption of the EAP the 
position was assigned to the program. 

The management analyst tracks all cases eligible for EAP sessions in order to carry out the 
internal monitoring required by the general order and to assist the administrator in preparing 
quarterly reports to the judges. For these purposes, the analyst maintains an automated database 
of mformation about each "A", uB", and "e" case, including such information as the number of 
sessions held and who attended. The analyst also tracks which cases are assigned to the "A" and 
"B" groups so the EAP office can schedule them promptly (see below) and sends questionnaires 
to attorneys who attend 
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Space Requirements 

In both its initial location (an empty chambers) and its new office in the courthouse, which was 
designed specifically for the program, the Early Assessment Office has had the accommodations 
needed for carrying out the program's functions--i.e., in addition to space for staff, several small 
rooms for holding private caucuses with individual parties. 

Recruiting Neutrals 

According to the general order authorizing the EAP, the court is to make available to parties a 
variety of ADR options. When the program began, only an arbitration program had been operating 
in the district. Thus, the court recruited and trained private sector attorneys to serve as mediators 
and neutral evaluators for parties who might select those ADR options. There were many 
applicants and a roster of about seventy-:five neutrals was quickly established. 

Budget 

Because the demonstration districts could, under the CJRA, receive additional funding in 
support of their programs, the Western District of Missouri was able to acquire funds for operation 
of the Early Assessment Program. Budget information provided by the court and summarized in 
Table 84 (next page) shows the initial cost incurred for providing equipment for the program ~d 
the annual operating cost for FY96.IS4 

By far the greatest portion of the program's cost is in staff salaries and benefits. As noted 
above, the court decided the program administrator should be a person of considerable experience 
and reputation. which required establishing that position at a high level. 1be other two positions 
were pre-existing positions allocated to the clerk's office, but their time is currently devoted to the 
Early Assessment Program. Apart from salaries and benefits, the cost of daily ope~ons is 
minimal, but the move of the office into previously unassigned space, prompted by the appointment 
of new judges, has added significant new costs for housing the program. On a per case basis, the 
cost of maintaining the program for the past four years has been roughly $700 per case that 
participates in the Early Assessment program.ISS 

IS-! 

155 

Letter from R. Connor to D. Stienstra, October 18, 1996, on file at the Federal Judicial Center. 

This figure could be calculated a number of different ways. We multiplied the FY96 program 
cost by 4.5 and then divided by the number of cases that were required to participate in the EAP 
(the "A" cases) plus the number that volunteered to participate (about a third of the HB" cases) 
during the past four-and-a-half years. This somewhat over-estimates the cost per case because 
program costs were lower in the early years than they are now (though as staff costs rise in the 
future, the cost per case willlikeJy rise as well unless more cases are handled by the program). It is 
a very substantial over-estimate if, as could be argued, all HB" cases should be included in the 
calculation. Though not all elect to participate, the program nonetheless incurs the administrative 
costs. On the other hand, it could also be argued that the cost per case is an under-estimate 
because only cases that go to an EAP session should be included in the calculation. We think not, 
given the administrative responsibilities the program has, in particular for all <4A" cases. Our 
figure is, we believe, a reasonable compromise. 
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Table 84 
Estimated Start-Up and Annual Costs of Early Assessment Program 

Western District of Missouri, Kansas City Division 

Budget Category Start-Up Expenditures FY96 Estimated Costs 

Computer equipment $4,400* 

Salaries and benefits $197, 361 

Rent to GSA 15,000* 

Operations (paper, postage, etc.) 4,000* 

Total $4,400* $216,361* 

* Estimated 

5. The Early Assessment Program in Practice 

I 

The general order authorizing the EAP (described at section B.3) established the broad outlines 
of the program. This section describes how it is carried out in practice, in particular how cases are 
assigned, how the EAP sessions are conducted, and how the Early Assessment Program meshes 
with the judges' pretrial case management. 

Assigning Cases to the Early Assessment Program 

When a new civil case of an eligible case type is fued, the intake clerk assigns it to a group 
by picking the next card from a deck containing an equal nwnber of randomly shuffled cards 

. labeled "A", "B", and "C". The assignment is docketed, which permits the EAP management 
analyst to identify the cases by group and enter them into the EAP database. The analyst then 
tracks the "A" and "B" cases to detennine the appropriate time to communicate with them 
regarding the Early Assessment Program. Although the general order specifies that the process 
should begin after responsive pleadings, in fact the parties are contacted as soon as there is any 
docket activity indicating that a defendant is meaningfully engaged with the case (e.g., a motion to 
dismiss). Motions to extend time are not considered a triggering event. 

For "A" cases, when there is evidence that a defendant has joined the case, the management 
analyst provides the EAP administrator the court fue, which contains copies of the pleadings. The 
administrator then sets a time for the initial assessment meeting. Notice of assignment to the EAP 
is then sent to the attorneys, along with the time and agenda for the first meeting. Attorneys are 
expected to be prepared to discuss the material facts and legal issues in the case; a plan for prompt 
sharing of information necessary to enter into meaningful settlement discussion; areas of 
agreement; reasonably anticipated litigation costs for the client if the case is tried and if it is 
appealed; settlement of the case; and a plan for use of prompt alternative dispute resolution in the 
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case. In practice (as discussed below), the initial assessment meeting is generally an actual 
mediation session. 

For "B" cases, the EAP office sends invitations to participate in the program, wi!h strong 
encouragement to do so. If the administrator thinks a case is an especially good candidate for the 
program, he may also talk with the attorneys by telephone to urge their participation. If he thinks a 
case very unlikely to benefit from the EAP, which is rare, he may choose not to send an invitation to 
participate, as permitted by the general order. (Copies of the initial letters sent to "A" and "B" 
cases are at Appendix E.) 

Because of the importance of random assignment in enabling evaluation of the program, the 
court does not allow cases to move from one group to another unless there are unusual 
circumstances.156 For example, if an "A" case involved an issue of national significance that 
required a judicial decision, the EAP administrator would allow it to opt out of the program. If a 
party disagrees with the program administrator's denial of a request to change groups, the party 
may fIle a written motion appealing this decision to the judge assigned to the case. Absent special 
circumstances, however, the court does not reassign cases and has diligently maintained the integrity 
of the experimental and control groups. 

Between January 1,1992, when the program began, and August 31,1996,3,066 cases were 
eligible for random assignment to a group. Table 85 shows the distribution of assignments and 
demonstrates that close-to-equal numbers of cases have been assigned to each group. Further 
analysis showed that the composition of each group, as measured by nature of suit, is also 
equivalent 

156 

lS7 

Table 85 
Number of Cases Assigned at Filing to Each of Three Groups Established 

by the Early Assessment Program, Vl/9Z·8/31/96 
Western District of Missouri, Kansas City Division 

Group 

Automatically assigned cases (Group "A") 

Voluntary cases (Group "B") 

Control cases (Group "C") 

Total eligible cases 

Number of Cases1S7 

lOll 

1017 

i038 

3066 

See General Order Implementing Early Assessment Program, October 31, 1991, p. 3. 

Numbers were calculated from two sources: infonnation recorded on the docket (ICMS) and 
information maintained by the EAP office in their automated database. 
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The Nature and Number of EAP Sessions 

During our visit to the court we attended several EAP sessions. We also asked the program 
administrator, Mr. Kent Snapp, to describe how he generally conducts these sessions. IS8 He 
emphasized that the program. is not a "cookie cutter" program. and that every case is handled 
according to its needs. With that caveat in mind-and with full acknowledgment that the sessions 
we attended were not necessarily representative of the EAP sessions in general-we describe briefly 
in this section the general process of the early assessment meetings. 

The meetings are held in the program administrator's office in the courthouse and are attended 
by a client or client representative with settlement authority as well as the attorney who will handle 
the case at trial. Mr. Snapp seldom excuses parties from attendance, although he may be more 
lenient about this policy in 44B"-or voluntary-cases. 

Before the first early assessment meeting, the program. administrator reviews the case file and 
outlines the complaint and answer. In some cases, he does research on the cause of action and 
looks at the type of jury instructions that would apply at trial. Mr. Snapp believes that the more 
prepared he is to discuss the case, the more attorneys will respect him and the process. He reports 
that attorney preparation for the meetings varies widely. In general, some discovery has taken place 
prior to the first assessment meeting, some takes place during the meeting, and, in cases that do not 
settle, some takes place after the meeting. The administrator tries not to make the attorneys do a lot 
of paperwork prior to the meeting-for example, he does not require them to file a statement of 
facts. 

All party representatives and attomeys are generally together in one room at the start of the 
meeting, particularly if it is the first meeting for a case. At the beginning of the fIrst early 
assessment meeting, the administrator describes the ground rules and what will happen during the 
session, explaining that there are not many rules but that courtesy toward the other participants is 
required. He also sets a relaxed tone and encourages informality by suggesting use of frrst names 
and by asking the clients to participate. 

As part of the introduction, the administrator also briefly describes the other ADR options 
available at the court. He asks the parties to let him know if they have questions about these options 
or think one of these procedures would help them resolve their case. He also tells the parties he will 
be happy to help them resolve the case if they would prefer to mediate with him rather than use one 
of the other ADR options. 

The purpose of the session, the parties are told, is to help them evaluate their case, understand 
the other side's view of it, and lay the groundwork for settlement by identifying the information 
they need. IS9 Mr. Snapp emphasizes that everything that takes place during the meeting is 

158 

159 

Although our visit occurred in 1992, recent conversations with Mr. Snapp confInned that the 
general description given here still holds. 

Mr. Snapp said his goal in the early assessment meeting is to make sure the parties have a 
realistic view of their respective cases and to settle the case as soon as is practicable. 
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confidential and that he will work with the parties, if they wish, until settlement is achieved. Parties 
and counsel are asked to make a note of any additional information that might be needed before 
the case can be evaluated or settled and to remain flexible and not lock in to a position. 

After the program administrator's introductory comments, the substance of the meeting 
begins with the plaintiff's presentation of the facts of the case, followed by the defendant's 
presentation of his or her view of the facts. The initial story is often told by the respective 
attorneys, although the parties themselves frequently add comments after their attorneys have 
introduced the issues. The discussion of facts is followed by a discussion of the legal issues 
involved. Mr. Snapp will often inteIject clarifying questions about the facts or the applicable law. 
He also explores what kind of discovery has been done prior to the meeting and what further 
discovery would be necessary for the parties to be able to evaluate the case. In private caucuses, he 
points out the strengths and weaknesses of each party's case and reminds them of the costs they 
will incur if the case goes to trial. Finally, he asks the parties to let him know if they think another 
ADR option would work for their case. 

Nearly all parties elect at this point to mediate the case with the program administrator, and 
the session moves into a series of private caucuses with each side. At these individual caucuses, 
Mr. Snapp attempts to determine the conditions under which each party would be willing to settle 
and, if necessary, the extent of settlement authority possessed by the client representative for each 
party. He also examines whether some other events must take place before settlement potential 
can be detennined (e.g., a judge ruling on a pending motion or further discovery activity). 

If this series of caucuses does not end with a settlement, the administrator schedules, in 
consultation with the parties, the next events that will take place in the case, such as further 
discovery. As Mr. Snapp puts it, he prefers to work from "date certain to date certain." For cases 
that do not settle he also sets a date and time for a second EAP meeting, which like the first is aimed 
at resolution of the case. . 

Most of the 'program administrator's time is involved in preparing for and conducting the 
EAP sessions. Typically three sessions of two to three hours each are scheduled for each day, 
but because of attorney scheduling conflicts, often only one or two are held on any given day. 
The first session usually takes about three hours, though some may go on for nearly a day. 

Between January 1, 1992 when the program began and August 31, 1996, the administrator held 
845 initial meetings (see Table 86, next page), about two-thirds of them in "A" cases and about 
one-third in "B" cases. In a little over half of the cases, he held additional meetings with the 
parties, for a total of 456 followup meetings. The number of cases in which a session is held is 
somewhat less than the 1011 "A" cases assigned to the program over the same time period-and 
considerably less than the number of "A" and "B" cases together-because, as is typical of civil 
caseloads, a substantial number of cases terminate early and thus do not make it to the point of an 
EAP session. 
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Table 86 
Number of Assessment Sessions Held in Cases Assigned to Groups 

"A" and "B" in the Early Assessment Program, 1/1192·8/31/96 

Western District of Missouri, Kansas City Divisionl
" 

Type of Session Number of Cases 

Initial early assessment meeting 845 

Followup meetings 456 

Total 1301 

Although a listing of other ADR options is a routine part of the introduction to each EAP 
session, Table 87 shows that very few cases have chosen to use ADR options other than the 
program administrator's assistance. The most favored alternatives are ENE and 
mediation-selected, though, by only a very small minority of EAP cases. No parties have selected 
arbitration, even though it was once the only form of ADR offered by the court (aside from 
magistrate judge settlement conferences). I 61 

160 

161 

162 

Table 87 
Number of Cases Selecting an ADR Option Other than the Early Assessment Proc:ess, 

Cases Assigned to Groups "A" and "B", 111/92·9130/96 
W estern District of Missouri, Kansas City Division 

I Type of ADR Selected Number of CaseslQ 

I ENE/mediation 18 

Magistrate judge settlement conference 10 I 

Summary jury trial I 

! 
Arbitration 0 

i Total 29 

Numbers were derived from the automated database maintained by the EAP office. 

The coun established its arbitration program as one of ten mandatory pilot programs authorized 
by 28 V.S.c. §§ 651-658. Under the EAP, which offers arbitration as one of several ADR choices, the 
coun no longer maintains the arbitration program authorized by the statute. The mandatory program 
was included in the Federal Judicial Center's study of the ten mandatory arbitration programs. See B. 
Meierhoefer. Coun-Annexed Arbitration in Ten District Coun. Federal Judicial Center, 1990. 

Number of cases reported by the EAP office as of September 30, 1996. The number of 
mediations is an undercount, probably on the order of two to three per year. Magistrate judge 
settlement conferences include only those chosen as an option within the EAP and not the many 
settlement conferences they hold later in cases. For reponing purposes the coun does not make a 
distinction between ENE and mediation but repons that not more than two or three cases have 
chosen ENE. 
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The discussion above shows that the court has carefully followed the requirements of the Early 
Assessment Program that cases be randomly assigned to one of three designated groups. Likewise, 
early assessment sessions have been held in all eligible "A" cases and many "B" cases. The 
program has not, however, directed many cases into other fonns of ADR. Rather, most parties have 
chosen to mediate their case with the program administrator. 

C. The Impact of the Court's Demonstration Program 

Section C explores the impact of the Early Assessment Program on the court and the cases 
subject to it, looking fIrst at the judges' views of the program. then at the evaluation of attorneys who 
have participated in the EAP process and at the program's effect on case disposition time. Before 
presenting detailed findings, we summarize the key points, keeping in mind that the pUrpose of the 
program is to prompt earlier settlements and thus lower litigation costs. 

• The judges believe the program is effective in producing earlier settlements, enhancing 
attorney satisfaction, and reducing judicial workload. They are fully satisfied with the 
program and attribute its effectiveness to two features: (1) the requirement that parties . 
meet early to candidly evaluate their case and (2) the skills and reputation of the program 
administrator, who mediates most of the cases referred to the program. 

• For several reasons the judges favor use of an in-house staff mediator over use of 
magistrate judges or private sector mediators. Ensuring the quality of the mediator and 
the reputation of the program are the principal reasons for using in-house staff instead of 
a roster of private sector neutrals. The demands of the program and the heavy load 
already carried by magistrate judges are the principal reasons for not using that resource. 
To expand the program using court staff would require additional funding. 

• Most attorneys who participated in an EAP session agreed that the program is 
functioning well: the timing of the EAP session is appropriate and the program 
administrator is fair, well prepared, and engages the parties in meaningful discussions. 

• In a program in which the ADR session is held very early in the case, only 14% of the 
attorneys said it was held too early. Written comments suggested some attorneys 
thought more discovery should have been done before the session. 

• Comparison of the median age at disposition for cases required to participate in the 
program, the "A" cases, and cases not permitted to participate in the program, "C" 
cases, showed that cases required to participate terminated more than two months faster 
than cases not permitted to participate (7.0 versus 9.7 months), indicating that the Early 
Assessment Program has achieved its goal of earlier dispositions. 

• Cases from the "B" group that volunteered to participate in the EAP did not terminate as 
quickly as "A" cases, in part because of delays in scheduling the EAP session. 
Volunteer cases also did not terminate as quickly as "B" cases that did not choose to 
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participate, perhaps because of differences in the characteristics of cases that volunteer 
compared to those that do not, but this is conjecture at this point. 

• Comparison of "A" and "C" cases also showed a difference in the type of disposition 
reached, with somewhat more "A" cases resolved by settlement and more "C" resolved 
by trial or other court judgment. 

• Of the cases that participate in an EAP session, 38% settle at the session, an additional 
19% within a month of the session, and another 18% within three months. 

• The great majority of attomeys who participated in an EAP session reported that the 
process reduced the cost of resolving their case. The median estimated savings in 
litigation costs per party was $15,000. These client savings are realized at a cost to the 
court of approximately $700 per case. 

• The EAP session appears to reduce time and cost through several specific features 
designed into the program. Two-thirds or more of the attorneys reported that the session 
(1) gives parties a better understanding of their own and their opponents' case, (2) 
prompts earlier defmition of issues, (3) encourages the parties to be more realistic about 
their respective positions, and (4) allows the parties to be more involved in the resolution 
of their case than they otherwise would have been. 

• Ninety-six percent of the attorneys who have participated in the Early Assessment 
Program said the program should be continued and that they would volunteer an 
appropriate case into the program. 

• Attorneys' written comments reveal very substantial support for the Early Assessment 
Program and many point to the skills of the program administrator/mediator as a 
principal reason for the program's effectiveness. 

1. The Judges' Evaluation of the Early Assessment Program 

The Impact of the Early Assessment Program 

The judges universally said the Early Assessment Program has achieved its purpose of bringing 
about earlier settlements, as demonstrated, several noted, by the statistics provided in the program's 
quarterly report. 163 

In addition to earlier settlements, said the judges, the program provides several other benefits. An 
important one is the substantial satisfaction litigants have expressed about the process. This is 

163 Each quarterly report shows the median disposition time for ·'A", "B", and "e" cases and 
has consistently shown a shorter time for ·'An cases. The report also summarizes the fmdings 
from the attorney survey. 
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particularly noteworthy, said one, because at the outset there was a good deal of reluctance on the part 
of the bar. "Overwhelmingly," said the judge, "they really like it now." Another judge pointed out 
that "the program has been helpful because the bar sees the court as caring about the cases and the 
parties." One judge said slhe had heard a small number of negative comments about the program 
"from cases where all parties thought it would be a futile effort and it was." The judge pointed out, 
however, that "it's hard to distinguish [those cases] from those that look futile but end up settling." 

Nearly all the judges thought the Early Assessment Program also helps reduce their 
workloads and saves court time. Two other judges pointed out that early settlements in the 
program obviate the need for the case to go through motions practice or extensive discovery, thus 
reducing the judge's workload. As one said, "One or two times a week I get a note from Kent 
that a case has settled. Those are cases in which I don't have to do a scheduling order, handle 
discovery disputes, or hold discovery conferences." Several respondents said the program has 
also resulted in fewer cases being sent to the magistrate judges for settlement conferences. 
Because of the EAP, said these judges, the court has been able to be more flexible in its use of 
magistrate judges and in particular has been able to enrich their caseload by including them in the 
civil case draW.

I64 

While it is clear to the judges that cases settled by the EAP benefit from it, they were less 
certain that cases that do not settle also benefit from it. One noted that slhe frequently finds that 
"the p8.rties [who have been through the EAP] will at least have set parameters on the action," and 
have moved "more toward the middle rather than the ends of the spectrum." But another judge, 
who generally sets cases for trial within a year, said the program might delay a case if it doesn't 
settle in or shortly after the session. A magistrate judge observed that when parties have been 
through the EAP they are sometimes more resistant to undergoing a later settlement conference for 
which the clients must appear in person again. 

Altogether, the judges said they are very satisfied with the program, with several noting that at 
the outset there had been substantial skepticism on the part .of some judges. After more than four 
years' experience with the program, the judges fully agree today that the program has been 
valuable for the court and for the litigants. 

Coordination Between the EAP and the Judges' Pretrial Case Management 

Participation in the Early Assessment Program does not exempt a case from proceeding 
through the court's usual pretrial procedures (described in the advisory group's report as 
embodying the case management principles advocated by the CJRA).16S The judges reported, 
however, that this has not presented a problem. Most said they do not treat the EAP cases any 
differently from non-EAP cases, and several noted that they often do not even know if a case is an . 

164 

1£5 

In June 1994 the court adopted a policy of including the magistrate judges in the civil draw. 
In FY96, twenty-five civil cases will be drawn for each magistrate judge. If parties do nol 
affirmatively request reassignment to a district judge, their case is decided by the assigned 
magistrate judge. 

Supra, note 149, p. 14. 
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EAP case. On occasion, said several of the judges, they will delay discovery or otherwise alter the 
management of a case if it looks as though it will settle in the EAP, but these situations are relatively 
rare. As one judge said, "[There's] not a recurring or serious problem of coordinating." 

Critical Features of the Program 

The judges identified two features as central to the program's success. The fIrSt is that the 
program brings parties together very early in a case with a qualified neutral and forces them to 
candidly evaluate the merits of the case. "The key," said one judge, "is in the title--early 
assessment. Many litigants file law suits before they have an idea of what they've got." The 
program's encouragement of early exchange of information helps the parties "get realistic," said 
another judge. 

The second key feature of the program, identified by all the judges, is the present program 
administrator. From comments made to the judges and surveys sent to attorneys, the judges have 
learned that his mediation skills and handling of cases are highly regarded by the bar. He is, they 
said, very effective and much of the success of the program is due to him. 

The Value of Using In-Bouse Staff to Provide Mediation Services 

While the staff person chosen by the court has proven very effective, the more general question 
about the court's program is whether there is a particular advantage to using a staff neutral rather 
than private sector mediators or magistrate judges to provide mediation assistance. 

In comparing a staff position to using private sector mediators, the judges identified several 
advantages in having in-house staff. First, the quality and reputation of the person conducting the 
mediations is very important for gaining the confidence of the bar, and several judges thought it 
might be difficult to develop a qualified panel and convince litigants of their skills. As one judge 
said, "The strength of a program like this depends on the perception of the bar. Do they perceive it 
as another hurdle? That would doom it. Or do they perceive it as really helpful? That is crucial, 
but would the perception exist if the court used a pro bono panel? Can the court do the work 
necessary to develop a quality panel and convince the bar of its qUality?" 

Second, several judges noted, because the court would not be able to closely monitor a large 
group of mediators, neither the judges nor the parties would have as much confidence in them as 
they have in the court's administrator. As one said, "We wouldn't know how good they are." 

The judges also said they believe the cost savings to litigants of using in-house staff makes 
them more likely to agree to mediation. Refening to both the cost savings and the reputation of the 
present program administrator, one judge said, "The easier you make it and the more you eliminate 
uncertainty, the more likely it will be used." 

Several judges pointed out as well that because ADR is the program administrator's full-time 
job, he not only has excellent skills but has fewer scheduling problems than would be encountered 
by attorneys trying to balance ADR responsibilities with their own workloads. 
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In addition to these advantages, one judge pointed out that many parties, particularly in small 
cases, want to "hear the advice of a judge" and might perceive the program administrator as having 
"close to the same clout" as a judge, whereas private attorneys would have less. Another judge 
noted that the administrator "has his fmger on the pulse of the court" through his regular contact 
with the judges and would be able to give parties a better idea of how a judge would react in a case. 

With respect to using full-time, in-house staff rather than magistrate judges to perform the 
ADR service, most judges indicated that because the magistrate judges are heavily involved in civil 
cases and criminal pretrial matters, they would not have time to hold early assessment meetings in 
the number of cases currently assigned to the program. Two judges said it would be more costly to 
"beef up" the magistrate judge staffmg than to support separate staff devoted to handling ADR. 
And one magistrate judge pointed out that the magistrate judges have varying skill levels with 
respect to mediation and therefore not all of them would be suited to this task. 

Generally, the judges agreed that using in-house staff to provide mediation is a valuable feature 
of their program and that, given adequate funding, they would continue with this practice. 

Expansion of the Program 

If there is one drawback to relying on the program administrator for most of the mediations it 
is that there is a limit to how many cases he can handle, a limit that is close to being reached. . 
Because the program has proven successful and the court hopes to continue it, the judges are faced 
with the question of how to expand it to all civil cases (excluding such cases as prisoner petitions 
and social security cases). It is clear that a single administrator could not handle all the cases that 
would bring into the program. 

The judges noted several ways in which the court might provide mediation service to more 
cases. One would be to reinstitute the original EAP plan, under which the program. administrator 
would direct more cases to other forms of ADR. Some judges expressed some concern that 
because this aspect of the program had never been fully implemented, the court had disappointed 
the attorneys who signed on to be neutrals and had not given other forms of ADR a fair try. At the 
same time, the judges recognized two compelling reasons for this outcome. First, there is no fee for 
the program administrator's mediation assistance, whereas the parties would have to pay the 
attorney neutrals in other ADR processes, and second, the program administrator has an excellent 
reputation. As one judge said, the reason parties choose mediation with the administrator is 
"because he's cheap and he's good." 

A second suggestion was that the court hire a "junior Kent Snapp" or a "Kent Snapp #2" to 
assist the current program administrator. The drawback of this solution, the judges recognized, is 
its budget implications and the difficulties of getting sufficient funds to hire qualified staff. 
Another way to expand the service, said several judges, might be to rely on magistrate judges or 
bankruptcy judges to perform some EAP functions. However, they noted, since most of these 
judges already carry full workloads and because, as one said, "It takes a lot of time to bring parties 
together," this is not a completely adequate solution either. 
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As a temporary solution-and perhaps a long tenn one if no other possibilities emerge-tbe 
program administrator is ttying to. convince more litigants to use attorneys from the court's roster 
to mediate their cases. 

Concerns About the Program 

The judges were hard-pressed to think of any detrimental aspects of the EAP. Each of the 
following was named by one or two judges: (1) the clients don't always like being required to 
attend the EAP sessions; (2) the program creates personnel and space costs; (3) if a case goes to the 
program and does not settle, the trial date may be delayed or costs may be increased; and (4) the 
existence of the program may give the impression that the court is "just ttying to get cases 
resolved." These concerns were not strongly expressed, however, and one judge's comment 
seemed to capture the views of most. The only detrimental feature, he said, is that the program 
"does not apply to all cases." 

Recommendations for Other Courts 

The judges' view that the program is working very well is reflected in their enthusiastic 
recommendation of the program to other courts. This would depend, of course, said one judge, on 
the court's particular situation-for example, whether the bar in the court was interested in 
alternative dispute resolution. Also, said another judge, it takes support from the judges and a 
commitment to the program over a long enough period to give it a fair tty. Involvement of the bar in 
designing an ADR program is important, too, said several judges. 

Most important of all, the judges emphasized, the program requires a capable program 
administrator who can gain the confidence of the bar. As one judge said, ''The personality of the 
person doing it is critical." Another emphasized that it is important for the administrator to have 
authority and to be backed by the court. 

When asked what qualities courts should look for in a program administrator-Or, in essence, 
a staff mediator-the judges unanimously emphasized the importance of selecting someone with 
substantial litigation experience. As one judge said, "Don't just hire someone with academic 
credentials and little experience," and a second said, "You can't do it on the cheap; you need 
experience." Extensive litigation experience is particularly important, said one judge, when a 
program is just being established. Because the court's program administrator had substantial 
experience, he has been able to gain the respect of the bar and he also knows, said one judge, "how 
and where to push parties." Other important characteristics cited by the judges were 
trustworthiness, patience, maturity, a sense of values; vigor, and someone "who has walked both 
sides of the street." 

In the end, however, said one judge, courts should realize that a program like the EAP is "not a 
panacea." Courts cannot, slhe said, "just pass a local rule and expect immediate success. It takes a 
lot of work and commitment." 
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2. Attorney Evaluation of How WeD the Program Functions 

In the next several sections we consider whether the Early Assessment Program has had the' 
desired effects in individual cases, but before doing so we examine whether the program is 
functioning well in the eyes of the attorneys who have been subject to it. The fmdings are based on 
a questionnaire sent by the EAP office to each attorney who participated in an EAP session. I 66 In 
considering the swvey results, we note that we cannot calculate to what extent attorney responses 
were influenced by returning the questionnaire to the court rather than a non-court entity. It is 
possible that responses may be more positive than they would be under other circumstances, though 
anonymity was promised to all respondents. We also must keep in mind that fmdings based on the 
swvey cannot tell us whether the program defmitely had the reported effects, only that in the 
attorneys' experience it did. 

Table 88 (next page) shows that on each of several features-several of which are discussed in 
the following subsections-the great majority of attorneys who participated in an EAP session 
reported that the EAP process is working well. 

Timing of the EAP Session 

Of particular interest are the attorneys' . responses regarding the timing of the session. 
Conventional wisdom asserts that meaningful settlement discussions cannot occur until some 
discovery has been done. However, in this court where the ADR process occurs very early, only 
11 % of the attorneys reported that it began too early in their case. There was no relationship 
between the attorneys' assessment of the timing and an indicator of whether any discovery had 
occurred in the case, but written comments indicate that a number of attorneys thought the session 
would have been more productive if there had been more discovery. illustrative of the dozen or so 
attorneys who mentioned this problem is one who wrote, ''The fIrst meeting comes too early. 
Make sure some discovery-interrogatories, documents, and depositions of parties-bave occurred 
before the fIrst meeting. Without this basic discovery, it is very difficult to realistically evaluate the 
case." 

On the other hand, several attorneys suggested that discovery should be stayed during the EAP 
process because additional costs are incurred when the parties have to meet the requirements of the 
judge's scheduling order while participating in the EAP. "Since the best intentioned parties," 
wrote one, "have nothing to gain by costly discovery if serious discussions are underway, the threat 
of falling behind schedule perhaps motivates discovery to satisfy the court's schedule .... Cases 
assigned to the early assessment program should receive an automatic stay of discovery." Only a 
handful of attorneys noted this problem, but it coincides with the concern of some judges when the 
program was designed that it might be burdensome for cases to run on both tracks. 

166 See Appendix A for infonnation about the questionnaire. 
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Table 88 
Attorney Ratings of How Well the Early Assessment Program Functions 

Western District of Missouri, Kansas City Divisionl61 

Program Function % of Attorneys Selecting Response 

Agree Disagree Neither Agree 
Nor Disagree 

The EAP process began too early (N=1301) 11.0 63.0 26.0 

Administrator was effective in getting parties to engage in 81.0 8.0 11.0 
meaningful discussion of the case (N= 1305) 

Administrator was well prepared to discuss the case with 82.0 4.0 14.0 
the parties (N=1301) 

Administrator treated all parties fairly (N=1304) 92.0 4.0 4.0 

Administrator put too much pressure on the parties to settle 9.0 66.0 26.0 

The opposing attorney was not well prepared for the EAP 16.0 59.0 25.0 
session (N=1303) 

Some parties did not participate in good faith in the EAP 18.0 63.0 19.0 
session (N=1301) 

The opposing party was represented at the session by 77.0 . 17.0 7.0 
someone with settlement authority (N=1304) 

The EAP session would have been more effective if 9.0 64.0 26.0 
conducted by a judge (N=1299) 

The EAP session would have been more effective if con- 14.0 61.0 26.0 
dueted by someone with subject matter expertise (N=1298) 

Administrator adequately described dispute resolution 83.0 4.0 13.0 
alternatives (N:::1300) 

I EAP helped parties determine whether case could be resolved 72.0 10.0 19.0 
I through method other than fonnallitigation (N:::1301) 

Of those attorneys who reported that the EAP process started too early in their case, a higher 
percentage of attorneys in "A" cases-i.e., those that are required to participate in an EAP session 
early in the litigation-found this to be a problem than in "B-EAP" caseS.168 Although a minority 
of both said the EAP process began too early, 14% of "A" case attorneys reported that effect, 
while 7% of ''B-EAP'' attorneys did. 169 As discussed below, the EAP session is generally held 

167 

168 

Agree=Strongly agree and agree. Disagree=Strongly disagree and disagree. 

Some parties who participate in the EAP have chosen, after being assigned to the uB" group, 
to participate in the EAP. We designate these cases the "B-EAP" cases. Parties assigned to the 
"B" group who do not choose to participate in the EAP are labeled the "B-no EAP" group. 
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later in "B-EAP" cases than in "A" cases; the findings may suggest that some cases benefit from 
a greater degree of maturation before the EAP session. 

Overall, however, only a small minority of attorneys found the timing of the EAP process to be 
too early for their case. 

Performance of the Program Administrator 

Table 88 shows that most attorneys participating in an EAP session found the program 
administrator helpful. A great majority found him well prepared, fair to all parties, and effective in 
getting the parties to engage in meaningful discussion. Attorneys' written comments, many of 
which focus on the program administrator, illustrate some of reasons behind the ratings shown in 
Table 88: 

"Kent Snapp was very helpful-even-handed, emotionally neutral, and very focused on the 
issues presented. I doubt this case could have settled without his involvement." 

"It worked for us because of Kent Snapp. He brings the right amount of tact, knowledge, 
and pressure to the meetings and participants." 

"The Administrator here is probably the key to the success of the program because he is 
an older lawyer with extensive experience and knows the problems of litigation." 

At the same time, 10% of the respondents said the administrator put too much pressure on them 
to settle. A number of the written comments also registered complaints about the administrator -e.g., 
that he was overbearing or embarrassed them in front of their client-but by far the greatest number 
of comments about the administrator were positive, often praising his skills and demeanor. 

Performance by Counsel and Parties . 

To the extent the attorneys' ratings identified problems, the problems seem to be due to 
counsel and the parties. Table 88 shows that 18% of the attorneys said some parties did not 
participate in good faith, 16% said the opposing attorney was not well prepared, and 17% said the 
opposing side was not represented by someone with full settlement authority. H there are baniers, 
then, to the effectiveness of the program, they appear to lie mostly with the parties and their counsel. 

Several dozen comments mentioned either that a party had participated with no intention of 
compromise and/or that one side had failed to bring settlement authority. Particular frustration was 
evident over the failure to have settlement authority present, with many of these comments focused 

169 We report only relationships that were statistically significant at p < .05 in a Chi-square 
analysis. Regarding subject matter experts, 16% of civil rights attorneys and 18% of labor 
attorneys agreed that an expert would have been helpful, whereas 11 % of attorneys in contract 
cases and 8% of attorneys in tort cases said so. Vice versa, 69% of contract and tort attorneys said 
an expert was not needed, while 55% and 52% of civil rights and labor attorneys, respectively, said 
so. 
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on the government. Several comments suggested the administrator be given greater authority to 
compel appropriate conduct, including the authority to impose sanctions, as shown in the examples 
below: 

'The representative of the [government agency] had no settlement authority, so everyone's 
time was wasted." 

'The administrator needs authority to sanction parties (even governmental agencies) who 
do not participate in good faith." 

"It was obvious defense counsel had no intention of settling early in the case. It was also 
obvious client's representative had no meaningful settlement authority. Early Assessment 
administrator should be given some tool to enforce this provision of program." 

As with the timing of the EAP process, the responses regarding attorney and party behavior 
differed by the group to which the case had been assigned. A higher proportion of attorneys who 
were required to participate early-" A" case attorneys-reported absence of good faith, lack of 
preparation, and lack of settlement authority, as compared to attorneys who volunteered to . 
participate. As noted above, sessions are held somewhat later in "B-EAP" cases, permitting, 
perhaps, a degree of case development in those cases that cannot occur in "An cases. 

Use of Subject MaUer Expertise 

Table 88 identifies just one area where the program itself may not meet parties' needs. Fourteen 
percent of attorneys agreed that it would have been helpful to have a neutral with subject matter 
expertise. Written comments suggested few specific kinds of cases in which an expert would have 
been helpful, although several attorneys expressed the same view as one who wrote, "This procedure 
should be mandatory for every commercial dispute." Further analyses showed that attorneys who 
agreed that a subject matter expert was not necessary-Le., that the program worked for them-were 
more likely to be representing contract cases (and tort cases). Among those who would have 
preferred a subject matter expert, civil rights and labor cases were more likely to express this view. 

Altogether, however, the ratings reported in Table 88 suggest that the program is functioning 
well. For most cases, it appears that the administration of the program presents no barriers to 
achieving the goals established by the advisory group and court. In the next several sections, we 
examine whether in fact the program has had its intended effects in cases that have participated in 
early assessment sessions. 

3. Program Impact on Timing and Type of Disposition 

Although the advisory group, when it was designing its demonstration program, thought the 
court had no problem resolving cases in a timely manner, it concluded that earlier case resolution 
would be desirable so that litigation costs might be reduced. In this section we consider whether 
the Early Assessment Program has, in fact, resulted in earlier dispoSition of cases. The analysis is 
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based on the EAP questionnaire and examination of disposition times within groups "A", "B", 
and "C". 

Attorney Ratings of Disposition Time 

By far the greatest proportion of attorneys who participated in an EAP session reported that the 
process had helped move their case to resolution. As Table 89 shows, 59% said it was very helpful 
for this purpose and an additional 25% said it was somewhat helpful. Only 3% reported that the 
process was detrimental.17o 

Table 89 
Attorney Evaluation of the EAP's Helpfulness in Moving Their Case Toward Resolution 

Western District of Missouri, Kansas City Division 

Helpfulness of the EAP in Moving 
Case Toward Resolution 

Very helpful 

Somewhat helpful 

No effect 

Somewhat detrimental 

Very detrimental 

I % of Attorneys Selecting 
Response (N=1304) 

59.0 

25.0 

13.0 

2.0 

1.0 

Attomey opinions about whether the Early Assessment Program helped move the case to 
resolution did not differ by type of party. Defense and plaintiffs' attomeys were equally as likely to 
say they found it helpful and a few of each said it was detrimental. There was also no relationship 
between attorney assessments of the EAP' s effect on disposition time and overall litigation costs in 
the case. At each level of litigation costs-from less than $5,000 to over $50,OOO-similar 
proportions of attorneys said the EAP was helpful or detrimental in moving the case along. 

Not unexpectedly, those who were more likely to rate the program negatively on its 
administrative features (listed in Table 88) were also more likely to say the program had a detrimental 
impact on moving their case. For example, those who reported that a party had participated without 
adequate settlement authority were more likely than those who reported the opposite to say the 
program had a detrimental effect or no effect on time to disposition. In each instance, however, the 
number reporting that the program had such an effect was very small. 

170 Findings from a separate questionnaire sent to a random sample of attorneys in closed cases 
(see Appendix A) show that most attorneys in Missouri Western-83%-believed their case was 
moved along at an appropriate pace, 10% thought their case was moved too slowly, and 2% 
thought their case was moved along too fast. Since the sample on which these findings are based 
may underrepresent cases disposed of early through the court's ADR program, the findings may 
overstate the number of attorneys who thought their case moved too slowly. 
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More interestingly, attorneys with civil rights cases were especially likely to report that the 
Early Assessment Program moved their case along.17l Although a substantial minority of this 
group had agreed that a subject matter expert would have been helpful, it appears that for many of 
these attorneys that preference did not have a negative impact on disposition time. 

Finally, attorneys who had volunteered into the EAP process were more likely to report that it 
was "very helpful" compared to attorneys who were required to participate, while those who were 
required to participate were disproportionately likely to say it had no effect.ln These differences may 
suggest that attorneys who volunteer to participate select more appropriate cases or that they are 
predisposed to see a benefit from the EAP, but as we will see below, actual disposition time for these 
cases is not as shon as disposition time for cases that are required to participate. 

Disposition Time of Cases by Group 

While the attorneys' assessments provide valuable information-and in many instances the 
only information that may be available-about program effects on disposition time, in the Western 
District of Missouri we are fortunate to have an additional basis for determining the impact of the 
demonstration program on disposition time. By establishing the program as an experiment, the 
court provided three groups for comparison: those required to participate in the program, the "A" 
cases; those not permitted to use the program, the "C" cases; and those permitted to volunteer into 
the program, the "B" cases. Figure 7 shows case disposition by age for the three groupS.173 

The solid lines in Figure 7 show the percentage of cases that terminate in each month, from 
zero months (or the filing date) to thirty-six months. The percent terminated is read from the left 
vertical axis. As we can readily see, more cases in group "A" terminated during months two to 
eight (i.e., at two to eight months old) than terminated for groups "B" and "C". Likewise, the 
cumulative percentage terminated, which is represented by the hatched lines and is read from the 
right vertical axis, is higher at each case age for "A" cases than for "B" and "C' cases. 

Table 90 (next page) presents two additional measures of case age, based on the same analysis 
shown in Figure 7. As suggested by the lines in Figure 7, the median age for "A" cases is shorter 
than for "B" and "C" cases-2.7 months shorter when comparing the cases mandatorily referred 
to the EAP, the "A" cases, with cases not permitted to use the EAP, the "C" cases. The mean age 

I7l Of the principal civil case types, the percentage saying the EAP moved their case along is as 
follows: Contracts, 80%; torts, 82%; civil rights, 89%; and labor, 82%. 

Of attorneys who volunteered, 67% said the EAP was very helpful, compared to 56% of 
attorneys who were required to participate. In contrast, 15% of those who were required to 
participate said the program had no effect compared to 6% of those who volunteered. 

The lines in Figures 7 and 8 are based on an actuarial, or survival, analysis that takes into 
account pending cases. If only terminated cases were used in the analysis, case age would be 
distorted-Le., shortened-because only cases that terminate fastest would be included in the 
analysis. See Appendix A for a fuller explanation. Figures 7 and 8 are based on 3,013 civil cases 
assigned to one of the three EAP groups and filed between January 1, 1996 and August 31, 1996. 
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at termination is shorter as well. These fmdings show that the Early Assessment Program has 
reduced disposition time in cases required to participate in the process.174 

Table 90 
Median and Mean Age at Termination, in Months, for Group A, B, and C Cases 

Early Assessment Program 
Western District of Missouri, Kansas City Division 

Group I Median Age at Termination Mean Age at Termination 

A (N=999) 7.0 9.7 

B(N=995) 8.6 10.7 
I 

C (N=1019) 9.7 11.4 
I 

The program has also reduced disposition time for the group of cases permitted to volunteer 
into the program-the "B" cases-although the reduction is somewhat less for group "B" cases 
as a whole compared to "A" cases, which is not unexpected, since not all "B" cases participate in 
the EAP. Figure 8 shows, however, that the behavior of cases in group "B" is not in fact what 
might be expected. Again reading from the left vertical axis the percent terminated in each month, 
we see that the number of terminated "B-no EAP" cases-those that did not volunteer to . 
participate in the EAP-peaks during months two to five, while the number of "B-EAP" 
cases-those that chose to participate in the EAP-peaks during months four to nine, suggesting 
an older termination age for cases that volunteer to participate in the Early Assessment Program 
compared to cases that do not-the reverse of what would be expected. Table 91 shows that age to 
be 9.2 months, compared to 8.3 months for cases that do not volunteer to participate in the 
EAP-and approaching the 9.7 months of "e" cases. 

174 

Table 91 
Median and Mean Age at Termination, in Months, of B, B-EAP, and B-No EAP Cases 

Early Assessment Program 
Western District of Missouri, Kansas City Division 

I 

Group i Median Age at Termination Mean Age at Termination 

B (N=995) 8.6 10.7 

B-EAP (N=301) 9.2 11.5 

. B-no EAP (N=694) 8.3 10.4 

Because the court randomly assigned cases to the experimental, voluntary, and control 
groups, cases in each group are equally subject to all conditions other than the experimental 
condition, permitting conclusions that, all else being equal, the observed effects are due to the 
experiment. 
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What explains this apparent anomaly? Why do cases that volWlteer to participate in the EAP 
process take nearly as long to teIminate as cases not pennitted to use the process and far longer than 
cases mandatorily assigned to the process? The longer disposition time for "B-EAP" cases is due 
substantially to the scheduling ofEAP events for these cases. The court's practice is to send 
invitations to "B" cases when they are ready for the EAP, while a notice of session date is sent to the 
"A" cases when they are ready. Within a short time--often no more than a month after the EAP 
office determines that an "A" case is ready for a session-the session is held. For "B" cases, 
however, the office must await a response to the invitation, follow up with the non-respondents, and 
then schedule a session date. Examination of dates in the "B" cases revealed that the lag time 
between the invitation and the EAP session can be substantial, often on the order of two to three 
months. 

Once the "B-EAP" cases are scheduled, however, it appears that the EAP has the effect of 
accelerating their disposition. Figure 8 shows a marked 'increase in dispositions of "B-EAP" cases at 
7 months, two months after the peak of dispositions for "A" cases shown in Figure 7. At that point 
the cumulative dispositions of "B-EAP" cases also catches up with and then surpasses the cumulative 
dispositions of "B-no EAP" cases. The overall effect of the delay in scheduling the "B-EAP" cases 
is, however, to prolong their life more than two months beyond the life of the "A" cases, though not 
quite so long as cases that are not pennitted to participate in the EAP process. For the "A" cases, on 
the other hand, where scheduling is prompt and the EAP session is held early, the EAP process has the 
clear effect of reducing disposition time. 

Type of Disposition by Group 

The Early Assessment Program not only produces qUicker dispositions, it also results in 
somewhat more dispositions by settlement. Because the coding of disposition data may have some 
ambiguities, however, we must be cautious in our conclusions regarding disposition type.17S Using 
available data and comparing "A" and "e" cases, we fOWld that "A" cases, those subject to the 
EAP, were more likely than "e" cases to have terminated with a settlement, while "e" cases, those 
not pennitted to participate, were more likely than "A" cases to have terminated by a trial or other 
judgment-i.e., 33% of the "A" cases settled while 27% of the "e" cases did, and 15% of the 
"e" cases went to judgment while 10% of the "A" cases did. The cases most likely to settle were 
the "B" cases who volWlteered into the EAP-48% settled-suggesting that these cases may be 
more inclined to volWlteer into the process because they are ready for the assistance it provides. 

Proximity of Settlement to the EAP Session 

The analyses above indicate that the Early Assessment Program results in earlier case 
resolution and in somewhat more settlements. Table 92 (next page) shows the proximity of case 
disposition to the EAP session. In many cases-38% of those that participate in the EAP 

17~ At disposition, each case is given a code to indicate its disposition. The code of interest to us 
is "dismissed, settled," but it is possible that some settled cases are coded "voluntary dismissal" 
or "dismissed, other" because the nature of the disposition is not specified when the case 
terminates. Proponionally more "A" cases were terminated in each of these categories than "C" 
cases, though the biggest difference was in the "settled" category. 
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session--case resolution comes immediately-i.e., at the session itself. Another 19% are resolved 
within a month of the session and an additional 17% within the next two months. 

Table 92 
Proximity of Case Resolutiou to the Early Assessment Session 

in Cases Terminated After at Least One EAP Session, 1/1192·8/31/96 

Western District of Missouri, Kansas City Division 

Timing of Case Termination 

At EAP session 

1-31 days after session 

32-91 days after session 

92+ days after session 

Age at Disposition by Case Type 

% of Cases 
(N=60S) 

38.0 

19.0 

17.0 

26.0 

The age at disposition within each EAP group varies by case type, as shown in Table 93 (next 
page). Compared to the "B-EAP" cases, "B-no EAP" cases tenninated more quickly within each 
principal case type category except civil rights; the difference is especially great for torts and labor 
cases. Once one of these two types of cases had volunteered into the program, they took an 
unusually long time to terininate-much longer than "A" and even "C" cases of the same nature 
of suit. It is not clear why torts and labor cases that volunteer into the EAP are relatively more 
prolonged than other case types. Some caution should be used, in any case, when examining the 
"B-EAP" group of cases, since the number of cases used in the analysis is quite small for some 
case types. 

Table 93 also shows the types of cases in which the EAP process seems to be particularly 
effective. Comparing "A" to "C" cases, the differences in median age at tennination is especially 
large for contract and civil rights cases. Civil rights cases are also the only type of case to have 
fared well, compared to "C" cases, when they volunteered into the EAP process. 

The anomaly is why the "B-no EAP" cases terminate as quickly as they do-more quickly 
than "c" cases and, for torts and labor cases, as quickly as "A" cases. Perhaps it is due to the 
nature of cases that volunteer and do not volunteer into the EAP process; It is pOSSible, for 
example, that the "B-EAP" cases differ systematically from other groups in their complexity, 
contentiousness, or other characteristics that lengthen their disposition. The fact that these cases 
volunteered into the program may reflect recognition on the part of the attorneys that special 
assistance was needed. Their participation may also be the result of specific attention from the 
program administrator, who in some instances makes a special effort to bring "B" cases into the 
program. On the other hand, it is possible that the "B-EAP" cases are average cases-the kind 
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attorneys might think the EAP could quickly resolve-and that the EAP process is slowing them 
down. The attorneys' assessment of the EAP's impact on disposition time, however, argues against 
this hypothesis. As shown earlier, the great majority of attorneys reported that the EAP reduced 
disposition time, and "B-EAP" attorneys were even more likely to say so than group "A" 
attorneys. 

Table 93 
Median Age at Termination (Mo's) by Nature of Suit and EAP Group 

Cases Filed 1/1192·8/31/96 and Terminated by 8131/96 

Western District of Missouri, Kansas City Division 

Case Type "A" 4<B-EAP" "B~NoEAP" .. C" 

Contracts N 7.2 9.7 8.7 9.9 
Median 209 49 126 174 

Torts N 8.0 11.2 7.9 9.9 
Median 168 61 102 175 

Civil Rights N 7.3 8.1 10.0 10.6 
Median 307 128 210 325 

Labor N 5.8. 9.3 5.6 6.8 
Median 142 33 122 135 

Other Civil N 6.8 9.3 8.5 8.7 
Median 173 30 134 210 

All N 7.0 9.2 8.3 9.7 
Median 999 301 694 1019 

lfthe more difficult "B" cases are volunteering into the EAP, we can understand why some 
"B-no EAP" cases terminate as quickly as the "A" cases. What would be left in that group after 
the "B-EAP" cases entered the EAP would be cases that are more straightforward in their issues or 
other characteristics-i.e., cases attorneys think will be resolved shortly anyway. Such cases would 
very likely have a shorter disposition time relative to other groups. Why this should be 
concentrated in torts and labor cases, however, we do not know, and, in any case, these suggestions 
are conjecture and do not answer the question why "B-no EAP" cases terminate more quickly than 
"C" cases and, for some case types, as quickly as "A" cases. 

Overall, however, the analysis of case age at termination shows that the Early Assessment 
Program has been effective in reducing disposition time in cases that must participate in the program 
Within that group of cases, all case types benefit from the EAP, but contracts and civil rights 
cases-the court's largest, non-prisoner civil caseloads-are particularly accelerated by the EAP 
process. This process also appears to be effective for civil rights cases that volunteer to participate. 
Looking across both "A" and "B-EAP" cases, then, civil rights cases in particular are accelerated 
by the EAP process. 
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4. Attorney Estimates of the Impact of the EAP on Litigation Costs 

In moving cases to earlier disposition, the court and advisory group hoped the EAP process 
would also reduce litigation costs. Table 94 shows that a little over two-thirds of the attorneys who 
participated in an EAP session reported that the EAP reduced litigation costs-a somewhat smaller 
percentage than said it helped move their case along, but still a large majority of those who 
participated. On the other hand, nearly 10% said the program had a detrimental effect on costs, more 
than the 3% who said it had a detrimental effect on litigation time, though still a small percentage. J 76 

Table 94 
Attorney Estimates of the EAP's Impact on Their Client's Total Litigation Costsl

7'T 

Western District of Missouri, Kansas City Division 

I 
% of Attorneys Median Mean 

I Selecting Response Per Party Per Party 
I (N=847)1'711 i 

Decreased client's costs 69.0 $15.000 $32,007 

N=383 N·383 

Increased client's costs 10.0 $1,500 $3,552 

N=67 N=67 

No effect 21.0 NA I NA 

Table 94 also shows the median estimated savings per party-$15,OOO-as reponed by 
attorneys who said the early assessment process decreased their clients' litigation costs. I 79 (1be 
median is identical for "A" and "B-EAP" cases.) Estimates ranged as high as $950,000, with 
twenty-four attorneys estimating client savings of $100,000 or more. The mean estimated savings per 
party was $32,007 (slightly higher for "A" cases, slightly lower for "B-EAP" cases). The median 

176 

177 

118 

119 

Findings from a separate questionnaire sent to a random sample of attorneys in closed cases 
(see Appendix A) show that 63% of attorneys believed the cost of litigating their case was about 
right, 19% thought the cost was too high, and 11 % thought the cost was too low. Since the sample 
on which these fmdings are based may underrepresent cases disposed of early through the coun's 
ADR program, the findings may overstate the number of attorneys who thought their case cost too 
much. 

Median savings are reponed per party, not per questionnaire respondent. That is, when more 
than one attorney responded for a single pany, the attorneys' estimates are averaged. 

The flrst 400 questionnaires did not ask the attorneys to estimate cost savings, thus the 
number of responses available for this analysis is less than for the other questions. A question 
asked of all questionnaire recipients-was the EAP helpful or detrimental in reducing litigation 
costs-produced a very similar pattern of responses: 73% said the program was helpful in 
reducing costs, 9% said it was detrimental, and 18% said it had no effect. 

The question was as follows: ··Please consider for a moment what your client's total litigation 
costs through settlement, judgment, or other disposition (including attorneys' fees and expenses) 
would have been if this case had not been assigned to the Early Assessment Program. Compared 
to these costs, what effect do you think participation in the Program had on your client's total 
litigation costs?" The choices were no effect, increased costs, and decreased costs. 
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estimated total litigation costs in these cases, all of which had terminated, was $10,000. If these 
estimates are reliable, they indicate that the EAP is saving clients more than half of what their case 
would have cost.180 The client savings-may, then, be considerable, although they come at a cost to the 
court of about $700 per case. Some caution must be used, however, in reaching conclusions about 
the EAP's effect on costs, not only because the findings are based on attorney estimates but because 
we lack comparable information about cases that did not participate in the EAP. 

The attorneys who reported that the EAP process increased their client's litigation costs did 
not report nearly as great an effect as the attorneys who said it saved costs. As Table 94 shows, 
the median estimated cost increase was $1,500, with a mean, or average, of $3,352. Those who 
reported increased costs were more likely to have gone to trial or to have reported that the EAP 
session was held too early, that a party did not participate in good faith, or that a subject matter 
expert would have been preferred. A slightly larger proportion of attorneys in the most costly 
cases (litigation costs over $50,000) also reported that the EAP increased costs. 

Several written comments suggested the EAP can increase cost and time when it is used for 
the wrong kinds of cases. The two or three kinds of cases the attorneys thought unsuitable for 
the EAP process included cases involving legal issues only, cases where attorneys are very 
experienced and have worked together before, cases where there is no agreement on liability, and 
government cases. Just as many attorneys, however, said they thought every case should be 
required to go through the EAP process, and several expressed disappointment that, because of 
the random assignment process, other cases they were representing could not participate. 

These comments suggest that some screening might be helpful to identify cases not suitable 
for the EAP. The incidence of problems is, however, so low that the time needed to screen cases 
might not be worth the gain-thou~ for the individual party disadvantaged by the process this is 
obviously not an acceptable conclusion. 

Overall, these findings suggest the EAP ~ay provide substantial savings in litigation costs and 
very seldom increases litigation costs. We caution that these are attorney estimates of cost savings, 
but also note that they are consistent with the.fmdings regarding nature of the disposition in these 
cases. Compared to cases that did not participate in the EAPprocess, cases that did participate 
more often terminated before issue was joined ("A" cases) and by settlement ("A" and "B-EAP" 
cases), whereas non-participating cases more often terminated with a judgment, either by trial or 
motion, and thus incurred the additional costs required by those procedures. 

5. Ways in Which the Early Assessment Session is Helpful in a Case 

The advisory group and court hoped to bring about earlier settlements and reduce litigation 
costs through a number of specific features of the Early Assessment Program. First, of course, 
was the early meeting with a neutral. At that meeting, they hoped, the neutral would help the 

ISO One reason to be cautious about the estimates, apart from the fact that they are estimates. is 
the relatively low number of attorneys responding to the question: around 380 out of potentially 
1300 respondents provided estimates of cost savings and total litigation costs. 

248 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

parties make a realistic assessment of their case, settle it if possible, and, if not, plan for expeditious 
discovery so settlement discussions could be held. 

As Table 95 shows, many attomeys found the EAP session helpful in a number of ways, with 
the greatest percentage of attomeys-77%--saying the session encouraged the parties to be more 
realistic about their positions. Around two-thirds of the attorneys also said the session allowed 
them to better understand and evaluate the other side's position, prompted earlier defmition of the 
issues, and allowed them to identify strengths and weaknesses in their own client's case. The 
program, then, appears to be encouraging exactly the kind of assessment the advisory group hoped . 
it would. 

Table 9S 
Attorney Ratings of the EAP's Helpfulness in Providing Several Kinds of Assistance 

Western District of Missouri, Kansas City Division181 

Assistance EAP is Intended to Provide 

Encouraging the parties to be more realistic 
about their respective positions in this case (N= 130 1) 

Allowing the parties to become more involved 
in the resolution of this case than they otherwise 
would have been (N=I30l) 

Enabling you to meet and talk with the opposing 
attorney (N= 1304) 

: Allowing you to better understand and evaluate 
i the other side's position (N=1296) 

! Prompting early definition of the issues (N=1300) 
, 

: Encouraging the parties to consider methods other 
i than litigation to resolve their dispute (N= 1297) 
I 

I 
Allowing you to identify the strengths and 
weaknesses of your client's case (N=I303) 

. Providing an opportunity to evaluate the other 
side's attorney (N=1297) 

Improving communications between the attorneys 
in this case (N=1299) 

I Improving communications between the parties 

'I in this case (N=1296) 

Improving relations between the parties in 
I this case (N=1297) 

I Encouraging earlier discovery (N=1284) 

% of Attorneys Saying the EAP 

Was Helpful Was Detrimental Had No Effect 

77.0 4.0 20.0 

72.0 1.0 26.0 

71.0 1.0 28.0 

68.0 1.0 31.0 

67.0 1.0 33.0 

66.0 1.0 33.0 

65.0 1.0 34.0 

63.0 1.0 36.0 

60.0 3,0 38.0 

55.0 5.0 40.0 

42.0 8.0 50.0 

38.0 2.0 60.0 

18! Helpful=Very helpful and somewhat helpful. Detrimental=Very detrimental and somewhat 
detrimental. 
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The assessment provided by the program, through the combination of processes listed above, 
appears, in tum, to be instrumental in reducing cost and delay. Where, for example. the attorneys 
reported that the EAP encouraged parties to be more realistic or allowed them to evaluate the other 
side's position, they were also much more likely to report that the program reduced litigation time 
and cost. In contrast, those who said the program had a detrimental effect in these areas were more 
likely to say the program increased cost and slowed down their case (but the numbers saying so 
were very small). 

Even when attorneys reported that the program had no effect on the dimensions listed above, 
they were nonetheless more likely than not to say the Early Assessment Program reduced the time 
and cost of litigating their case, suggesting that other practices under the EAP are also instrumental 
in reducing time and cost. One of these, as Table 96 shows, is the requirement that parties attend 
the EAP session. 

Client Was I 

Present 

Absent 

Table 96 
Effect of Party Presence on Resolution of the Case 

Western District of Missouri, Kansas City Division 

% of Attorneys Selecting Helped HindeIed Had No Effect 
Response (N=1289) Resolution Resolution 

91.0 70.0 1.0 29.0 

9.0 3.0 7.0 90.0 

Table 96 shows that in most cases the client did attend the EAP session and, according to 
three-quarters of the attorneys, the client's presence helped resolve the case. Of the attorneys who 
reported that their client was not present, 7% said their absence hindered resolution. Attorneys' 
written comments underscore the ratings reported in Table 95 and reveal some of the reasons why 
client attendance is viewed as important, as the following examples show: 

"Some questions came up that 1 did not know the answer to, and having my client there, 
who did know the answers, helped move things along." 

"1 think the presence of each client and/or insurance company representative is critically 
important to an early resolution of the case. They gain a personal impression of the 
opposing party, counsel, and an unbiased assessment of facts, issues, and problems with 
their position." 

"I think it is essential to have clients at these meetings. Without the clients, the lawyers 
can simply posture to each other. With them, the clients are faced with the reality about the 
facts, the law and the risks." 
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''There are times the client does not want to hear what their lawyer is telling them. Having 
a third party (plan Administrator) give his thoughts on the case can certainly get the 
client's attention and bring them back to earth." 

These comments represent many others that pointed out why many attorneys considered client 
attendance essential and why it should, in the view of a number of attorneys, continue to be 
mandatory. There were, nonetheless, also several attorneys who criticized the court's requirement, 
noting that in their cases party attendance had simply increased costs because the party had had to 
come some distance for the meeting. Qearly the weight of opinion and experience, however, is on 
the side of the advisory group, which thought that an early settlement would be more likely if the 
clients were involved in the EAP sessions. 

Interestingly, Table 95 does not suggest that the EAP process encourages earlier discovery, 
presumably one of the benefits that might follow from the early assessment meeting. Other data, 
however, suggest the program may have some effect on discovery. Using data from a separate 
questionnaire to a random sample of attorneys in closed cases, we found that attorneys whose cases 
were assigned to group "C" were more likely than attorneys in group "A" to report that there was 
unnecessary discovery. These data are only suggestive, however, since we did not find a significant 
difference between groups "A" and "C" on several other measures of discovery, such as the 
number of interrogatories and depositions. On the other hand, we have some reason to think the 
sample may underrepresent the number of group "A" cases disposed of very early.182 Were more 
of these cases in the sample, we might see greater differences in the amount of discovery in "A" 
and "C" cases. 

Perhaps one of the most striking features of Table 95 is the very small percentage of attorneys 
who reported that the EAP session was detrimental in any way. Altogether, it appears that the 
session has a positive outcome and that what happens in it is very close to what the program's 
creators wanted to have happen-i.e., it is giving parties a better understanding of ~eir own and 
their opponents' case, prompting earlier definition of issues, encouraging the parties to be more 
realistic about their respective positions, and engaging the clients in resolution of the case. 

6. Attorneys' Overall Evaluation of the Early Assessment Program 

As might be expected from the fmdings above, the great majority of attorneys who have 
participated in an EAP session found that the benefits of doing so outweighed any costs that might 
have been incurred-84% of all participating attorneys, as Table 97 (next page) shOWS.183 Further, 

182 

183 

The sample was based on cases in which issue was joined, the start-point for the EAP process 
as specified by the court's general order, but in fact cases are often scheduled for the EAP session 
and terminated before issue is joined. See Appendix A for a fuller discussion of this questionnaire 
and its limitations. 

Attorneys who were required to participate in the EAP were somewhat more inclined to say 
the benefits did not outweigh the costs than were attorneys who volunteered to participate in the 
EAP-18% of "A" attorneys saying benefits did not outweigh costs compared to 10% of "B­
volunteer" attorneys. 
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nearly all said they would volunteer an appropriate case for participation in the Early Assessment 
Program and that the program should be continued-96% in both instances. Table 97 also 
suggests that many attorneys who believed the benefits did not outweigh the costs in their 
particular case would nonetheless volunteer a case into the program. Written comments by the 
attorneys suggested this as well. 

Yes 

: 
No 

Table 97 
Attorney JudgmeDts of the EAP's Overall Value (in perceDts) 

WesterD District of Missouri, Kaasas City DivisioD 

Do the benefits Would you volunteer an Should the program 
outweigh costs? appropriate case? be continued? 

(N= 1 295) (N=1298) (N=1286) 

84.0 96.0 96.0 

16.0 4.0 4.0 

Attorneys who have participated in the early assessment process do not, however, in general 
appear to.be more satisfied than non-participants with the outcome of their case or with the court's 
overall management of their case. Using data from our random sample of attorneys in closed cases, 
we found no difference between attorneys in "A", "B", or "e" cases in their satisfaction with the 
outcome in their case, the fairness of the outcome, the court's management of the case, or the 
fairness of the court's management. The groups did not differ, either, in their levels of satisfaction 
with the timeliness or cost of their litigation. Again, the sample may underrepresent the number of 
"A". cases terminated early and therefore may not reveal differences that in reality do exist. 

Altogether, the analyses above suggest the Early Assessment Program has been very effective in 
realizing the goals set by the court and advisory group. As they had hoped, it appears to provide a 
meeting at which parties can come to a more realistic understanding of the litigation and engage in 
settlement planning and discussions. For cases required to participate, the program provides this 
assistance early in the litigation, thereby shortening the time to disposition, leading to more 
settlements and fewer court judgments, and, it appears, reducing the cost of the litigation. The great 
majority of attorneys who have participated in the process believe it should continue. 

Further confmnation of the effects reported above and the attorneys' positive evaluation of the 
Early Assessment Program can be found in the several hundred written comments, which lean 
heavily in favor of the program. Below are several examples: 

'The Early Assessment Program is an outstanding concept. It reduces litigation costs for 
both parties. It shortens the time for resolution of the dispute and thereby reduces stress 
and pressures generated by delayed justice. It permits the parties to participate in a forum 
where they can state their positions to each other and to a third person. It permits the parties 
to obtain justice, to resolve their differences and to maintain their dignity. It does all these 
things with a very significant savings to the federal court system." 
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"The presence of a neutral, employed by the courts and thus without apparent agenda other 
than to help the parties resolve the issues, has a powerful impact on my clients and seems to 
similarly affect opposing parties." . 

"The only dissatisfaction I have with the Program is that is currently selective in the cases 
that can participate. I have several cases I wish could be part of the program. but which were 
assigned to the control group. I look forward to the day when all cases can at least opt into 
the Program." 

"Early Assessment is the best thing I have seen in the judicial system in 15 years. Why? 
Gets the attorneys to talk. Makes parties realistic about the case." 

"I was extremely skeptical, as this was my first mediation. The result was excellent for all 
three parties, and I suspect that some $300,000 in legal fees was saved in total, plus taking a 
couple of years of litigation out of the system. This mediation collapsed the time required 
to learn a case. The clients were there at the beginning, rather than getting involved late in 
the case. The lawyers were required to give a fair assessment to the value of their case 
initially. rather than a year or two down the road after wasting substantial sums on conflicts 
between and arnong lawyers and not grappling with the real issues." 

"This program is the fairest, most efficient compulsory/voluntary mediation/arbitration 
assessment program I have been involved in as a trial lawyer. Mr. Snapp is the right man, in 
the. right job. His patience, preparation and peoples skills make the program worth having 
even if its cost were assessed to the members of the federal bar in the Western District as 
part of their dues. Please find some way to continue this program" 

"Based upon my experience with this client and this kind of litigation, I can say with 
certainty that this case would have settled with or without EAP. But because of EAP, it 
settled sooner, and my client saved legal fees." 

These comments and the ratings shown in Table 97 reveal very substantial support for the 
court's Early Assessment Program by those who have participated in it. A number of the comments 
also identify one of the principal reasons for the program's effectiveness-its current 
administrator/mediator. This evaluation is, then, really two evaluations, one of the advisory group's 
theory that an early meeting of the parties to assess the case would prompt earlier settlements, and 
the other an evaluation of the individual who has carried out the advisory group's design. Our 
fmdings provide support for the theory and show that it has been realized largely through its 
successful application by the program administrator. Whether the early assessment process would 
have the same effect if a different mediator conducted the sessions cannot be determined from this 
program. 
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Chapter VI 

The Northern District of West Virginia's 
SettlelnentWeekPrograln 

hi response to the Civil Justice Reform Act's designation of the court as a demonstration 
district, the Northern District of West Virginia formalized and continued a settlement week program 
that had originally been adopted in 1987. hi this chapter we examine why the court adopted the 
program, how it has changed, and the impact it has had. 

As in preceding chapters, in section A we present our conclusions about the court's 
implementation of its settlement week program and the impact of that program. Sections B and C 
provide the detailed documentation that supports our conclusions: section B gives a short proflJ.e of 
the district and its caseload, describes the court's settlement week program, discusses the process 
by which the court designed and set up that program, and examines how the court has applied the 
settlement week process; section C summarizes our fmdings about the program's effects, looking 
flfSt at the judges' experience with the program, then at its impact on attorneys, and finally at its 
effect on the court's caseload. - . 

A. Conclusions About the Settlement Week Program 

Set out below are several key questions about the demonstration program in the Northern 
District of West Virginia, along 'Pith answers based on the research fmdings discussed in sections 
B and C. Many of the findings are based on interviews with judges and surveys of attorneys. 
While their estimates of the program's effects are important for understanding the role of the 
settlement week program in this district, tlley should not necessarily be taken as evidence of actual 
program impact .. 

Has the settlement week program reduced disposition time in civil cases? 

Because the settlement week program began several years before it became a fonnal 
demonstration program, it is difficult to ascertain the effects of the program on time to disposition 
in civil cases. Caseload statistics are inconclusive on the question. Almost half (46%) of attorneys 
who had a case subject to settlement week, however, believed that the program decreased time to 
disposition (most others reported no effect), Attorneys who said their cases settled because of 
settlement week were especially likely to say settlement week decreased disposition time, while 
attorneys who said settlement week did not contribute to settlement were more likely to say the 
program had no effect on disposition time. Altogether, while we cannot draw any conclusions from 
caseload data, it appears that many attorneys who participated in settlement week perceive it as 
lowering disposition time in their case. 
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Has the settlement week program reduced litigation costs in civil cases? 

Half of the attorneys who participated in settlement week reported that the program decreased 
litigation costs, while 17% said it increased costs. The median cost savings reported by the 
attorneys was $10,000 per party. Attorneys who reported their cases settled as a result of the 
program were most likely to believe that it reduced costs, while a significant minority of those 
whose cases did not settle reported that the program increased costs. 

Considering the fmdings on disposition time and cost together, it appears that when the 
settlement week conference produces a settlement, participants are more likely to believe it is 
effective in reducing litigation time and costs. When it does not produce a settlement, they are less 
likely to perceive a positive effect and more likely to report negative effects. 

Does settlement week move cases to settlement? 

More than half of the attorneys whose cases were subject to settlement week reported that all 
or, part of their case settled as a result of the program. Attorneys identified several ways in which 
the settlement week conference facilitated the settlement process, including: (1) encouraging parties 
to be more realistic about their respective positions; (2) allowing clients to be more involved in the 
resolution of the case than they otherwise wo~d have been; (3) giving one or more parties an 
opportunity to "'tell their story"; and (4) improving communication between the different sides in 
the litigation. In nearly all cases clients were present at the settlement week conference, and 70% 
of the attorneys reported that the client's presence helped in resolving the case. Attorney 
comments suggest the skills of the mediator and the good faith participation of the parties are also 
important factors in producing a settlement 

A significant minority of attorneys reported that the settlement conference was held too early in 
their case and cited insufficient discovery as a problem in those instances, but we did not find either 
of these related to whether a case settled. 

Are participants in settlement week satisfied with the process? 

The great majority of attorneys who participated in settlement week were satisfied with the 
process and thought it fair, a finding that was underscored by written comments attesting to the 
program's value. However, most attorneys who had not participated in settlement week were also 
satisfied with how the court handled their case and thought the procedures used in their case fair. 

What does it cost to provide a settlement week program? 

The principal costs of the settlement week program for the court are the staff time needed for 
scheduling the approximately 150 cases that are referred to settlement week each year. For FY96, 
the estimated cost of staff time for this program was $3,000. Because the court has several 
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divisions and settlement week is held in each, the court will also spend about $2,000 for staff travel 
between divisions. If the court did not have a stable, qualified pool of neutrals, it would also have to 
spend several thousand dollars on training, but it has not had such costs since the beginning of the 
program when it first established its roster of neutrals. Altogether, the court's program costs about 
$45 per case referred to settlement week. 

There is no cost to the parties who participate in settlement week because mediators provide 
their services pro bono. At very little cost, then, to itself or the litigants, the court is able to provide a 
service that the great majority of participants find satisfying and fair and that about half the 
participants believe is effective in reducing the time and cost of litigation. 

B. Description of the Court and Its Demonstration Program 

This section provides a description of the demonstration program adopted by the Northern 
District of West Virginia, beginning with a brief profile of the court's judicial resources and 
caseload and continuing with a discussion of the steps taken by the court to design, implement, and 
apply its settlement week program. 

1. Prome of the Court 

Several features of the court are noteworthy for understanding the implementation and effects 
of its demonstration program: the court's small size; the high criminal caseload before the 
demonstration program began and its subsequent decline; and the changes on the bench during the 
demonstration period. 

Location and Judicial Resources 

The Northern District of West Virginia is a small court, with a main office in Wheeling and 
three divisional offices. The principal clerk's office is located in Wheeling. 

The court has three authorized district judgeships, with the third having been created under 
the Civil Justice Reform Act of 1990 and filled in September 1992. The court also has one full­
time magistrate judge, two part-time magistrate judges, and two senior judges, one of whom-the 
former chief judge-took senior status in the summer of 1995. The judgeship vacated at that time 
was left unfilled until September 1996. In addition, one of the active judges was very ill during 
1993 and was not able to maintain full caseload responsibilities. During the demonstration 
period, then, there was quite a bit of change on the bench, with the filling of a new judgeship, a 
new chief judge, and a judge converting to senior status whose position was not filled 
immediately. The former chief judge continues to maintain about 80% of a full civil caseload, 
while the other senior judge carries approximately 25% of a full civil caseload in addition to 
criminal cases. 
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Size and Nature of the Caseload 

During the four years leading up to the demonstration program, civil case filings in the 
Northern District remained relatively constant, while the number of criminal felony filings almost 
doubled between FY85 and FY90. The advisory group report noted, in fact, that in 1990 the district 
ranked 9th out of 94 districts in the number of criminal filings per judgeship, but 78th in the 
number of civil filings per judgeship. The per judge pending caseload from 1985-1990 ranged 
from about 500 to 750 cases, and terminations per judge ranged from about 400 to 550 cases per 
year. These termination figures reflected some help from visiting judges.1S4 Over the four-year 
demonstration period the number of criminal filings dropped substantially (see Table 98), with the 
result that the district now ranks 71 st out of 94 districts in the number of criminal felony filings per 
judgeship. 

Table 98 
Cases Filed in the Northern District of West Virginia, FY90.9S18S 

Statistical I Cases Filed Filings Per Judgeship 

Year Total Civil Criminal Actual Weighted 

1990 721 546 175 361 455 

1991 653 513 140 218 250 

1992 819 588 231 273 391 

1993 748 642 106 249 260 

1994 636 516 120 212 255 

1995 i 701 597 104 234 297 

While case filings tell us something about the demands on the court, a better measure is the 
court's weighted filings per judgeship, which takes into account the relative demand of different 
types of civil and criminal cases. As Table 98 shows, the COurt'S weighted filings are systematically 
higher than its actual filings, although the weighted filings are still low relative to the national 
average of 448 weighted filings per judge: in 1995 the court ranked 84th out of 94 districts with 
respect to weighted filings. 

Table 99 (next page) shows the principal types of civil cases ftled in the Northern District of 
West Virginia The top two types of cases ftled-in line with the proportions in national 
statistics-are prisoner petitions and torts. The court's percentage of contracts cases-18o/o--is 
higher than the national average of 12%, while its percentage of civil rights cases-II o/o--is slightly 
lower than the national average of 15%. 

1&4 

ISS 

Report of the Advisory Group to the United States District Court for the Northern District of 
West Virginia. (no date), pp. 7-8. 

Source: Administrative Office of the U.S. Courts, Federal Court Management Statistics, 1995. 
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Table 99 
Principal Types of Civil Cases Filed, Northern District of West Virginia, FY9S11l1i 

I 
CaseTYDe 

Prisoner Petitions 

Torts 

Contracts 

Civil Rights 

! Percent of Civil Filinas 

28.0 

21.0 

18.0 

11.0 

2. Designing the Demonstration Program: How and Wby 

.. 'In 1991, when the court and its CJRA advisory group began to design the court's demon­
stration program, their statutory obligation was to "experiment with various methods of reducing 
cost and delay in civil litigation, including altemative dispute resolution." (Judicial Improvements. 
Act of 1990, Title 1, Sec. 104). Below we describe their work, relying on the advisory group's 
report to the court and on the interviews we conducted with the advisory group chair, court staff, and 
judges. 187 

In contrast to other demonstration districts, the core of the Northern District's demonstration 
program has been in existence in the court since well before the CJRA was passed-in fact since 
1987. In October 1987 the district, in cooperation with the West Virginia State Bar, had 
implemented a settlement week program, under which selected civil cases were referred to 
mediation with a volunteer attomey mediator during specific weeks designated as settlement 
weeks. During each settlement week, all referred cases were scheduled for mediation sessions at 
the courthouse. The pmpose of the program at that time was to reduce a backlog in civil 
litigation. These settlement weeks were held once or twice a year between 1987 and 1990. 

Issues Considered and Recommendations Made by the Advisory Group 

After examining the condition of the court's caseload, the advisory group noted in its report to 
the court that the time to disposition in civil cases in the district was very high compared to national 
figures. The advisory group attributed this problem primarily to the large criminal docket and the 
Speedy Trial Act, which assigns priority to criminal cases over civil cases. ISS According to the 
advisory group, because the court could not set firm trial dates for civil cases, other pretrial 
deadlines-such as discovery cutoffs and dates for rulings on motions-were often extended, 
allowing cases to langUish on the docket. In addition, although visiting judges were brought in 

186 

187 

188 

/d. 

For a description of our research and data collection process, see Appendix A. 

Supra, note 184, p. 9. 
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frequently to assist in handling both civil and criminal cases, the advisory group thought this 
practice often drove up costs because litigants were given short notice of trial dates and other 
deadlines to accommodate the visiting judge's schedule, and trials were frequently held away from 
the nonna! point of holding COurt.189 

The advisory group concluded that the key to reducing delay and avoidable cost in the district 
was for the court to "regain control" of its civil docket.190 To help effect this goal, and in 
recognition of the court's designation as a demonstration district for alternative dispute resolution, 
the advisory group developed a plan that built "upon the success and the acceptance of settlement 
week in this district as a solution to the problems of the civil docket.',191 

The plan proposed by the advisory group contained several elements. First, following the 
suggestions of the Civil Justice Reform Act, the group recommended a sy~tem of differential case 
management. Specifically, it proposed that civil cases be divided into three types for purposes of 
case management: 1) Type I, or administrative cases, which would continue to be managed largely 
by the clerk's office until they were ready for disposition; 2) Type II-standard cases, which would 
be subject to initial disclosures and discovery deadlines and would be monitored by the clerk's 
office for compliance with these deadlines; and 3) Type II-complex cases, which would be given 
active judicial management from the start, including a scheduling conference within forty-five 
days of filing of the answer, at which the assigned judge would tailor the discovery and other 
pretrial activities to meet the particular needs of the case. 

Second, the advisory group recommended that the court adopt a local rule requiring 
disclosure, patterned after the federal rule then under consideration. Through disclosure, the 
advisory group felt, cases would more quickly reach a stage to be considered suitable for referral 
toADR. 

Third, the advisory group recommended that the settlement week program be exp~ded to 
all civil cases in which discovery was completed-unless the parties agreed, with the consent of 
the court, to some other form of alternative dispute resolution. Cases would also be exempt if 
the court found no beneficial purpose would be served by requiring the case to be submitted to a 
settlement week conference. The advisory group also recommended that settlement week be held 
at least three times a year on a regular basis instead of the occasional use it had had in the past. 
The group noted that the submission of cases for mediation "is consistent with the fact that most 
civil cases nationally and in this district settle before trial" and explained that the purpose of the 
mediation settlement week is "to facilitate the settlement discussion and process:,192 

189 

190 

191 

192 

Supra, note 184, p. 8. 

Supra, note 184, p. 32. 

Supra, note 184, p. 34. 

Supra, note 184, p. 36. 
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Fourth, for cases exempted from settlement week or cases not settled as result of settlement 
week, the plan provided for the setting of a deadline for submission of a pretrial order or conference 
and a firm date for trial. 

The overall goal of this plan, according to the advisory group, was to provide an incentive to 
focus discovery and a "linkage" between the completion of discovery and the referral of the case 
for alternative dispute resolution, with the expectation that if settlement efforts proved unsuccessful 
a finn trial date would be set.193 

The Court's Role and Goals in Designing the Settlement Week System 

Because the court had been heavily involved in the initial design and implementation of the 
settlement week program and had several years of experience with it, the notion of formalizing and 
expanding the program was readily agreed to by the, court. Its primary reason for adopting the 
settlement week program, both in 1987 and continuing in 1991, was to resolve civil cases more 
quickly by bringing parties (litigants and attorneys) together to talk about their case, exchange 
information, and enter into settlement discussions earlier. Judges generally agreed that the specillc 
purpose of the settlement week program is to encourage earlier resolution of cases through 
settlement; as one judge said, "no one here doubts that the goal of this program is settlement." 

An important aspect of the settlement week program with respect to saving potential litigant 
costs is that mediators serve pro bono-that is, they are not paid by the court or the parties. Judges 
and court staff said the court had never seriously considered paying the attorney neutrals, with one 
saying "it's part of the culture to volunteer," and another pointing out that "attorneys do it for the 
intellectual satisfaction, not the money." One judge indicated slhe would prefer to have the court 
pay the neutrals, particularly in big cases. The advisory group did not make recommendations 
regarding compensation of neutrals. 

When asked about the rationale for holding settlement weeks at long intervals rather than 
providing mediations on an ongoing basis, one judge explained that settlement weeks are an 
accommodation to the attorneys, allowing them to bener plan their calendars in other courts. 
Another described settlement weeks as creating a "very convivial" environment. ''The attorneys 
talk in the halls, get a lot done," slhe said. "It's like the old docket calls in rural state courts." 

The court also adopted the other aspects of the advisory group's plan, including differential 
case management, initial disclosures in standard civil cases, and the setting of fmn trial dates. 
Settlement week, however, was the only aspect of the advisory group's plan that was actually 
implemented during the demonstration period. The court held off on implementing the initial 
disclosure provisions pending adoption of a final national rule governing disclosure; in new local 
rules adopted March 1, 1996, the court adopted the initial disclosure provisions of amended Fed. 
R. Civ. P. 26(a)(l). It is not clear why other elements were not implemented; one of the judges 
suggested the continuing burden of the criminal docket when the demonstration period began 
may have prevented the court from more fully implementing the program. 

193 Supra. note 184, p. 36. 
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3. Description of the Settlement Week Program 

The remainder of our report focuses on the settlement week program in the Northern District. 
A program of settlement week conferences was fonnally implemented December 18, 1991, by a 
court order adopting the advisory group's Plan for Civil Justice Delay and Expense Reduction. 194 

Under that plan, settlement week conferences were to be scheduled at regular intervals and not 
less than three times per calendar year. All civil cases in which discovery was complete, except for 
certain exempt categories of cases, were to be referred to a settlement week conference with a neutral 
attorney mediator selected from a list maintained by the court. A case could be exempted from 
settlement week if parties agreed, with consent of the court, to use some other fonn of alternative 
dispute resolution. These provisions, which are the only formal provisions made for settlement 
week, were in effect during the period covered by this study. 

On March 1, 1996, the court adopted revised local rules, including L. R. Civ. P. 5.01 relating to 
Alternative Dispute Resolution (Mediation Program-Settlement Week). This rule incorporates 
most of the principal elements of settlement week as set forth in the 1991 plan and states fonnally . 
many of the infonnal rules and practices that have been part of settlement week. The rule states that 
the mediation program is mandatory for cases selected by the assigned judicial officer. It does not 
set forth criteria for judges to use in detennining whether and when to refer a case to mediation, 
although it indicates that parties may request mediation and can do so without disclosing the request 
to the other side. The rule does not specify the frequency with which settlement weeks will be held 
nor does it require that mediation sessions be held only during settlement weeks. 

The rule describes the mediators as "attorneys who have been professionally trained in 
mediation techniques that will enable them to assist the parties in reaching a resolution of their 
dispute," with no power to make decisions in regard to the cases they mediate. 

Each mediation conference is scheduled for two hours, although some take more or less time. 
Counsel and parties or their representatives who have authority to make binding decisions are 
required to attend. While acknowledging that different mediators and different cases might be 
amenable to different approaches, the rule provides that "in general the mediation process will 
involve a series of discussions with the mediator jointly (all parties and their counsel together) and 
individually (individual parties and theiI; counsel alone)" (L.R. 5.01 (c». The rule also provides 
that "every effort shall be made" to have a judicial officer and court reporter available should the 
need for either arise during the mediation session (L.R. 5.01 (i». There is no limit in the rule on 
how many mediation conferences may be held in a particular case. 

The program places strong emphasis on confidentiality. The identity of the mediator is not 
disclosed until the mediation conference begins, and the mediator is required to keep all 
communications made at conferences totally confidential (L.R. 5.01 (a». The only information 
about a mediation conference that the mediator reports to the court is (1) the fact that the conference 

!94 Pursuant to the Civil Justice Refonn Act (28 U.S.C. § 474), the court's plan was reviewed and 
approved by the Judicial Conference and a committee of judges in the Fourth Circuit. 
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was held, (2) whether the case settled, and, if it did not, (3) whether the mediator intends to conduct 
further mediation in the case and (4) whether the mediator thinks the case should continue through 
the normal judicial pretrial process or might profit from a status or settlement conference before the 
court (L.R. 5.01 (e». 

4. Implementing and Maintaining the Settlement Week Program 

Before the CJRA, the settlement week program had been coordinated by a law professor who 
was involved with the court in designing the program. When the court adopted the program as its 
demonstration program, the clerk of court became responsible for program administration. 

The Role of Court StatT and Judges 

The clerk of court's responsibilities in administering the settlement week program include 
scheduling settlement week conferences, reserving rooms in the courthouse (where all settlement 
week conferences are held), assigning mediators to cases, and receiving reports from mediators at the 
conclusion of settlement week conferences. The complexity of the task is somewhat compounded 
by having to carry it out for each of the four divisions for each of the three settlement weeks held 
each year. 

When the clerk fIrSt took over administration of the program, these activities took a great !:leal 
of his time, particularly with many conferences being continued or rescheduled. Now, through 
deputy clerks at each court location, the clerk has some assistance administering the program. The 
deputy in charge at each location arranges for rooms in which mediation sessions can be held, and a 
deputy clerk in Elkins maintains a database of information about cases in the settlement week 
program and notifies mediators of cases assigned to them. 

The primary responsibility of judges under the program is to identify cases on their dockets 
that are ready for referral to settlement week and to provide the names of those cases to the deputy 
clerks so that the mediation sessions can be scheduled. 

Maintaining a Roster of Neutrals 

When the court fIrSt established the settlement week program, it recruited respected members 
of the bar for its roster of mediators, worked with the West Virginia University School of Law and 
private consultants to provide training for the mediators, and received the imprimatur of the West 
Virginia Bar Association through its grant of CLE credit for the mediator training. The court 
continues to rely on roster created at that time, as well as additional mediators who have been trained 
through the law school and other programs outside of the court, and therefore has not found it 
necessary to provide additional training. Consistent with the history of the settlement week 
program, mediators are volunteers who are not paid by the court or the parties. 

263 



FJC Report to the Judicial Conference Comminee on Coun Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

Forms Used by the Settlement Week System 

Forms used by the court relating to the settlement week system include a fonn order scheduling 
a case for settlement week; a notice re-scheduling a mediation; a notice of additional mediation; a 
form mediation statement; a Settlement Week Non-Appearance Report, on which a mediator reports 
to the court that a scheduled mediation did not occur and indicates why; and a Settlement Week 
Conference Report, on which a mediator reports that a settlement week conference occurred and 
indicates whether the case settled, whether additional mediation will take place, or whether the 
mediator thinks a certain step should be taken by the court (e.g., a status conference or settlement 
conference) to enable the case to proceed. Copies of these forms can be found at Appendix F. 

The Budget for Settlement Week 

According to the clerk office, the budget amounts attributable to settlement week for FY96 
include $3,000 in staff time; $1,150 for materials; and $2,000 for staff travel among the divisions to 
administer settlement weeks.19S Since the beginning of the demonstration period, there have been 
no expenses for training or any other items other than staff time and travel. On a per case Qasis, the 
cost of maintaining the program for the past four years has been roughly $45 per case that 
participates in the settlement week program.196 

s. The Settlement Week Program in Practice 

The December 1991 general order authorizing the settlement week program (see section B.3) 
established the broad outlines of the program. In this section we consider how settlement week is 
carried out in practice-in particular how cases are referred, the timing and number of referrals, 
client anendance, the use of mediation statements, and the nature of the sessions themselves. 

Referral of Cases to the Settlement Week Program 

The advisory group's plan, as authorized by the December 1991 court order, provides that "all 
civil cases in which discovery is completed, except for Type I civil cases, and those cases exempted 
pursuant to the provisions hereof, will be referred to a ·Settlement Week Conference.'" The court 
has not implemented the tracking of cases into Type I and Type IT tracks, but it nonetheless exempts 
from settlement week cases that would have been Type I cases, such as prisoner petitions and social 
security cases. 

Within the remaining case types, selection of specific cases for settlement week is done by the 
judges. The judges reported that, with a few exceptions, virtually all eligible civil cases go through at 
least one settlement week mediation conference. One or both attomeys often ask to have the case put 
on the settlement week docket, they said, and cases without a request are frequently assigned as well. 

195 

196 

Letter from C. Wimer to D. Stienstra, August 19, 1996, on file at the Federal Judicial Center. 

This figure was calculated by multiplying the FY96 program cost by five and then dividing 
by the number of cases that have been referred to settlement week during the past five years. 
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One judge emphasized that the selection of cases for referral to settlement week must be done 
carefully "so you don't waste the mediator's time, because they're giving up a day of income." 

Types of cases exempted by some judges include cases in which dispositive motions are 
pending and cases with sophisticated litigants and complex questions of law. Although the judges 
did not identify nature of suit as one of the criteria they use, the outcome of their referral process is 
that torts cases are slightly more likely to be referred to settlement week, while contract, civil rights, 
and labor cases are slightly less likely to be referred.197 

During the years of the demonstration program, the court has held ten settlement weeks, with 
another currently in the planning stages. For the first time, in 1995 the court held the three annual 
settlement weeks specified by its ORA plan. Table 100 shows the number of cases referred to 
each of the settlement weeks and reveals that the number has fluctuated from year to year but overall 
a substantial number of cases have been referred to settlement week. These referrals represent 692 
individual cases. 

J97 

1911 

Table 100 
Number of Settlement Weeks and Number of Cases Referred to Each, 1992.19961" 

Northern District of West Virginia 

Settlement Week No. of Cases Settlement Week No. of Cases 
Referred Referred 

1992 Summer 130 1995 Spring 52 

Summer 61 

1993 Spring 129 Fall 51 

Fall 114 

1996 Spring 56 

1994 Spring 88 Summer 52 

FaIl 54 Fall 53 

Total 840 

Of tort cases, 54% were referred to settlement week, while of contract cases 40% were, of civil 
rights cases 39% were, and of labor cases 44% were. We report differences only where a Chi­
square analysis showed the difference to be significant at p < .05 or less. 

The number of cases referred to each settlement week includes all cases referred to that 
settlement week, including those referred for a second or third time: 517 cases were referred only 
once, 101 cases twice, sixteen cases three times, and five cases four times. Altogether, 639 
individual cases have been referred during the demonstration period. Data derived from files 
maintained by the court. 

265 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act Demonstration Programs. 
January 24, 1997. 

It is difficult to calculate what percentage of the eligible caseload these cases represent, since 
eligibility itself varies from judge to judge (see below). Our attorney survey data suggest that 41 % 
of cases that reach issue ultimately are referred to settlement week. The referral rate of those in 
which discovery has been completed or in which trial is scheduled-the eligibility criteria used by . 
two of the judges-would be considerably higher.199 

The attorney survey data also show that of the cases that were referred, 85% participated in a 
settlement week mediation session. Those that did not generally tenninated through settlement, a 
ruling on a dispositive motion, or remand before the settlement week conference was held. 

Timing of Referrals to Settlement Week 

The advisory group's plan contemplated that cases would be referred to settlement week after 
completion of discovery, but in practice there is some variation among judges in the stage at which 
they refer cases to settlement week. One judge refers cases as early as possible after the complaint 
and answer are flIed and some limited discovery has been conducted. Another judge waits until 
discovery is over to refer cases, and the third judge refers only cases that have been set for trial, so 
that parties have had a chance to become educated about the case. All judges occasionally have 
cases that become ready for mediation between scheduled settlement weeks. In these situations, 
they attempt to arrange a mediation with one of the court's attorney mediators and do not require 
the case to wait until the next scheduled settlement week. . 

Number of Mediation Conferences Held in Settlement Week Cases 

Sixty-six percent of attorneys we surveyed indicated their case had been involved in only one 
settlement week conference. Almost one-third (30%) said their case had had two settlement week 
conferences, and 4% said their case had been in three or more settlement week conferences. 

Client Attendance 

Clients are required to attend settlement week sessions, and judges and court staff indicated 
that very few exceptions are made to this requirement. This is consistent with results from the 
attorney survey, in which 99% of attorneys whose cases participated in settlement week indicated 
their client(s) had attended the settlement week session in person or by telephone, with a great 
majority (92%) reporting the attendance was in person. 

Use of a Mediation Statement 

Although neither the advisory group's plan nor the local rule governing the settlement week 
progrml require preparation of a mediation statement, two of the court's judges require that parties 
prepare a statement prior to a settlement week conference. The statement provides a synopsis of the 
case, the parties' settlement posture, and is provided to the mediator and the assigned judge. 

199 Examination of the stage at which referred and non-referred cases terminated showed that 
higher proportions of non-referred cases were tenninated very early. The numbers of cases were 
too small, however, to pennit a comparison that might show a statistically significant difference. 
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Description of Settlement Week Sessions 

Dming our visit to the court we attended fifteen settlement week sessions, before eight different 
mediators. We also interviewed the mediators to determine, among other things, how typical the 
sessions were that we observed. Recognizing that the sessions we attended were not necessarily 
representative of the settlement week sessions in general, we describe briefly in this section the 
general process of the settlement week mediations. 

All of the mediation sessions were held in the courthouse, nonnally in the jury room or a 
conference room. Clients for both sides were generally, but not always, present, and sometimes 
their presence was by telephone rather than in person. 

All party representatives and attorneys were generally together in one room at the start of the 
meeting. The sessions started with the mediator giving a description of how the session would 
proceed, explaining what his or her role was, and emphasizing the confidentiality of the mediation 
proceedings. For example, one mediator pointed out that if the case did not settle in mediation and 
instead continued a nonnallitigation course, it would be "as if this session never happened." 
Another explained that slhe would destroy herlhis notes from the session if the case continued in 
litigation. For cases that had had a previous mediation session, the mediator's introductory 
comments were much briefer. 

The mediator's opening remarks were generally followed by brief opening statements by the 
parties' attorneys, usually focusing on the strengths of their respective cases. The mediator then 
held a series of separate caucuses with each party, beginning with the plaintiff. At these caucuses, 
the mediator discussed the strengths and weaknesses of the party's case, including offering his or 
her own opinion of what the strengths and weaknesses were (e.g., "I think one strength of your 
case is the damages aspect"; "the plaintiff is salt-of-the-earth- a jury will believe her from Day 
1"; "you have a lot of cards in terms of the law"). The mediator generally tried to move parties 
quickly to generate a specific dollar figure for a settlement demand or offer that the ~ediator could 
bring to the other side. 

Most mediations involved one or two separate caucuses with each side, and then the parties 
were brought back together with the mediator in one room. One or two cases were close to 
settlement at this point. Other cases, particularly those in which very little discovery had been 
completed, did not appear ready for settlement discussions, and this was acknowledged by the 
mediator and attorneys. In those cases, the parties-with the mediator's assistance-discussed 
what should happen next in the case, such as further exchange of specific information or the setting 
of deadlines for discovery or for the flling of dispositive motions. The sessions lasted between one 
and two hours. 

C. The Impact of the Court's Demonstration Program 

When the court first implemented settlement week in 1987, the program was designed to 
resolve a backlog of civil cases. In the early 19905, in response to the Civil Justice Reform Act 
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goals of cost and delay reduction, the court and advisory group sought to expand the program and 
thereby encourage more parties to meet and talk about their case so it could settle early. The 
advisory group also cited the more general purpose of facilitating the settlement process and 
settlement discussions. As we consider whether these goals have been met, it is important to keep 
in mind that "early" is a relative term. The fact that cases subject to settlement week have generally 
completed discovery means that, while settlements resulting from the program might be "early" 
relative to when they would otherwise have occurred, they are not necessarily at a very early stage in 
the pretrial process. 

In reporting on this court we are, for three reasons, especially limited in the conclusions we 
can draw about the effects of the demonstration program. First, because a substantially similar 
form of settlement week was adopted several years before the demonstration period began, it is 
difficult to ascertain the point at which one would expect to see any effects of the demonstration 
program on the court's caseload, including time to disposition. Second, the relatively small 
number of civil cases in the court means that, even though we received a high response rate to our 
attorney survey, we often do not have a sufficient number of responses to compare settlement 
week cases and non-settlement week cases on a variety of case and attorney characteristics. 

And third, even where we have a sufficient number of responses, we must proceed cautiously in 
comparing the outcomes of cases referred to settlement week with cases not referred because they 
are not comparable groups. Those that were referred, for example, were selected because of an 
expectation that they would be assisted by settlement week or because they had reached a certain 
stage in the litigation, whereas non-referred cases either were not expected to benefit or had not yet 
reached eligibility, making the two groups far from comparable. 

Subject to these caveats, we will discuss our findings in some detail in the next several sections. 
First, we summarize our principal fmdings: 

• The judges uniformly agreed that the settlement week program is achieving its purpose 
of bringing about earlier resolution of cases through settlement. Features of the 
program they identified as important to achieving this goal include: (1) requiring party 
attendance at mediation sessions; (2) the involvement of well-trained attorneys as 
mediators; and (3) the informal, non-binding nature of the program. 

• No attorneys thought their settlement week session was held too late in the case; most 
(76%) thought it was held at an appropriate time, while 24% thought it was held too 
early. Virtually all of those who said it was held too early indicated that either 
discovery was not completed at the time of the conference or the court had not yet ruled 
on potentially dispositive motions. 

• Thirty-nine percent of attorneys said their entire case settled as a result of the settlement 
week process, while 17% said a part of the case settled as a result, and 44% said 
settlement week did not contribute to a settlement in the case. 
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• Nearly half of the attorneys-46o/o--who participated in settlement week said it lowered 
disposition time, while 41% said it had no effect on disposition time, and 14% said it 
increased disposition time. 

• About half of the attorneys whose cases went through settlement week said it decreased 
costs in their case, while about a third said it had no effect on costs and about a fifth said 
it increased costs. Attorney estimates of costs savings ranged from $300 to $100,000, 
with the median (midpoint) estimate being $10,000. These client savings were realized at 
a cost to the court of about $45 per case. 

• Attorneys whose cases had settled through settlement week were significantly more likely 
than attorneys whose cases had not settled to say the process decreased liti~ation time 
and cost. 

• Aspects of the settlement week conference rated most helpful by attorneys were, in order, 
that it (1) moved parties toward settlement; (2) encouraged parties to be more realistic; 
(3) allowed clients to be more involved in their case; (4) allowed parties to "tell their 
story"; and (5) improved communication between parties. 

• The great majority of attorneys (over 80%) thought the program did not have an effect on 
the amount of formal discovery or the number of motions, but most of those who did 
report an effect said discovery and motions were lowered by the program. 

• Both attomeys who participated in settlement week and those who did not were satisfied 
with the outcome of their case and thought it was fair. 

• Caseload statistics do not provide any conclusive information about the effect of settlement 
week on the condition of the court's caseload, although when the program was first used in 
1987 and 1988 it may have helped the court terminate a large number of older cases. 

The remainder of section C discusses these and related fmdings and brings into the picture 
subtleties we cannot capture in the brief summary above. 

1. The Judges' Evaluation of Settlement Week's Effects 

The Benefits of Settlement Week and Features Critical to Achieving its Benefits 

The judges uniformly agree that settlement week is achieving its goal of encouraging early 
resolution of cases through settlement. In addition, as one judge said, the existence of the program 
shows litigants "that the court cares about them-it's not the judge hectoring them at the last 
minute; the parties are impressed by the mediators' skill and the time they take." 

Features of the program identified by judges as important to achieving its goals include: (I) 
requiring party attendance at mediation sessions; (2) the involvement of well-trained attorneys as 
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mediators; and (3) the informal, non-binding nature of the program. In addition to these features of 
the program, one judge emphasized that the key to a successful settlement week mediation is 
preparation by the attorneys; for this reason, that judge and another district judge require parties to 
prepare mediation statements prior to settlement week. 

Concerns About Settlement Week 

One aspect of the settlement week program about which there is some question in the court is 
the confidentiality provision. Under the current program, mediators are required to keep the 
substance of settlement conferences entirely confidential; they do not report anything to the court or 
assigned judge about the conference except (1) that the conference was held; (2) whether settlement 
occurred; (3) whether further mediation is planned; and (4) whether the mediator thinks the case 
might benefit from a status or settlement conference with the judge or should continue through the 
normal pretrial processes. One judge referred to this as "one of the most valuable features of the 
program," and another indicated that the trust between the parties and the attorney neutral is a very 
important feature. At the same time, some judges think it would be very useful for judges to know 
more about what occurred at a mediation session because that session often changes the course of 
the case. 

There is also some disagreement about the time at which cases should be referred to settlement 
week. One judge often refers cases before all discovery has been completed, while two others do 
not agree with this approach and believe parties need to be well-educated about their cases, having 
substantially completed discovery, for the mediation session to be productive. 

Overall, the judges indicated general satisfaction with how the program is currently working. 
One said the panel of mediators should be expanded and .that there should be greater recognition for 
mediators. This judge and a second judge also suggested that mediators be permitted to provide 
additional information to the court about the mediation sessions. 

Recommendations to Other Courts 

Though they agree that the small, collegial nature of the bar makes the settlement week program 
especially suitable in the Northern District of West Virginia, all the judges said they would 
recommend the program to other courts as well. They emphasized the importance of involving 
attorneys in the program from the outset and particularly of having a court that stands behind the 
program. As one judge said, it "really weakens a program if word gets out that one or two judges 
don't support it." The judges also emphasized the importance of a good clerk's office that is 
committed to the program. 

2. The Attorneys' Evaluation of Settlement Week's Effects 

To determine the impact of settlement week on cases litigated under its rules, we asked attorneys 
who had participated in settlement week for their assessment of the program. Questionnaires sent to 
the attorneys focused on the program's impact on time and cost in a particular case they had litigated 
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in the district, but also asked the attorneys a number of additional questions about their satisfaction 
with the court. 

In addition, because many of the attorneys who responded said their case had not participated in 
settlement week, we conducted analyses to determine if their overall responses about time, cost, and 
satisfaction differed from attorneys whose cases had participated in settlement week. Although we 
mention some differences in response between these groups, it is important to keep in mind that the 
groups are not directly comparable because there are systematic reasons-e.g., stage of case at 
termination, case type-why some cases were not referred to settlement week and others were. In 
addition, as mentioned earlier, the small number of cases surveyed impairs our ability to determine 
whether there are statistically significant differences in responses along a number of dimensions. 
Finally, the effects discussed below are based on attorneys' subjective evaluations of the settlement 
week program, which may not necessarily reflect its actual impact. 

Timing of the Referral to Settlement Week Sessions 

As mentioned earlier, judges vary somewhat with respect to the stage at which they refer cases 
to settlement week conferences. As Table 101 shows, most attorneys-three-quarters of those who 
responded-think the timing of the referral occurred at a useful time. No attorneys thought the 
sessio~ was held too late, and 24% thought the session was held too early to be useful. 

Table 101 
Attorney Views of the Timing of the First (or· Only) Settlement Week Conference 

Northern District of West Virginia 

Rating of the Timing of the First (or only) 
Settlement Week Conference 

Too early to be useful 

At a useful time in the life of the case 

Too late to be useful 

% of Respondents Who Selected 
Response (N=73) 

24.0 

76.0 

0.0 

The small number of respondents did not permit us to determine whether these responses 
varied significantly according to the judge assigned to the case. Comments provided by attorneys 
indicated, however, that in virtually all cases for which attorneys believed the conference was held 
too early, either discovery was not complete or potentially dispositive motions had not been ruled 
on. 

While these comments identify barriers to settlement in some cases, they alone do not suggest 
that as a general rule cases should be referred to settlement week only after discovery has been 
completed or dispositive motions decided. To reach such a conclusion, we would need to know that 
most attorneys who found the timing useful had completed discovery and had no pending dispositive 
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motions. Our data suggest this may be the case with regard to discovery-Le., 87% of the attorneys 
who said discovery was "substantially complete" also said the settlement week conference occurred 
at a useful time in the life of the case, while 13% of them said the conference was too early. In 
contrast, 42% of attorneys who said discovery was "not substantially complete" or had not yet 
begun said the conference was too early, while 58% of them said the timing was useful. It appears, 
then, that the timing of useful settlement week conferences is linked to completion of discovery, but it 
is interesting to note even so that 58% of the attorneys who had not completed discovery still thought 
the conference came at a useful time. 

Program Effects on Settlement and Disposition Time 

The advisory group and court hoped to reduce time to disposition by requiring parties to 
discuss settlement earlier than they otherwise would have. To what extent, then, does the program 
bring about settlements in cases assigned to it, either at the time of the settlement week conference 
or later? Table 102 shows attorneys' reports of whether their case, or any part of it, settled "as a 
direct result of the settlement week process." 

Table 102 
Attorney Views of the Effect of Settlement Week on Settlement of Their Case 

Northern District of West Virginia 

Rating of the Effect of Settlement Week on Settlement % of Respondents Who Selected 
Response (N=72) 

No contribution to settlement 44.0 

Entire case settled as a result of settlement week 39.0 

Part of the case settled as a result of settlement week 17.0 

Slightly more than half of the attorneys whose cases participated in settlement w~k reported 
that all or part of their case settled as a result of the settlement week process. On the other hand, 
close to half reported that settlement week made no contribution to settling their case. The 
discussion above of the relationship between discovery and the timing of the settlement week 
conference suggests the status of discovery or the timing of the conference might be factors in 
whether a case settles, but we did not find this to be the case. The relationships were in the right 
direction but did not reach statistical significance. 

Whether settlement week leads to settlement or another form of disposition, does that 
disposition come earlier than it would have without settlement week? As Table 103 (next page) 
shows, when we asked attorneys who participated in settlement week whether, compared to 
resolving the case without settlement week, the process had increased or decreased the time to 
disposition, we found that almost half (46%) thought the process had decreased disposition time. 
Attorneys whose cases had settled, either in whole or in part, because of settlement week were 
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especially likely to say the process decreased time compared to attorneys whose cases had not 
settled.200 

Table 103 
Attorney Views of the Effect of Settlement Week on the Timeliness of Their Case 

Northern District of West Virginia 

Rating of the Effect of the Settlement Week Process % of Respondents Who Selected 
on the Time to Disposition Response (N=74) 

Increased (somewhat or greatly) 14.0 

No effect 41.0 

Decreased (somewhat or greatly) 46.0 i 

Specifically, the largest proportion of those who said settlement week decreased litigation time 
were attorneys whose cases had settled through settlement week-70% of these attorneys reported 
a decrease in time compared to 19% of the attorneys whose cases had not settled. The attorneys 
whose cases had not settled were, in contrast, more likely to report that settlement week had no 
effect on disposition time-72% reported this outcome compared to 15% of the settlement week 
attorneys. It is interesting to note here that a substantial portion of the attorneys who reported that 
settlement week did not settle their case-19o/o-nonetheless reported reduced disposition times. It 
is also important to note that 15% of the attorneys who thought their cases settled because of 
settlement week nonetheless reported that disposition time was increased by settlement week. We 
do not know the cause of this increase, but one possibility is that these cases were ready for 
settlement in advance of the next settlement week but waited until settlement week for serious 
negotiations to take place. 

While half of the attorneys reported that settlement week had a positive effect on disposition 
time, Table 103 also shows that a sizable minority reported an increase in time. Unfortunately, we 
did not have a sufficient number of responses to determine whether those who reported increased 
time differed in some systematic way, such as attorney or case characteristics, from those who 
reported a decrease in time or no effect. We did have sufficient cases to examine whether the status 
of discovery was linked to ratings of settlement week's effect on disposition time, but found no 
relationship. That is, while incomplete discovery may prompt some attorneys to feel that the 
settlement week conference was held too early, they did not appear to experience a delay in 
disposition time because of the untimely referral. 

Although a substantial portion of the settlement week attorneys reported a time savings, when 
we examined how all attorneys-those who participated in a settlement week session and those who 

200 It would be better to examine program impact by looking at actual disposition time, but the 
settlement week and non-settlement week cases are different groups of cases and do not permit 
comparison. 
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were never referred to settlement week-rated the time to disposition in their cases, we found that 
the great majority of attomeys in both groups thought their cases moved along at an appropriate 
pace (see Table 104). Although settlement week attorneys were more likely to say so than non­
settlement week attorneys, we cannot for two reasons attribute any significance to these results. 
First, though statistically significant, the Chi-square analysis rests on too few cases to be reliable.201 

And, second, the two groups of cases-those who participated in settlement week and those who 
did not-are not directly comparable. 

Table 104 
Attorney Ratings of the Timeliness of Their Case 

Northern District of West Virginia 

Rating of Time from Filing to Disposition 
\ 

% of Respondents Who Selected 
Each Response 

Settlement Week Non-Settlement 
(N=74) Week (N=125) 

Case was moved along too slowly 8.0 10.0 

Case was moved along at appropriate pace 85.0 74.0 

Case was moved along too fast 4.0 2.0 

No opinion 1.0 14.0 
: 

All 
(N=199) 

10.0 

78.0 

3.0 

9.0 
I 

Absent further analyses using more cases and more directly comparable groups, these findings 
suggest that both sets of cases proceeded in a manner acceptable to most attorneys, the first to a 
disposition that came after settlement week and the second to a disposition that did not involve 
settlement week. 

At the same time, the survey responses show that about half the attorneys who participated in 
settlement week believed it had a positive effect in their case. These attorneys reported that the time 
to disposition had been reduced, typically through settlement of the case. For most other cases, 
settlement week appears to have no effect-and infrequently an ill effect-on disposition time. 

Program Effects on Litigation Cost 

The court and advisory group hoped that as a result of earlier settlement, parties would realize a 
savings in litigation costs. Table 105 (next page) shows that half of the attorneys who had been to 

201 A reliable analysis requires that no more than 20% of the cells in the Chi-square table have 
fewer than five cases. In our analysis, nearly 40% had fewer than five cases. 
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settlement week reported that the process decreased costs in their case, while one-third said it had no 
effect on costs and about a fifth said it increased costS.2

0
2 

Table 105 
Attorney Views of tbe Effect of Setdement Week on the Cost of Their Case 

Nortbern District of West Virginia 

Rating of the Effect of the Settlement Week I 
Process on Cost . 

Increased the cost 

No effect 

Decreased the cost 

% of Respondents Who Selected 
Response (N:72) 

17.0 

33.0 

50.0 

I 

Further analysis showed that 85% of attorneys who reported that their cases settled in part or in 
whole as a result of the settlement week process indicated that the program decreased costs., while only 
6% of attorneys who said their cases did not settle as a result of settlement week said the process 
decreased costs. Conversely, 35% of those who said settlement week did not contribute to settlement 
reported that the program increased costs, while one attorney who said the case settled as a result of 
settlement week reported increased costs. These fmdings suggest that in cases for which the program 
achieved its goal of settling a case, the costs for parties in the case are perceived to be lowered, whereas 
costs may be increased by participation in settlement week in some cases that do not settle as a result 
of the process. When costs are increased, the increase does not appear to be due to incomplete 
discovery or a too-early settlement week conference. 

When attorneys reported that the settlement week program saved litigation costs, they estimated 
by how much their client's costs were decreased by settlement week. Estimates ranged from $300 to 
$100,000, with the median (midpoint) estimate being $10,000. At a cost, then, of about $45 per case, 
the settlement week program appears to be delivering substantial savings in client costs. 

In contrast, attorneys who reported that the program increased costs did not report nearly as great 
an effect. Their estimates of the amount by which costs were increased by settlement week ranged 
from $200 to $15,000, with a median reported increase of $1,000. In addition, more than half of the 
attorneys who reported increased costs due to settlement week said they considered this increase in 
costs worthwhile. 

Overall, then, attorneys in a substantial proportion of cases reported that the settlement week 
program saved their clients litigation costs-often thousands of dollars. This effect was particularly 
apparent in cases attorneys said had settled as a result of the program. 

202 We asked attorneys from settlement week cases to consider what their client's total litigation 
costs would have been if the case had not been assigned to settlement week and, compared to that, 
to report whether participation in settlement week had increased, decreased, or had no effect on the 
costs of the case. 
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Although a substantial proportion of the attorneys who participated in settlement week 
reported savings in litigation costs, when we look at all attorneys' ratings of their litigation costs, 
we see, as we did for their ratings of litigation time. that well over a majority of attorneys in both 
groups-i.e., those who participated in a settlement week session and those not referred to 
settlement week-reported that the cost of their case was about right (see Table 106). Settle­
ment week attorneys, however, were more likely to say the cost was too high. Although this 
fmding was statistically significant, the lack of comparability between the two groups makes it 
difficult to attribute any significance to the difference. Settlement week cases may, for example, 
be the more complex or intractable cases (most have reached the later stages of litigation), which 
may be associated with higher-or too high--costs independently of the referral to settlement 
week. 

Table 106 
Attorney Ratings of Cost of Case From Filing to Disposition 

Nortbern District of West Virginia 

Rating of the Cost From Filing to % of Respondents Who Selected 
Disposition Response (N=215) 

Settlement Week Non-Settlement 
(N=74) Week (N=124) 

Cost was higher than it should have been 22.0 11.0 

Cost was about right 70.0 68.0 

Cost was lower than it should have been 7.0 7.0 

No opinion 1.0 15.0 
; I 

All 
(N=I98) 

15.0 

69.0 

7.0 

10.0 

As we saw above, however, a sizable minority of attorneys who participated in settlement 
week-17%-did feel that it increased their litigation costs. This effect was most likely when the 
settlement week process did not result in settlement. 

Program Effects on Motions and Discovery 

Although the settlement week referral is made fairly late in many cases-Le., after discovery in 
the case of two of the judges-we asked the attorneys who participated in settlement week whether 
the process increased or decreased the amount of discovery they took or the number of motions 
fJ.led. As Table 107 (next page) shows, most attorneys did not think the settlement week program 
had any effect on the amount of formal discovery in their case or on the number of motions filed. 
Those who did think there was an effect generally said the effect was to lower the amount of 
discovery and the number of motions. 
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Table 107 
Attorney Ratings of Effect of Settlement Week on Motions and Discovery 

Northern District of West Virginia 

Effect on Amount of Percent Selecting the 
I 

Effect on the Number Percent Selecting the 
Formal Discovery Response (N=74) of Motions Response (N=74) 

Increased 1.0 Ina-eased 1.0 

No effect 80.0 No effect 81.0 

Decreased 19.0 Decreased 18.0 

Ways in Which Settlement Week Facilitates Settlement Discussions 

The discussion above has focused on settlement week's effect on the three main goals cited 
by the court and advisory group-i.e., reduction of litigation time, reduction of litigation costs, and 
settlement of cases. The primary mechanism for achieving these goals is the mediation session 
that occurs during settlement week. The advisory group hoped this session would facilitate 
settlement discussions. Table 108 (next page) reports the attorneys' assessments of the extent to 
which it did. 

As the table shows, more than half of the responding attorneys indicated that the program was 
moderately or very helpful in several ways, including: (1) moving the parties toward settlement; (2) 
encouraging parties to be more realistic about their respective positions; (3) allowing clients to be 
more involved in the resolution of the case than they otherwise would have been; (4) giving one or 
more parties an opportunity to "tell their story"; and (5) improving communication between the 
different sides in 'the litigation. Thus, the program was thought useful in several more subtle ways 
in addition to reducing time and costs in some cases. Settlement week was viewed as least helpful 
in moving the parties to enter stipulations and assisting parties with planning the case schedule, 
activities that in many cases may have occurred well before settlement week was held. 

Also important in moving the case toward settlement was the presence of the clients. Nearly 
all attorneys reported that their client was present, in most cases in person. Seventy percent of 
these attorneys said the client's presence "helped the resolution of this case," while the other 
30% said it had no effect. None said their presence hindered resolution of the case. 
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Table 108 

Attorney Ratings of Ways in Which tbe Settlement Week Process was Helpful 
Northern District of West Virginia 

Way in Which Process Was Helpful % of Attorneys Selecting Response (N=73) 

Very Moderately Slightly Of No Help 
Helpful Helpful Helpful At All 

Moving the parties toward settlement 34.0 30.0 14.0 22.0 

Encouraging the parties to be more realistic about their 26.0 38.0 22.0 14.0 
respective positions 

Allowing the clients to become more involved in the 25.0 32.0 24.0 19.0 
resolution of this case than they would have been 

Giving the parties an opportunity to Htell their story." 23.0 33.0 30.0 14.0 

Improving communication between the different sides 22.0 36.0 27.0 15.0 

Providing a neutral evaluation of the case 18.0 25.0 36.0 22.0 

Allowing me to identify the strengths and weaknesses of 15.0 23.0 38.0 23.0 
my client's case 

Allowing the parties to explore solutions that they would 11.0 17.0 31.0 42.0 
not likely have gotten through trial or motions 

Allowing me to identify the strengths and weaknesses of 10.0 30.0 40.0 21.0 
the other side's case 

Clarifying or narrowing the issues in the case 10.0 29.0 30.0 32.0 

Preserving a relationship between the parties 9.0 13.0 32.0 47.0 

Moving the parties toward entering stipulations and/or 1.0 13.0 24.0 63.0 
eliminating certain issues in this case. 

Assisting the parties with planning the case schedule, 0.0 15.0 18.0 67.0 
discovery, or motions' 

Satisfaction with Settlement Week 

While settlement week's effects on litigation time, cost, and settlement are important 
considerations, it is important to know as well whether attorneys are satisfied with the process and 
fmd it fair. 
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When asked to weigh the costs of settlement week against its benefits, 76% of the seventy­
four attorneys responding indicated that the benefits outweighed the costs, while 24% said they did 
not. When asked to explain their response, those who found the process beneficial reported that 
the case settled or moved toward settlement or that the face-to-face meeting of the parties was very 
useful for getting the parties to engage in settlement discussions, while those who found that the 
costs outweighed the benefits most often reported that the process was a waste of time because one 
of the parties had no intention of settling the case. 

The attorneys in settlement week cases also rated how satisfied they were with the settlement 
week process in their case and how fair to their clients they thought the procedures used during 
settlement week were. Table 109 shows that by far the greatest percentage of attorneys were 
satisfied with the settlement week process and even more thought it was fair-SO% and 89%, 
respectively. A higher proportion of attorneys who reported their cases settled as a result of the 
process reported being satisfied with it than attorneys whose cases did not settle (90% vs. 74%, 
respectively), but we did not have a sufficient number of cases to determine if this difference was 
statistically significant. 

Table 109 
Attorney Satisfaction With Settlement Week Process 

Northern District of West Virginia 

Satisfaction With Percent Selecting the Fairness of Percent Selecting the 
Process Response (N=74) Process Response (N= 73) 

Very satisfied 43.0 Very fair 67.0 

Somewhat satisfied 37.0 Somewhat fair 22.0 

Somewhat dissatisfied 15.0 Somewhat unfair 7.0 

Very dissatisfied 5.0 Very unfair 4.0 

It is apparent from Table 109 that the great majority of attorneys who participated in settlement 
week were satisfied with the process and thought it fair. Attomeys' written comments underscored 
this fmding. Several of the themes from those comments--e.g., that settlement week saves costs 
and that it aids settlement-are reflected in the following comment: " think the settlement week is a 
positive and much needed aid to the litigation process. It helps push the parties to resolve their 
differences quickly and without the added expense of time and attorney fees needed to prepare for 
trial. By the time settlement conferences are scheduled, discovery has been completed and each 
party is fully aware of their strengths and weaknesses. Do not eliminate this procedure from the 
court system. We desperately need it." 

Although most comments were positive, a number of attorneys also pointed out problems with 
the program or made suggestions for improvement. In addition to those noted above regarding 
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timing and the status of discovery, two additional areas of concern for some attorneys were the 
quality of the mediators and the failure of some parties to negotiate in good faith. Both concerns 
are captured in the following comment: "The only criticism I have is that for a mediation settlement 
to work there has to be accountability. If one or both of the parties fails to participate in good faith 
then the party participating in good faith stands to have his bargaining position compromised 
without benefit. The mediators have to be more mindful of their responsibilities and not ask but 
demand good faith bargaining." Another attorney noted that the mediators "lack the will to cause 
the parties to identify the real issues and do less posturing. They have also been too willing to let 
the meeting terminate even when the parties appear close." 

These comments, well telling. must be kept in perspective. As Table 109 shows, the great majority 
of the attorneys were satisfied with their experience in the settlement week program. The comments 
help us understand why they were and why a sizable minority were not 

Satisfaction with Case Outcome and the Court's Case Management 

Whether or not their case participated in settlement week, attorneys were asked several questions 
about their overall satisfaction with the outcome of their case and the court procedures used to manage 
it. As shown in Table 110, most attorneys (78%) were satisfied with the outcome of their case and a 
slightly higher proportion (83%) thought the outcome was fair. 

\ 
Satisfaction With 

Outcome 

Very satisfied . 

Somewhat satisfied 

Some dissatisfied 

Very dissatisfied 

Table 110 
Attorney Satisfaction With Case Outcome 

Northern District of West Virginia 

Percent Selecting the Faimessof 
Response (N=214) Outcome 

54.0 Very fair 

24.0 Somewhat fair 

12.0 Somewhat unfair 

10.0 Very unfair 

Percent Selecting the 
Response (N:=21O) 

56.0 . 

27.0 

9.0 

9.0 

Further analysis revealed that a slightly higher proportion of attorneys from settlement week cases 
reported being satisfied with the outcome compared to attorneys whose cases did not go through 
settlement week (82% vs. 76%, respectively), and a smaller proportion of settlement week attorneys 
reported being very dissatisfied (3% vs. 14%). This relationship did not hold for ratings of the 
fairness of case outcome. Again, we must note that the two groups of cases are not directly 
comparable. We cannot infer, for example. that had the non-settlement week cases proceeded to 
settlement week they would have been more satisfied--or that settlement week cases would have been 
less satisfied had they not gone to settlement week. 
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While some attorneys were not happy with their case outcome, as might be expected, this view 
did not necessarily control their perception of how well their case was managed. As we see from 
Table 111, an even greater number of attorneys reported satisfaction with the court's management 
of their case and said it was fair-88% and 86%, respectively-with about 60% of them alone 
saying they were very satisfied. These ratings did not differ for attorneys who had participated in 
settlement week and those who had not 

Table III 
Attorney Satisfaction With the Court's Management of Their Case 

Northern District of West Virginia 

Satisfaction With 
Management 

Very satisfied 

Somewhat satisfied 

Some dissatisfied 

Very dissatisfied 

Percent Selecting the Fairness of 
Response (N=214) Management 

58.0 Very fair 

30.0 Somewhat fair 

8.0 Somewhat unfair 

5.0 Very unfair 

Percent Selecting the I 
Response (N=212) . 

61.0 

25.0 

10.0 

5.0 

It appears, then, that attorneys in this court are generally satisfied with how the court handles 
their cases, whatever their path to disposition is. At the same time, about half of the attorneys whose 
cases were referred to settlement week thought the program provided useful assistance-assistance, 
for example, in moving the case toward settlement, in making the parties more realistic, and in 
lowering litigation costs. Further, the great majority of those who participate in settlement week are 
satisfied with that process and fmd it fair. 

3. Caseload Indicators of Settlement Week's EtTect 

Another way to look at the impact of the settlement week program is to look at the state of the 
court's civil caseload since implementation of the demonstration program. There are a host of 
reasons, however, why such an analysis is not likely to be a good indicator of settlement week's 
effects. 

First, it is hard to establish precisely when we should start seeing an effect if there is one. 
Settlement weeks were held on occasion before the demonstration period began and until recently 
were not held as frequently as the court's plan anticipated. Without a starting point, we cannot 
determine where to begin measuring the effects. 

Second, the court's criminal caseload and number of judges on the bench may have effects on 
the numbers of civil cases terminated, independently of the settlement week program. Before the 
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demonstration period began, the criminal caseload was unusually high for this court, but it reached 
an even higher level during the first year of the demonstration period, then fell off to much lower 
levels. At the beginning of the demonstration period, the court gained a judgeship, but it has also 
suffered from an extended vacancy and the effects of a judge's illness. 

Third: the Civil Justice Reform Act has required courts to publicly report, by judge name and 
case name, motions and cases left undecided for more than six months and cases pending for more 
than three years. This, too, has probably had an effect on the condition of the caseload. 

In other words, if change is seen in the indicators of caseload health, we will very likely not be 
able to untangle the several possible explanations for such a change. With those very substantial 
caveats, let us consider Figure 9, which shows several caseload trends for the portion of the 
caseload eligible for settlement week. 

The figure shows that in FY88 the court disposed of substantially more cases than were filed. 
Further, these cases were older cases, as shown by the high median and mean ages at disposition. 
While we cannot say for sure what led to the termination of so many older cases, it is plausible that 
the settlement weeks used in 1987 and 1988 may have contributed to these terminations, along with 
the substantial use of visiting judges at that time. 

Subsequently, the mean age of pending and terminated cases continued to fall but probably 
because of the rise in filings, which lowered the age of the court's pool of cases by bringing many 
young cases into it. With the drop in filings in 1994 we see the mean age of pending cases and 
median age of terminated cases rise because fewer young cases are being added to the pool, leaving 
an older population of cases. 

Figure 9 shows, too, that as the filings rose between FY89 and FY92, the court did a pretty 
good job of keeping up with them, assisted perhaps by settlement week and perhaps by the lower 
number of criminal felony cases relative to the filings in the 1980s. The drop in terminations in 
1993 may reflect the judicial illness, while the rise in terminations from FY94 to FY95 is probably 
due to the drop in filings, giving the judges a chance to catch up with the caseload. 

At the end of the most recent fiscal year, i.e., four years after the start of the demonstration 
period, the court's median disposition time was lower than it was at the beginning of the time 
period-about ten months today versus twelve months four years ago. Altogether, however, this 
examination of the court's caseload trends shows that many factors affect the condition of the 
caseload, making it difficult to demonstrate an independent effect from settlement week. It is 
possible that the program helped the court reduce the number of older pending cases when it was 
first used in 1987 and 1988 and helped the court stay abreast of its rising caseload in the early 
1990' s, but any such conclusion is speculative in light of the several other possible explanations. 
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Research and Data Collection Methods 





Research and Data Collection Methods 

In keeping with the statutory charge, this study of the CJRA demonstration districts has 
two broad purposes. The first is determined by the word "demonstration," which confers a 
responsibility to show how these programs work. The second is implicit in the statute: to 
assess whether these programs reduce cost and delay. These two purposes provide guidance 
for designing a study of the demonstration programs. 

The first component of the study in these courts was collection of information that 
would permit a comprehensive description of the programs and the process of implementing 
and maintaining them. Thus, we examined such topics as the decisions made by the advisory 
groups and courts when designing their programs; the problems they encountered, if any, in 
implementing them; the development of local rules and forms; and the programs' budgets 
and staffing requirements. 

To cany out this component of the study, we interviewed the district and magistrate 
judges, court staff, and advisory group members; routinely talked with court staff to monitor 
changes made in the programs; collected rules, forms, and other relevant documents; and 
examined, in the DCM courts, the process of assigning and tracking cases, including the 
roles of court staff and use of automation. These steps were carried out primarily long­
distance, although two trips were made to each court, the first before implementation of the 
programs to learn about the program design process and the second about a year after 
implementation to learn about the districts' early experiences with their programs. During 
the second trips to Missouri Western and West Virginia Northem we also observed a 
number of mediation sessions. 

Descriptions of the courts' programs and the implementation process are presented in 
section B of each of Chapters I-VI. 

The second component of the study was collection of information to assess the 
programs' effectiveness in reducing cost and delay and their success in achieving other goals 
the coons articulated. To this end, we interviewed the district and magistrate judges, 
surveyed attorneys who practiced in each district, and examined trends in such caseload 
measures as median time to disposition. The sections below describe how these steps were 
carried out. 

The analyses of program impact on litigation timeliness and cost are presented in 
section C of each of Chapters I-VI. 

Interviews 

In each district we interviewed members of the advisory group, court staff, and judges 
within the first year of program implementation and then interviewed the judges again after 
they had had several years of experience with the program. Table A.I (next page) shows 

A-I 



i 

FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Reform Act ADR Programs. 
January 24, 1997. 

how many persons were interviewed and when the interviews were conducted. In each court, 
we made certain we interviewed key members of the advisory group, the chief judge, the clerk 
of court, and staff with specific responsibilities for the demonstration programs. In each 
court there were also some persons we did not interview, such as senior judges with very 
limited caseloads and newly-appointed judges with little experience with the demonstration 
programs. Altogether, we conducted 159 interviews these five districts. 

Table A.1 
Interview Subjects and Time Frames by District 

District Interview Time Frame Persons Interviewed 

I CA-N
1 June 1993 Three key advisory group members, including the chair 

Five court staff, including the clerk and ADR staff 

Ten of thirteen active judges 

Four of eight senior judges 

All seven full-time magistrate judges 

May and June 1996 Eleven of fourteen active judges 

Eight of ten full-time magistrate judges 

MI-W May 1993 Three key advisory group members. including the chair 

Six court staff. including the clerk and DCM coordinator 

All five active district judges 

All four magistrate judges 

• April and May 1996 All five active judges 

I All four magistrate judges 

MO-W May 1993 Three key advisory group members. including the chair 

Five court staff. including the clerk and EAP staff 

All five active judges 

Two of three senior judges 

Three of five magistrate judges 

April and May 1996 All four active judges 

Three of five senior judges 

Four of five magistrate judges 

I Interviews in this district covered both the case management and ADR programs. 
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Table A.I, Con'd 
Interview Subjects and Time Frames by District 

OH-N June 1993 Five key advisory group members. including the chair 

Three court staff. including the clerk and DCM coordinator 

All seven active judges 

Two of four senior judges 

All five magistrate judges 

April and May 1996 Eleven of twelve active judges 

Two of five senior judges 

All seven magistrate judges 

WV-N March 1993 Advisory group chair 

Five attorneys who serve as mediators 

Clerk of court 

Chief judge (the other judge was unavailable) 

The single full-time magistrate judge 

April and May 1996 Both active judges. including the chief judge 

One senior judge 

The single full-time magistrate judge 

I 

The initial interviews, which were in most instances conducted in person, collected 
infonnation about the pwpose of the demonstration programs, the process of implementing 
them, and the courts' early experiences with them. The second set of interviews, which were 
conducted by telephone, explored the judges' experiences with and evaluations of the 
programs after they had been in operation for several years. The judges were asked in 
particular to describe how they use the procedures adopted under their demonstration 
program, to assess the program's impact on the cases before them, and to describe the 
program's effect on the court. All interviews were conducted using standardized interview 
protocols.2 

Questionnaires to Attorneys and ADR Neutrals 

Our assessment of the demonstration programs' effects rests largely on data collected 
through questionnaires to attorneys and, to a more limited extent, neutrals who conducted 

2 Interview protocols are on file at the Federal Judicial Center. 
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ADR sessions.3 In each district, we worked with the court to develop the questionnaires so 
that questions of importance to the courts could be answered as well. 

We did not independently measure whether certain activities, such as a case 
management conference, occurred in each case or what effect its occurrence or non­
occurrence had. Nor, in the case management programs, did we ask attorneys to report how 
many hours they spent or the costs their clients incurred in pursuing their case, because 
preliminary research indicated attorneys would be unwilling to give us specific cost 
infonnation and that precise time estimates from closed cases were likely to be unreliable. 
Thus, our measures of program impact on litigation time and cost are dependent on the 
respondents' experience and their subsequent global estimates of program impact. 

In Missouri Western, however, where the court established its program as a true 
experiment with random assignment of cases to experimental and control groups, an 
important part of our assessment is based on analysis of actual measures of case disposition 
time. We were fortunate in this district to have a well-designed and executed experimental 
program that permitted comparison between cases subject to the demonstration program and 
cases not subject to the program. We lack such comparison groups in the other districts. 

We did not survey litigants, because their names and addresses must be obtained from 
their attorneys, and in pretests of the questionnaires we found that only a small percentage 
of attorneys provided that information. Coupled with the typically low response rate on 
litigant surveys, we decided not to collect data that would not provide a sound basis for 
generalizations. 

Because of differences in the samples and questionnaires, the case management and 
ADR studies are discussed separately below. Several points are common to all districts, 
however. First. in most districts the questionnaires were sent in 1995 and 1996, after the 
bench and bar had had several years of experience with the demonstration programs. (In 
Missouri Western, the principal questionnaire used in our analyses was sent to cases as they 
terminated over the duration of the demonstration period.) We chose to survey the bar after 
the demonstration programs had matured to avoid responses prompted solely by the newness 
of these programs or by temporary start-up problems. 

Second, the questionnaires asked attorneys about their experiences with the court's case 
management procedures as they had experienced these procedures in a specific case filed and 
terminated in the district. Thus, the samples were drawn from listings of cases, not attorneys. 
With this approach, we hoped to obtain attorney assessments that were based on actual 
experience rather than on anecdote or recall of one's best or worst experience. 

3 In courts where cases with pro se litigants were eligible for the demonstration program, these 
cases are included in the sample. A small number of questionnaires were returned by these 
litigants. 
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For each case in the sample (except in Missouri Western), the questionnaire was sent to 
an attorney on the plaintiffs side and an attorney on the defendant's side--()r to the pro se 
litigant when the party was self-represented.4 Where the lead attorney was not specified on 
the docket, the flISt-listed attorney was selected. The questionnaire asked those who received 
it in error-Le., those who were not the lead attorney-to forward the questionnaire to the 
appropriate attorney or return it to the Center. In some cases, we were not able to identify an 
attorney for both sides because the docket was incomplete, an answer had not been filed, or an 
entity instead of a person was named (e.g., the state attorney general's office). In these 
circumstances, we tried to identify a representative for the party but in any event retained the 
case in the sample. 

Because the samples were drawn from cases, a number of attorneys in each district 
received questionnaires for more than one case. Although one might expect this additional 
burden to deter some attorneys from responding, the response rate was similar for attorneys 
who received multiple questionnaires and attorneys who received only one (63% and 65%, 
respectively). 

In each district we followed the Center's standard practice for mailing questionnaires: 
an initial mailing, a postcard reminder/thankyou sent to all recipients two to three weeks 
after the initial mailing, and a second copy of the questionnaire sent to all those who had not 
responded two to three weeks after the postcard. 

Samples and Questionnaires in the Case Management Programs 

Nature of the Questionnaires 

The case management questionnaires asked respondents, among other things, to estimate 
the impact of the demonstration program on the time and cost expended in their case. 
Separate questionnaires were designed for each district. Respondents were presented with a 
list of case management procedures adopted by the court and asked whether each procedure 
had been used in their case. If it had, they were asked to estimate whether the procedure 
"moved the case along," "slowed the case down," or "had no effect." Likewise, they were 
asked whether each procedure "decreased the cost of this case," "increased the cost of this 
case," or "had no effect." The questionnaire also asked respondents to give an overall rating 
of the program's effectiveness. 

To assess the programs' effects on satisfaction, respondents were asked how satisfied 
they were with the outcome of their case and how fair the court's handling of it was. 
Additional questions obtained information about attorney and case characteristics that could 
arguably affect the time or cost of the case, such as the amount of discovery in the case and 
the number of years the attorney had been in practice. 

4 Each court provided the attorney names and addresses for the sample cases. As explained 
below, in Missouri Western the questionnaire was sent to the population of attorneys who 
participated in the ADR sessions. 

A-5 



FIC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refonn Act ADR Programs. 
January 24, 1997. 

Although the list of specific case management procedures presented to the respondents 
varied from district to district. the questionnaires were similar in most respects. An example 
questionnaire is included at the end of this appendix.s 

Nature of the Samples 

The population of cases from which each sample was drawn included only cases that 
had been flIed since the demonstration program began, cases in which issue was joined or a 
judge had had some involvement,6 and cases that were eligible for the demonstration 
program.7 The samples were randomly drawn from cases terminated in 1995, with two 
adjustments. First, we adjusted the samples to correct for bias that might be introduced by 
sampling from terminated cases, since a termination cohort over-represents cases with short 
disposition times.s The adjustment produced a sample of cases that spanned the full range 
of case disposition times, permitting us to see the effects, if any, in the courts' longer cases 
as well as in shorter cases.9 Second, because prisoner petitions make up a large portion of 
the civil docket in Michigan Western, we drew two separate samples in that district. a small 
sample from the prisoner caseload and a larger sample from the remaining civil caseload. 
(Statistics discussed in the report are adjusted accordingly.) 

5 Because the case management questionnaires for Michigan Western, Ohio Northern, and 
California Northern are similar in most respects, in the interests of reducing the number of 
pages, only one is included here. All questionnaires are on file at the Federal Judicial 
Center. 

6 Issue is joined when the defendant files an answer in response to the complaint. In addition 
to this criterion, we also included cases whose disposition code indicated there had been 
judge involvement in the case, even if issue had not been joined. Information about each 
case filed and terminated is maintained by each court and by the Administrative Office of 
the U.S. Courts. We relied on files obtained from the Administrative Office. 

7 In Michigan Western and Ohio Northern, the demonstration program applied to all civil 
casetypes, including prisoner petitions and other administrative-type cases. In California 
Northern, the demonstration program did not apply to the following casetypes: bankruptcy 
appeals; review of administrative cases; prisoner civil rights and habeas corpus cases; student 
loan and other debt collection cases; actions filed by a pro se plaintiff; actions to enforce or 
register judgments; cases reinstated, reopened, or remanded from appellate courts; actions 
for forfeiture or statutory penalty; condemnation actions; federal tax suits; actions to enforce 
or quash a summons or subpoena; and bankruptcy actions in which the reference to the 
bankruptcy court has been withdrawn. 

8 We selected a stratified random sample, in which the guide for stratification was the time 
from filing to termination for cases filed during the fIrSt year of the demonstration program. 
For cases meeting our sample criteria (at issue and/or judge involvement, case type was 
eligible for the demonstration program), we determined the percentage of cases that had 
terminated in 90-day intervals, starting at 0-90 days, and used that percentage to determine 
the number of cases frbm each time-to-disposition group that should be included in the 
sample. For example, if 10% of cases filed in the program's first year terminated in 91-180 
days, we selected cases such that 10% of our 1995 survey sample terminated in 91-180 days. 

9 Nonetheless, the very longest cases, accounting for 3-7% of the caseload in these courts, are 
not represented in the sample because they were still pending. 
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In each district. we drew a sufficient number of cases to provide the statistical power 
necessary for the analyses we contemplated. For Michigan Western and Ohio Northern. for 
example, where we anticipated analyses by track, we drew a larger number of cases than for 
California Northern. The questionnaire was mailed out in two separate waves in each district, 
the fIrst covering cases terminated in the first six months of 1995 and the second covering 
cases terminated in the second six months of 1995.10 

Table A. 2 summarizes the nature of the samples for each case management program, 
including the number of cases in each sample and the response rates. 

\ District 

CA-N 

MI-W 

OH-N 

Table A.2 
Time Frame of Sample, Number of Questionnaires Sent, 

and Response Rates, By District 

Sample Time Frame # Cases in I # Q'naires I Response % Respondents Who Are 

Sample Sent· Rate Plaintiffs Defendants 

Cases filed since 7/1192, tenn- 396 723 64.0 54.0 46.0 
inated in 1995. issue joined 
and/or some judge involvement 

Cases filed since 9/1192, tenn- 493 876 66.0 52.0 48.0 
inated in 1995, issue joined 
and/or some judge involvement 

I 

Cases filed since 111192, tenn- 543 946 66.0 51.0 49.0 
inated in 1995, issue joined 

I and/or some judge involvement 

Response rates were very similar across the three districts, with two-thirds of the 
recipients returning usable questionnaires. (A slightly higher percentage returned question­
naires. but a small number of questionnaires were discarded because they were incomplete or 
indecipherable). The returned questionnaires were well balanced between plaintiffs' and 
defense attorneys. With a two-thirds response rate and responses that over-represent neither 
one side nor the other. we have some confIdence that we can generalize from the 
questionnaires that were returned. I I 

10 In Michigan Western. questionnaires were mailed in November 1995 and July 1996. In 
Ohio Northern. they were mailed in September 1995 and June 1996. And in California 
Northern. they were mailed in September 1995 and April 1996. 

11 Although there is no specific response rate that guarantees representativeness, the higher the 
response rate the more confident one can be that the responses received are representative. 
At lower response rates, the researcher bears the burden in particular of showing that the 
responses are not unbalanced in ways that are important to the findings-e.g., that roughly 
equal numbers of plaintiffs' and defense attorneys responded. A response rate below 50% 
generally suggests that great caution be taken in making generalizations. 
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Samples and Questionnaires in the ADR Programs 

In the ADR programs, the questionnaires differed for each district, while having a 
common focus: Does ADR reduce litigation time or cost? Does it assist parties in other 
ways, such as narrowing issues or gaining a better understanding of the opponent? Do 
attorneys fmd ADR a satisfactory and fair process? Within this general inquiry, we focused 
on other matters of specific interest in each court. 

The population of cases from which each sample was drawn included only cases that 
had been filed since the demonstration program began, cases that were eligible for the 
demonstration program, and cases in which issue was joined or a judge had had some 
involvement.12 Beyond this, the samples differed from district to district and are therefore 
discussed separately. 

Western District of Missouri 

The Western District of Missouri designed its demonstration program-the Early 
Assessment Program (EAP}-as a true experiment, in which cases of the type eligible for 
the program are randomly assigned to one of three groups: a group required to participate in 
the court's ADR process (the experimental group), a group not permitted to participate in 
the process (the control group), and a group given discretion to decide whether or not to 
participate (the volunteer group). 1 3 This design. if executed faithfully, ensures that each 
group will be composed of equivalent cases and thus permits comparison between cases 
subject to the court's new ADR procedures and those ~ot subject to the procedures. The 
court was rigorous in both its assignment of cases to groups and in not permitting cases to 
switch from one group to another, giving us confidence that the groups are made up of 
'comparable cases and that any differences observed in the litigation time or costs between 
the groups may be attributed to the demonstration program. (See Chapter V, section B.4 
for more information about assignment of cases to groups.) 

The fIrst of the two questionnaires used in this district was sent to attorneys in a 
random sample of cases drawn from civil cases terminated in 1995, filed since the 
demonstration period began, eligible for the program, and in which issue was joined or a 
judge had some involvement. Included in the sample were cases from each of the three 
groups, the experimental, volunteer, and control groups. The purpose of the questionnaire 
was to ask attorneys for their assessment of the court's management of their case and the 
effects of that management on litigation time and cost. Because the sample included 
attorneys whose cases had been subject to the co~' s Early Assessment Program and 
attorneys whose cases had not been, our intention was to assess whether the two groups 

12 See supra, note 6. 

13 See Chapter V, section B.3 for a description of the Early Assessment Program. Cases not 
eligible for the EAP program are multi-district cases, social security appeals, banlcruptcy 
appeals, habeas corpus actions, prisoner pro se cases and other pro se cases where 
appointment of counsel is pending, class actions, and student loan cases. 
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evaluated the court's practices differently. Subsequently, however, we have concluded that 
the sample was flawed, and we have not relied on the data collected through this 
questionnaire. I 4 

We have, instead, relied substantially on the second questionnaire used in this district, 
although it has the drawback of representing only the views of attorneys who participated in 
an Early Assessment Program session. 1bis is a particular shortcoming with regard to 
estimates of the cost of litigation, since we have estimates only for cases subject to the EAP 
and not for cases that did not participate in the process. 

The questionnaire we relied on, which we developed jointly with the court, has been 
sent, upon case termination, to all attorneys who have participated in EAP sessions since the 
program's inception. IS Respondents return the questionnaires to the court, which sends 
copies to the Center. The questionnaire seeks the attorneys' opinions on the effects of the 
EAP session on the time and cost of litigation, as well as on a number of other case 
dynamics. (A copy is included at the end of this appendix.) 

The data for the present study come from the population of cases in which EAP 
sessions were held and the case had terminated between January 1, 1992, the program's 
inception, and December 31, 1995. As shown in Table A.3 (page A-12), during that time 
questionnaires were sent to 1781 attorneys, representing 772 cases. For some cases, 
questionnaires were sent to more than one attorney for each side because there were 
multiple parties or because more than one attorney attended the EAP session for a single 
party. Most of our analyses are based on the individual respondent, but where 
appropriate-e.g., estimates of cost per party-the analysis is by party instead of by 
respondent. The overall response rate of 74%, quite well balanced between plaintiffs and 
defendant's attorneys, gives us confidence that the responses are representative. 

Northern District o/West Virginia 

The demonstration program in the Northern District of West Virginia-the Settlement 
Week Program-applies to all eligible civil cases.16 Selection of cases for participation in 
settlement week is made by the judges on a case-by-case basis, not through random 

14 In the Early Assessment Program, cases subject to the program are likely to participate in 
an early assessment (or mediation) session before issue is joined or a judge has become 
involved in the case. In restricting the sample to cases in which issue was joined or there 
had been judge involvement, we potentially diminished the effect of the EAP by 
eliminating from the sample cases that tenninated very early. 

IS When the court designed the EAP, the judges included in the general order authorizing the 
program a provision for·routine monitoring of its effects. The court's interests and ours 
converged in development of a questionnaire sent to all attorneys who participate in an 
EAP session. 

16 See Chapter VI, section B.3 for a description of the settlement week program. Cases not 
eligible for settlement week are student loan, veterans benefits, and social security cases; 
habeas corpus and prisoner conditions-of-confinement cases; bankruptcy appeals; land 
condemnation cases; and asbestos product liability cases. 
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assignment as in Missouri Western. I7 In this district, our intention was to seek attorney 
opinion in general about the effect of the court's case management on litigation time and 
costs and also to obtain an assessment of settlement week from attorneys who had been 
through that process (a copy of the questionnaire is included at the end of this appendix). 
Thus, the sample was drawn from the court's general civil cases, rather than from settlement 
week cases only, and a single questionnaire was developed to survey both attorneys who 
participated in settlement week and those who did not. 

Because selection of cases for settlement week lies within the judges' discretion (see 
Chapter VI, sections B-3 and B.5 for a description of case selection), the sample of 
settlement week cases and the sample of non-settlement week cases do not constitute 
comparable groups and were not drawn for the purpose of making comparisons. 
Differences between the groups are noted in the repon, but with caveats. 

The sample in this district is constrained by two conditions. First, the district is small 
and the population of eligible cases is likewise small. Second, the court asked us to survey 
as few cases as possible. These conditions, in addition to our decision to draw a sample 
from the general 'Civil caseload, resulted in a sample with a fairly small number of settlement 
week cases, which meant that for some analyses we did not have sufficient cases to 
determine whether the fmdings were statistically significant (specific instances are noted in 
therepon). 

As in the case management districts, the sample in this district was adjusted to correct 
for bias that might be introduced by using a termination cohort. l 

g Altogether, as shown in 
Table A.3, questionnaires were sent to 282 attorneys in 143 cases. Questionnaires were 
mailed in two separate waves, the first covering cases terminated in the first six months of 
1995 and the second covering cases terminated in the second six months of 1995.19 The 
response rate was high-77o/o-and the responses were almost equally balanced ~tween 
plaintiff s and defendant's attorneys, giving us considerable assurance that the responses 
are representative. 

Northern District of California 

The Northern District of California has several ADR programs, two of which are new 
programs adopted under the CJRA.20 The court, however, considered each of its ADR 

17 We were not able to persuade the court to assign cases randomly for the duration of this 
project. Because the program dated to 1987 and had become part of the district's culture, 
the court was concerned about withdrawing the settlement week opportunity from cases 
that would otherwise have participated in it. 

IS See supra, note 8. 

19 Questionnaires were mailed in October 1995 and May 1996. 

20 See Chapter IV, section B.3 for a description of California Northern's several ADR 
programs. 
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programs to be part of the demonstration project, and thus we included in our study cases 
subject to each of the ADR processes. 

Our greatest difficulty in selecting a sample was in identifying from the court's docket 
which cases had been referred to ADR and which had not. Docketing of ADR referrals has 
not been consistent until recently, which results in different counts of cases depending on the 
criteria one uses to search the docket. Based on all possible ways of docketing the ADR 
referrals, we worked with the court to identify an appropriate population from which to draw 
a sample of cases referred to ADR. 

The sample was drawn from ADR-eligible cases flled since the demonstration period 
began on July 1, 1993 and in which the ADR process had been completed in 1995.21 We 
had a particular interest in the court's multi-option and mediation programs, the new 
procedures established under the CJRA, and therefore included in the sample all cases 
subject to these two programs while selecting a sample of cases from the population subject 
to the court's longstanding arbitration and early neutral evaluation programs. Because of 
the nature of the sample, it is important to distinguish whether the fmdings apply to all cases 
or a segment of the ADR caseload. Thus, for each analysis we examine whether the 
responses vary by ADR type and by whether the case was subject to the multi-option 
program. 

Because the court's programs differ in the method of referral to ADR-in the 
arbitration program, e.g., referral is mandatory for certain casetypes, whereas the multi­
option program gives to parties discretion to select from an array of ADR options-<>ne 
focus of the questionnaire was the consequence of and attorney opinion about different 
types of referrals. Thus, the population from which the sample was drawn included all 
cases referred to ADR, not just cases in which an ADR session had been held. As a 
consequence, the 45% of our respondents who had not participated in an ADR session 
completed only a very small portion of the questionnaire. Most analyses rely on the 
respondents who had participated in an ADR session.22 

Overall, the questionnaire was sent, in July 1996, to 793 attorneys representing 413 
cases. As shown in Table A.3, 54% of the recipients returned the questionnaire, the lowest 
response rate in our study and one that suggests some caution in generalizing from the 
fmdings.23 The even balance of the responses between plaintiff's and defendant's attorneys 
provides some assurance, however, that the sample is representative. 

21 Eligibility for ADR in California Northern depends on tbe type of case, type of ADR 
program, and judge to whom the case is assigned. See Chapter IV, section B.3. 

22 Because the court had established several ADR options and hoped to determine which ones 
worked best for which types of cases, we discussed with the court random assignment of 
cases to ADR processes for the duration of this project. For a number of reasons, however, 
including the fact that the arbitration and early neutral evaluation programs were well­
established, the court declined to use random assignment. 

23 Two factors may explain the lower response rate: (1) The questionnaires were not sent until 
well after the ADR events occurred in these cases, and attorneys may not have been able to 
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For each case in which an ADR session was held, we also sent a questionnaire to the 
neutral who conducted the ADR session, including magistrate judges when that was the 
method of ADR used. Of the 413 cases in our sample, neutrals were identified for 195 of 
them. A third of these neutrals-67%--retumed the questionnaire, as shown in Table A.3.24 

Table A.3 
Time Frame of Sample, Number of Questionnaires Sent, 

and Response Rates, By District 

District Sample Time Frame # Cases in I # Q'naires %Q'naires % WboAre 

Sample • Sent Returned Pl'tiffs Defdants 

CA·N Cases filed since 7/1193. 413 793 54.0 50.0 50.0 
referred to ADR, and complet- attorneys 67.0 

• ing the ADR process in 1995 195 neutrals 

MO-W25 Cases filed since 111192, 772 1781 74.0 45.0 
i 

55.0 
participated in an EAP session, 
and tenninated by 12131195 

WV-N Cases filed since 111192, tenn- 143 282 77.0 51.0 49.0 
inated in 1995, issue joined 
and/or some judge involvement 

Nature of the Analysis 

From the questionnaire data in each of the five districts, we extracted basic descriptive 
infonnation about attorneys' and neutrals' assessments of the case management or ADR 
procedure used in their case. We then examined, using a Chi-square test, whether these 
perceptions of program effectiveness varied by certain attorney or case characteristics, using 
p $ .05 as the level of statistical significance.26 Our data and analytical approach pennit us to 
describe the phenomena under study-Le., to describe the respondents' evaluations of the 
demonstration programs and associations between respondents' evaluations and other case 
characteristics-but do not permit causal inferences about these programs. It is fair to say, 
for example, that "65% of the attorneys believe the ADR procedure reduces litigation costs" 
but not that "the ADR procedure reduces litigation costs." 

remember the events. (2) Attorneys in cases referred to ADR but who had not participated 
in an ADR session may have thought they did not need to complete the questionnaire. 

24 The California Northern questionnaires are included at the end of this appendix. 

25 Questionnaires were sent to the population of cases, rather than a sample, and to all 
attorneys who participated in an EAP session, not just to one representative per side. 

26 In each district, we do not necessarily present results for all items on the questionnaires, 
since some were extraneous to the discussion or provided redundant information. 
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Caseload Analysis 

In addition to collecting information from judges and attorneys, we examined caseload 
data to ascertain any effects of the case management and ADR programs on the overall 
condition of each court's civil caseload. The analysis differed for Missouri Western 
because of opportunities afforded by the experimental nature of the court's program. 

Michigan Western, Ohio Northern, California Northern, and West Virginia Northern 

For the fISCal years 1988 to 1995-a period both preceding and following 
implementation of the demonstration programs-we measured the following indicators of 
the caseloads in Michigan Western, Ohio Northern, California Northern, and West Virginia 
Northern: 

• number of cases filed 
• number of cases terminated 
• number of cases pending at year end 
• mean age of pending cases 
• mean age of terminated cases 
• median age of terminated cases 

The purpose of this analysis was to determine whether any changes occurred in these 
coutts' caseloads following implementation of the demonstration programs. Theoretically, 
for example, given the programs' goal of reducing litigation time, we might see reductions 
in the age of pending and terminated cases. As we discuss in the report, a number of other 
factors may also explain changes in caseload trends, so our analysis is suggestive only. 

Data for this analysis were extracted from electronic files provided by the Administrative 
Office of the U.S. Courts, which report the filing and termination dates for each civil case. 
The number of cases filed, terminated, and pending are simply counts of cases for each court 
for each year. Mean age of pending and terminated cases is the average age of all pending 
and tenninated cases, also measured for each fiscal year. The median age of terminated cases 
is the age of the mid-point case-i.e., half the cases terminated in a given year were older and 
half were younger than this case. These measures were graphed to pennit examination of 
trends in the coutts' caseloads, with separate graphs prepared for the general civil caseload 
and for the administrative caseload.27 The graphs are discussed in Chapters I-VI. 

Z7 The administrative caseload includes student loan, veterans' benefit, social security, prisoner, 
bankruptcy, land condemnation, and asbestos cases. The general civil caseload includes the 
remaining types of cases: contract, personal injury, civil rights, patent, copyright, ERISA, 
labor, tax, and securities cases, as well as other actions brought under federal statutes. In 
Michigan Western and Ohio Northern, the administrative caseload is included in the 
demonstration programs. 
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Missouri Western 

fu Missouri Western we also examined caseload data, using data extracted from the 
Administrative Office data fJ.les, as well as infonnation provided by the court about the group 
assignment of each case-i.e., whether the case was required to participate in the Early 
Assessment Program, could volunteer to participate (and whether it had), or was prohibited 
from participating. We then examined the median age at disposition of cases assigned to each 
of the three groups, to determine what effect the Early Assessment Program had on case 
disposition time. 

Because a substantial proportion of the cases fIled during the study period (111192 -
8131196) remained pending at the end of that period, we could not in the conventional fashion 
compute mean or median times to disposition. Computations based only on tenninated cases 
would be distorted downward because the terminated cases include disproportionately few of 
the cases reaching advanced ages. This problem, called censoring of the data, was overcome 
by using life table methods. long standard in actuarial work. and more recently in general 
statistics, where it is called survival analysis. This analysis includes pending cases and 
estimates their expected age at tennination. 

The essence of the method is to compute from the sample the survival rates for cases at 
each age: the survival rate for cases at age nine months is the number of cases reaching age 
ten months divided by the number reaching nine months and observed for at least ten 
months. It is then a fairly straightforward matter to determine the mean and median ages 
that would result if these survival rates continued to apply to cases still to be disposed of. fu 
the graphs discussed in Chapter V, the median age at disposition is based on a survival 
analysis of the cases assigned to each of the three groups in this district. 

Endnote 

Except for the fmdings we report'about caseload trends and the analysis of age at 
disposition in Missouri Western, both of which are based on fJ.ling and termination dates, 
most other measmes of program impact reflect attorneys' and judges' subjective evaluations 
of the programs. While their beliefs about the demonstration programs' value are important 
facto~ in weighing program impact, their perceptions should not be taken as conclusive 
evidence of actual program impact. Only the fmdings regarding age at disposition in 
Missouri Western provide such evidence. 
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Purpose 

Evaluation of Federal Court Case Management Practices 
United States District Court for the Western District of Michigan 

Questionnaire for Attorneys in Oosed Cases 

Case records in the Western District of Michigan show that you represented a party in the case identified above. This 

questionnaire seeks your views about the court's management of this case, the timeliness with which it was resolved, and 

the reasonableness of its litigation costs. We appreciate your taking a few minutes to complete the questionnaire. ~lease 

answer all questions with reference to this case only. 

Wbo Should Complete the Questionnaire 

Please have this questionnaire completed by the primary attorney (or attorneys) from your fll1I1 or organization who 

represented your client or clients in this case. If that is someone other than yourself, please pass the questionnaire along 

to the appropriate attorney. If the attorney who handled this case is no longer with your firm or office, please pass the 

questionnaire on to that attorney or let us know the attorney is no longer available. We are sending a similar question­

naire to attorneys on the opposing side. 

Conf"Jdentiality 

All infonnation that would permit identification of this case, the lawyers, or the parties is strictly confidential. Findings 

will be reported in the aggregate so no individual person or case can be identified. The code number on the back of the 

questionnaire will be used only to link information from this questionnaire to information we have about the case from 

court records and to follow up with those who do not respond. This number is known only to the researchers involved in 

the project. 

Returning the Questionnaire 

Please return the questionnaire in the enclosed envelope addressed to The CJRA Demonstration ProjectIMI-W, The 

Federal Judicial Center, One Columbus Circle, N.E., Washington, D.C. 20002. 

If Yon Have Questions, Please Call One of the Project Coordinators: 

Donna Stienstra Molly Johnson 

(202) 213-4010, Ext. 356 (202) 213-4086, Ext. 380 





Case Management Evaluation, Western District of Michigan 

PART 1: CHARACTERISTICS OF TIns CASE 

Before turning to the court's management of this case, we would like to know a little about the case itself. 

1. Please indicate which type of client you represented. 

Please check all that apply. 

-1 Myself 

-2 A business or corporation 

---3 Federal, state, or local government 

--4 An individual or individuals ----> How many individuals? ______ _ 

---5 Other. Please specify type. 

2. What was at stake in this case? 

Please check all that apply. 

-1 Money 

-2 Injunctive relief 

---3 A long-standing relationship between parties 

--4 Possibility of future litigation based on similar claims 

---5 Possibility of legal precedent of significant consequence 

--6 Desire to vindicate rights a party felt had been violated 

_7 Other. Please specify. ___________ _ 

3. What was the nature of the federal court outcome in this case? 

Please check all that apply. 

-1 My client won a monetary judgment or settlement. 

-2 My client won on a non-monetary claim or issue. 

-3 My client lost a monetary judgment or settlement. 

--4 My client lost on a non-monetary claim or issue. 
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4. How would you rank this case, relative to other civil cases in this district, in terms of the following characteristics'? 

Please circle one number 
on each line. Very Hi,h Hi&h Medium L.ruY: Very Low ~ 

a. Complexity of legal issues I 2 3 4 5 6 

b. Complexity of factual issues I 2 3 4 5 6 

c. Procedural complexity 2 3 4 5 6 

d. Amount of formal discovery I 2 3 4 5 6 

e. Amount of informal discovery 2 3 4 5 6 
exchange or disclosure 

f. Unnecessary or abusive discovery 2 3 4 5 6 

g. Disputes over discovery 2 3 4 5 6 

h. Contentiousness of relationship 2 3 4 5 6 
between parties 

i. Contentiousness of relationship 2 3 4 5 6 
between attorneys 

j. Degree to which parties agreed on 2 3 4 5 6 

the issues in the case after responsive 
pleadings were filed 

k. Degree to which parties agreed 2 3 4 5 6 
on the value of the case after 
responsive pleadings filed 

1. After responsive pleadings were I 2 3 4 5 6 

filed, likelihood the case would 
go to trial 

m. Monetary stakes involved 2 3 4 5 6 

n. Significance of non-monetary 2 3 4 5 6 
stakes involved 

5. If there was formal discovery in this case, please answer the next two questions. If there was no formal discovery, please 

go to Question 6. 

5.a. Approximately how many depositions were taken in this case on behalf of your client or clients? 

Please check one. _1 Zero 

1-4 

-3 5-8 

--A 9-15 

_5 16ormore 

---> Approximately how many of these were 

depositions of expert witnesses? 
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S.b. Approximately how many interrogatories were served in this case on behalf of yonr client or clients? 

Please count individual questions and subparts as separate interrogatories. 

Please check one._1 Zero 

--2 1-20 

-3 21-30 

31-50 

-5 51 or more 

6. How was the federal court outcome of this case determined? 

Please check all that apply. 

-1 By trial decision 

--2 By judgment on a motion 

-3 By remand or transfer to state court or elsewhere 

----4 By involuntary dismissal 

--5 By settlement agreement among the parties 

--6 By another method. Please describe. ________________ _ 

7. If this case settled, what caused it to settle--e.g., an action or procedure of the court, such as ADR or a ruling on a motion; 

a characteristic of the case, such as clear liability; a characteristic of a party, such as a pressing need for money? 

PART 2: TIlE TIME AND COST OF LITIGATING THIs CASE 

8. How would you rate the amount of time it took for this case to move from filing to disposition in this court? 

Please check one. _1 This case was moved along too slowly. 

-2 This case was moved along at an appropriate pace. 

-3 This case was moved along too fast. 

----4 No opinion. 
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9. How would you rate the cost to your client of litigating this case from filing to disposition in this court? 

10. 

. Please check one. _I The cost of litigating this case was higher than it should have been . 

-2 The cost of litigating this case was about right. 

-3 The cost of litigating this case was lower than it should have been. 

--4 No opinion. 

On September I. 1992. the court implemented its Differentiated Case Management Program (DCM), in which most cases 

are assigned to one of the court's six case management tracks: voluntary expedited, expedited, standard. complex, highly 

complex, and administrative. Some of the requirements of the DCM program are listed below and on the next page, along 

with several other aspects of the court's case management practices. For each, please indicate your assessment of its effect 

on the time and cost of this case. If absence of the procedure affected time or cost, circle "0" to indicate it did not occur 

and then note its effect on time and cost. Also circle "0" if the procedure did not apply in this case. 

Effect on litigation time Effect on litigation cost 

Components of Did not . Lowered Increased 
DCMProgram occurlDoes Moved this Slowed this No cost of this cost of this "No 

not apply case along case down effect case case effect 

Assignment of case to one of 0 2 3 1 2 3 
the court's case management 
tracks 

Early case management 0 2 3 1 2 3 
conference with judge 

Joint case management report, 0 2 3 1 2 3 
prepared and filed by counsel 
prior to case management 
conference 

Scheduling order issued 0 2 3 2 3 
by judge 

Numericallirnits on 0 2 3 I 2 3 
interrogatories 

Numerical limits on depositions 0 2 3 1 2 3 

Time limits on discovery 0 2 3 1 2 3 

Judge's handling of motions 0 2 3 2 3 

Judge's trial scheduling 0 2 3 1 2 3 
practices 

Standardization of court 0 1 2 3 1 2 3 
forms and orders 
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Effect on litigation time Effect on litigation cost 

Components of Did not Lowered Increased 
DCMProgram occurlDoes Moved this Slowed this No cost of this cost of this No 

not apply case along case down effect case case effect 

Attendance at settlement 0 2 3 1 2 3 
conferences of representatives 
with authority to bind parties 

More contact with judges and/or 0 2 3 2 3 
magistrate judges 

Other Case Management 

Paperwork required by the 0 1 2 3 1 2 3 
court or judge 

Parties ordered to disclose 0 2 3 1 2- 3 
discovery material without 
waiting for formal request 

Court or judge's ADR 0 2 3 1 2 3 
requirements 

Use of telephone, rather than 0 1 2 3 1 2 3 
in-person meeting, for court 
conferences 

11. The overall effect of the Differentiated Case Management (OeM) Program on litigation timeliness and cost may be different 

from the effect of each of its individual components. Overall, what was the effect of the DCM Program on 

1. the timeliness of this case? 2. the cost of this case? 

-1 Expedited the case -1 Decreased the cost 

--2 Hindered the case --2 Increased the cost 

-3 Had no effect on the time it -3 Had no effect on the cost 
took to litigate this case Sof this case 

12. How appropriate, in your view, was the track assignment, or absence of a track assignment, in this case? 

Please check one. -1 The case was not assigned to a track and should have been. 

--2 The case was not assigned to a track and that was appropriate for this case. 

---3 The case was assigned to an appropriate track. 

--4 The case was assigned to an inappropriate track. Please explain below why 
it was inappropriate. 
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13. Overall, do you think the Differentiated Case Management Program provides an effective case management system or not? 

Please check one. -1 Yes, it is an effective system. 

_2 No, it is not an effective system. 

---> Please explain below. 

6 

14. Other factors may have influenced the timeliness and cost of litigation in this case~.g., other requirements of the court or 

of the judge assigned this case; the nature of the court's caseload or of this case; or practices of the attorneys or parties 

involved in this case. Please describe any other factors that explain the pace and the cost of the litigation of this case in this 

court. Include factors that helped as well as those that hindered the progress of the case. 

PART 3: ALTERNATIVE DISPUTE RESOLUTION IN THIs COURT 

This court provides several forms of alternative dispute resolution (ADR), including arbitration, Michigan Mediation~ 
early neutral evaluation, settlement conferences, and summary jury trials. 

15. Regardless of whether or not an ADR session actually took place in this case, was the case referred to any fonn of ADR, 

either by stipulation or choice of the parties or by order of the court? 

Please check one. 

-1 No, this case was not referred to ADR. --> Please go to Question 20, page 8. 

-2 Yes, this case was referred to ADR. ----> Please continue with the next question. 
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16. Please check each type of ADR to which this case was referred and the method by which it was referred. 

1 2 3 
Parties stipulated Court ordered Judge and parties 
to or chose to use parties to use agreed on this 

Type of APR Procedure this form of ADR this form of ADR form of ADR 

_1 Court's nonbinding arbitration program [ ] [ ] 

_2 Court's Michigan Mediation program [ ] [ ] [ 

-3 Court's early neutral evaluation program [ ] [ ] [ ] 

--4 Settlement conference with a district judge [ ] [ ] [ ] 

--5 Settlement conference with a magistrate judge [ ] [ ] [ 

-6 Settlement discussions with a special master [ ] [ ] [ ] 

-7 Summary jury trial [ ] [ ] [ ] 

--8 Private (non-court based) ADR [ ] [ ] [ ] 

_9 Other: [ ] [ ] [ ] 

17. -Did any ADR activities actually take place in this case-e.g., preparation for an ADR session, attendance at an ADR 

session, discussion with the court's ADR personnel, etc.? 

Please check one. 

-I Yes, one or more ADR activities did take place in this case. 

--2 No, no ADR activities took place in this case. --> Please check one response below. 

_1 Case settled before any ADR activities occurred. 

_. 2 Other. Please describe below. 

18. Did this case or any part of it settle as a direct result of referral to or participation in an ADR process? 

Please check one. _1 No, ADR did not contribute to a settlement in this case. 

--2 Yes, the entire case settled as a result of ADR. 

-3 Yes, a part of the case settled as a result of ADR. 
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19. What is your overall view of the referral to ADR in this case? 

Please check all that apply. 

_1 ADR was unnecessary in this case. 

-2 ADR was harmful in this case. ---> Please explain below. 

-3 ADR was helpful in this case. 

--4 A different fonn of ADR would have 
been more appropriate in this case. 

20. If this case was not referred to ADR, what do you think should have been done in this case regarding ADR? 

Please check one. 

_I This case did not need an ADR procedure. 

-2 This case would have benefited from an ADR procedure. Please specify which one(s). 

PART 4: SATISFACTION AND FAIRNESS 

21. Overall, how satisfied are you with the outcome ,of this case for your client or clients? 

Please check one. _I 

-2 Somewhat satisfied 

---3 Somewhat dissatisfied 

--4 Very dissatisfied 

Z2. How fair do you think the outcome of this case was for yoUr client or clients? 

Please check one. -I Veryfair 

-2 Somewhat fair 

---3 Somewhat unfair 

--4 Very unfair 
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23. How satisfied are you with the court's management of this case for your client or clients? 

Please check one. -1 Very satisfied 

-2 Somewhat satisfied 

--3 Somewhat dissatisfied 

---4 Very dissatisfied 

24. How fair do you think the court's management of this case was for your client or clients? 

Please check one. _1 Very fair 

-2 Somewhat fair 

--3 Somewhat unfair 

---4 Very unfair 

25. Overall, how satisfied are you with how this case progressed through this court? 

Please check one. _1 Very satisfied 

-2 Somewhat satisfied 

--3 Somewhat dissatisfied 

---4 Very dissatisfied 

PART 5: ATTORNEY INFORMATION 

Answers to the foUowing questions will help us determine if the court's case management practices have different effects 
for different attorneys or types of practice. 

26. How many years have you practiced law? _______ years 

27. What percentage of your work hours has been devoted to federal district court civil litigation during the past five years (or, 

if less than five years, during the time you have been in practice)? 

_______ % of my work hours over the last five 
years 

28. In approximately how many civil cases have you been involved in the Western District of Michigan, including this one? 

_______ civil cases 
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29. Which of the following best describes your practice setting? 

Please check one. -1 Sole practitioner 

_2 Private law fIrm of 2-25 attorneys 

-3 Private law fIrm of >25 attorneys 

-4 Federal. state. or local government 

--5 Corporate or other in-house counsel 

---6 Legal aid or legal services organization 

_7 Other. Please specify. ___________ _ 

PART 6: COMPARISON OF PAST AND PREsENT CIVIL CASE MANAGEMENT PRACTICES 

10 

30. Did you handle any civil cases in the federal court in the Western District of Micbigan prior to September 1, 1992, the da1e 

on wbich the court implemented its Differentiated Case Management Program? 

Please check one. _1 No. ---> Please go 10 Question 34. 

_2 Yes. --> Please continue with the next question. 

31. Approximately how many civil cases did you handle in this coun prior to September 1, 1992? ______ cases 

32. Please compare the court's case management procedures prior to January 1, 1992-that is, before the Differentiated Case; 

Management Program was implemented-to the procedures now used under the Differentiated Case Management Program. 

Under the court's prior case management procedures 

Please circle one number on each line. Much Higher Abouttbe Lower Much lean't 
higher same lower say 

a. total attorney time in this case 1 2 3 4 5 6 
would have been 

b. total costs of litigating this case 1 2 3 4 5 6 
would have been 

c. time from filing to disposition in 2 3 4 5 6 
this case would have been 
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33. How different are the court's case management practices under the Differentiated Case Management (DCM) Program 

compared to the court's case management practices before implementation of the DCM Program? 

Please check one. -1 There is no difference at all. 

-2 There is some difference. 

---3 There is a substantial difference. 

--4 There is a very great difference. 

---5 I can't say. 

34. Please use the space below for any additional comments you have about the case management system of this court or about 

the timeliness, cost, and management of this case. Specific suggestions for improvement are also welcome. Please attach 

additional pages if necessary. 

THANK YOU. 

Please return the questionnaire in the enclosed envelope. If you have questions, call Donna Stienstra at (202) 273-4070 

or Molly Johnson at (202) 273·4086. 

FoIlow·Up Code LogIn First Data Entry . Second Data Entry 





United States District Court for the Northern District of California 

Questionnaire for Attorneys in Cases Referred to Alternative Dispute Resolution 

Our records show that you represented a party in an alternative dispute resolution process in the above-captioned case. We would 

appreciate your taking a few minutes to fill out this questionnaire, which asks about your experiences with the ADR process to which 

this case was referred. Please answer all questions with reference to this case only. 

Who Should Complete the Questionnaire 

Please have this questionnaire completed by the primary attorney(s) from your finn or organization who represented your client or 

clients in the ADR proceedings in this case. If that is someone other than yourself, please pass the questionnaire along to the 

appropriate attorney. If the attorney who handled this case is no longer with your finn. please send the questionnaire to that attorney or 

let us know that attorney is not available. We are sending a similar questionnaire to attorneys and clients on all sides. 

Confidentiality 

The completed questionnaires are available only to researchers at the Federal Judicial Center, who will report only aggregated 

findings. All information that would permit identification of this case, the lawyers, or the parties is strictly confidential. The code 

number on the back of the questionnaire, which is known only to the researchers at the Center, is used solely to follow up with those 

who do not respond and to link information from this questionnaire to information about the case frot;rJ coUrt records. To provide 

feedback to neutrals so they can improve their performance where necessary, the ADR Director and Deputy Director would like to 

share with them the attorneys' evaluations of their performance. which the Center will provide to the Director in aggregate form. If 

you prefer that your evaluation of the neutral not be reported to the neutral, even aggregated with the responses of other attorneys, 

please check the box to the right. 

Please do not include my responses in the report to the neutral. [] 

Completing and Returning the Questionnaire 

Please use the enclosed envelope to return the questionnaire within the next three weeks to The ORA Demonstration ProjectlCA-N. 

The Federal Judicial Center. One Columbus Circle, N.E., Washington. D.C. 20002. If you have questions about the questionnaire. 

please call one of the project coordinators: 

Donna Stienstra Molly Johnson 

(202) 273-4070, Ext. 356 (202) 273-4086, Ext. 380 





ADR Questionnaire for Attorneys, Northern District of California 

ADR USE IN TInS CASE 

1. The court's records show that this case was referred to the ADR process identified on the preceding page. Did an ADR 

session-for example, an early neutral evaluation (ENE) conference or a mediation session-actually take place? 

Please check one. [ ]1 No, but I had one or more conversations with an ADR neutral. ----> Please continue at Q. 2. 

[ ]2 No, and I had no contact with an ADR neutral. ----> Please continue at Q. 2. 

]3 Yes, I did participate in an ADR session. ---> Please sldp to Q. 3. 

2. Why, even though this case was referred to this ADR process, did no ADR session occur in this case? 

Check all that apply. [ ] I This case was resolved or moved to another court 

before any ADR activities occurred. 

]2 The parties persuaded the judge and/or court staff 
that ADR was inappropriate for this case. 

]3 The possibility of an ADR session motivated the 
parties to settle before the session. 

]4 Other. Please explain: 

THE ADR PROCESS IN TInS CASE 

---> Please skip to Q. 22, page 6. 
and continue. 

3. The remainder of this questionnaire asks about your experience in the ADR process identified on the preceding page. If our 

information is incorrect and you are answering about your experience in a different ADR process, please identify that process. 

4. With respect to the timing of the initial (or only) ADR session in this case, do you think it was held 

Please check one. 11 Much too early. 

]2 Somewhat too early. 

]3 At about the right time. 

14 Somewhat too late. 

]5 Much too late. 

If you thought the session was held too early or too late, please explain below why the timing was inappropriate. 
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5. Please indicate how helpful the ADR process was in each of the following ways. If a statement does not apply in this case or the 
ADR process you used, mark column 5. 

1 2 3 4 5 
Very Moderately Slightly· Of no help Not 

~lJ:!fyl htl12iY1 hell2fiJl jlt all a12121icabll: 
Please check one response for each statement. 

5a. Clarifying or narrowing liability issues in the case. [ ] [ ] [ ] [ J 

Sb. Clarifying or narrowing monetary differences in the case. [ ] [ ] [ J [ ] [ ] 

5c. Allowing me to identify the strengths and 
weaknesses of my client's case. [ ] [ ] [ J [ ] [ ] 

5d. Allowing me to identify the strengths and 
weaknesses of the other side's case. [ ] [ ] [ ] [ ] [ ] 

Se. Encouraging the parties to be more realistic about 
their respective positions. [ ] [ ] [ ] [ ] [ ] 

5f. Improving communication between the different 
sides in this case. l ] [ ] [ ] [ ] [ ] 

Sg. Giving one or more parties an opportunity to 
"tell their story." [ ] [ ] [ ] [ ] 

Sh. Preserving a relationship between the parties. [ J [ J [ ] [ ] [ ] 

Si. Allowing the parties to explore solutions that 
would not be likely through trial or motions. [ ] [ ] [ ] [ ) [ ) 

5j. Moving the parties toward settlement [ ) [ ] [ ] [ ] [ ] 

Sk. Allowing the clients to become more involved 
in the resolution of this case. [ ] [ ] [ ] [ ] [ J 

51. Assisting the parties with planning the case 
schedule, discovery. or motions. [ ] [ ] [ ] 

5m. Providing a neutral evaluation of the case. [ ] [ ] [ ] [ J [ ] 

Sn. Moving the parties toward entering stipulations 
and/or eliminating certain issues in the case. [ ] [ ] [ ] [ ] [ ] 

6. Compared to resolving this case without use of ADR, did this ADR process increase or decrease any of the following? 

1 2 3 4 5 6 
Increased Increased No Decreased Decreased I can't 
mi\11;i SQmcwbal cff~ ~Qms:wbi1 mi\tlj: ~i!j: 

Please check one response for each statement. 

6a. The amount of formal discovery. [ ] [ ] [ ] ] [ ] 

6b. The number of motions filed. [ ) [ ] [ ] [ ] [ ] [ ) 

6c. The cost to resolve the case. [ ] [ ] [ ] [ ] [ ] [ ] 

6d. The time to resolve the case. [ ] [ ] [ ] [ ] [ ] [ ] 
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7 . Was your client present at any of the ADR sessions? 

Please check one. Please check one. 

[Jt 
[ ]2 

[ ]3 

Yes, in person. And the presence of my client 

Yes, by phone. And the presence of my client 

No. And the absence of my client 

--_.-> [ ] 1 made the session more useful. 

------> 
-_ •.• > 

[ ]2 had no effect on the usefulness of the session. 

[ ]3 made the session less useful. 

8. Did this case or any part of it settle as a direct result of this ADR process? 

Please check one. ] 1 Yes, the entire case settled as a result of ADR. 

]2 Yes, a part of the case settled as a result of ADR. 

]3 No, ADR did not contribute to a settlement in this case. 

THE ADR NEUTRAL IN TInS CASE 

9. For each item below, please place a checkmark at the point on the scale that best reflects your view about the neutral. 

9a. With respect to helping the parties settle the case, the neutral: 

Applied Wasn't [ ] 
too much sufficiently Not 
pressure 2 3 4 5 forceful applicable 

9b. With respect to getting the sides to engage in a meaningful discussion of the issues, the neutral was: 
[ ] 

Very Very Not 
effective 1 2 3 4 5 counter-productive applicable 

9c. The neuual was: 

A good A poor 
listener 2 3 4 5 listener 

9d. The neutral's treatment of the parties was: 

Very Very 
fair 2 3 4 5 Biased 

ge. The level of IIUSt you had in the neutral was: 

Very Very 
High 2 3 4 5 Low 

9f. Overall, the neutral was: 

Excellent Terrible 
2 3 4 5 

3 
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10. Did the neutral have an appropriate level of expertise in the subject matter of this case? 

Please check one. ] 1 Subject matter expertise was not needed for this case. 

]2 No, the neutral did Dot have an appropriate level of subject matter expertise. 

]3 Yes, the neutral did have an appropriate level of subject matter expertise. 

11. If you wish, please provide any other comments you have about the neutral in this case: 

COSTS OF ALTERNATIVE DISPUTE RESOLUTION 

12. How many face-to-face ADR sessions were held in this case? 

13. Approximately how many hours altogether did you spend in face-to-face 

sessions and telephone conferences in this case? 

]4. How much, if anything. did your client pay the neutral in this case? 

15. Apart from the fee paid to the neutral. how much did the ADR session(s), 

including preparation, cost your client? Please include in your estimate all 

out-of-pocket costs and attorneys' fees. 

_______ sessions 

_____________ hours 

$ 

$ 

16. The court's ADR rules require that early neutral evaluators and mediators charge no fee for the first four hours spent in the El 

or mediation session, then permit the neutral to bill at a rate of $150 per hour after that. If your case was referred to mediation 

ENE, did you stop earlier than you might have because otherwise you would have had to pay the neutral? 

Please check one. 11 Yes. 

12 No. 

13 Rule did not apply to this case. 
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17. Please consider what your client's total litigation costs through settlement, judgment. or other disposition would have been if 

this case bad not been assigned to ADR. Include attorneys' fees and other expenses, but exclude any judgment or settlement 

you paid. Compared to those costs, what effect do you think participation in this process will have-or, if your case has 

terminated, what effect do you think it did have-on your client's total litigation costs? 

Please check one. ] 1 The ADR process will have [has had] no effect on my client's costs. 

12 The ADR process will decrease [decreased] my client's costs. ---> By approximately: 

$,------

[ h The ADR process will increase [increased] my client's costs. -->' By approximately: 

I consider this increase in cost: 11 Worthwhile 

12 Not worthwhile 

OVERALL IMPRESSIONS OF nus ADR PROCESS IN nus CASE 

18. Overall. how satisfied were you with the outcome of this ADR process? 

Please check one. [ ] 1 Very satisfied. 

[ ]2 Somewhat satisfied. 

[ ]3 Somewhat dissatisfied. 

[ ]4 Very dissatisfied. 

19. In your view, how fair were the procedures used in this ADR process? 

Please check one. [ 11 Very fair. 

[ ]2 Somewhat fair. 
[ J3 Somewhat unfair. 
[ ]4 Very unfair. 

20. In the future, would you volunteer an appropriate case for this particular ADR process? 

Please check one. h Yes. 

]2 No. 

21. Overall, did the benefits of being involved in this ADR process outweigh the costs? 

$,-------

Please check one. ] I Yes. ---> Please explain below what aspect of the process made it beneficial. 

12 No. ----> Please explain below what aspect of the process made it not beneficial. 
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l\iETHOD BY WInCH TmS ADR PROCESS WAS CHOSEN 

22. How was this case referred to this particular ADR process? 

Please check one. 

] 1 It was referred to this process bec~use all parties chose it. 

]2 It was referred to this process after some but not all parties chose it. 

13 The judge, not the parties. chose this ADR process. 

]4 The case was automatically referred to this ADR process at the time of filing. 

[ J5 Other. ----> Please explain. ___________________________ _ 

23. IF YOUR PARTY DID NOT CHOOSE TInS ADR PROCESS, please skip to Q 24. 

IF YOUR PARTY DID CHOOSE nus ADR PROCESS, please indicate how important each of the following factors was 
for you in choosing this particular process. 

1 2 3 4 
Very Somewhat Somewhat 

Important Important Unimportant Not at all 
Please check one response jor each statement. factor factor factor a factor 

23a. We wanted to reduce litigation costs in the case. [ J [ J [ ] [ ] 

23b. We wanted to resolve the case more quickly. [ J [ J [ ] [ ] 

23c. The ADR process would pennit more flexibility in finding a 

solution than the regular litigation process would. [ [ ] [ ] [ ] 

23d. We wanted to preserve ongoing relationships between parties. [ ] [ ] [ ] [ J 

23e. We wanted to maximize client involvement in resolving the case. [ ] [ ] [ J [ J 

23f. We wanted to preserve confidentiality. [ ] [ ] [ ] [ J 
23g. We wanted help with narrowing or clarifying the issues in dispute. [ ] [ ] [ ] 

23h. We wanted someone to facilitate settlement discussions. [ ] [ ] [ ] 

23i. We wanted an expert prediction of the likely outcome of the case. [ J [ ] [ [ J 
23j. We wanted ajudge's opinion of the case before proceeding to trial. [ ] [ J [ ] [ ] 

23k. We wanted help with planning discovery and/or motions. [ ] [ J [ ] [ J 

231. The ADR Director or Deputy Director suggested this process. [ ] [ ] [ J [ ] 

23m. This process was the least burdensome of the ADR options. [ ] [ ] [ ] [ ] 

23n. The judge encouraged us to use this process. [ ] [ ] [ J [ J 

230. We felt we had to choose something so chose this one. [ ] [ ] [ J [ J 

23p. We wan:-::d to avoid having the judge select a process for the case. [ J [ ] [ ] [ J 

23q. This was the only process the other side would agree to. [ ] [ J [ ] [ ] 

23r. Other. [ ] [ ] [ ] [ ] 
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24. Please indicate which of the following statements best reflects your view of the appropriateness of this particular ADR process 
for your case. 

Please check one. [ ] I No ADR process would have been appropriate for this case. 

[ ]2 This particular ADR process was Dot appropriate for this case. 

[ ]3 This particular ADR process was appropriate for this case. 

----> Please explain below. 

25. Which of the following would be your preference for assigning cases to ADR in this district? 

Please check one. ] I The court should offer ADR with no presumption of use and complete party discretion. 

]2 There should be a presumption that ADR will be used, but the parties should be able to opt 

out freely. 

]3 There should be a presumption that ADR will be used, but the parties should be able to opt 

out only with the consent of the judge. 

]4 The case should be ordered to ADR if anyone party requests ADR. 

]5 Each case should be automatically assigned to a specific ADR procedure regardless of party 

preferences. 

]6 Other. Please describe: 

THE ADR MULTI·OPTION PROGRAM 

Some cases are subject to the court's ADR Multi-Option Program, which provides counsel the assistance of the court's ADR Director 

and Deputy Director. 

26. Was an ADR telephone conference held in this case with the Director or Deputy Director of the court's ADR program? 

Please check one. ] 1 No, there was no ADR telephone conference. 

]2 Yes, there was an ADR telephone conference. 

----> Skip to Q. 28. 

----> Continue at Q. 27. 
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27. Did the ADR telephone conference have any of the following effects? 

1 2 3 4 
Very Much Sgrnewhat A Linle Not At A 

27a. Helped me decide which ADR process to select. [ ] [ ] [ ] [ ] 

27b. Provided me with helpful information about the [ ] [ ] [ ] [ ] 
available ADR processes. 

27c. Prompted counsel to stipulate to an ADR process. [ ] [ ] [ ] [ ] 

27d. Persuaded me that ADR could be useful for this case. [ ] [ ] [ ] [ ] 

27e. Persuaded me that ADR would not be useful for this case. [ ] [ ] [ ] [ ] 

27f. Assisted in clarifying the issues in the case. [ ] [ } [ } [ ] 

27g. Assisted in planning discovery. [ ] [ J [ } [ ] 

27h. Unduly pressured one or more sides into choosing an ADR process. [ ] [ J [ ] [ ] 

Please provide any other comments you have about the ADR telephone conference in this case: 

RESPONDENT INFORMATION 

28. Prior to this case, have you ever participated as counsel in mediation, early neutral evaluation, or arbitration, either in this court 

in another court, or in the private sector? 

Check all that apply. 11 No. 

]2 Yes, in this court. • •• - ••••••• > Approximately how many cases? ____ _ 

[ ]3 Yes, elsewhere. .._-_ ... _> Approximately how many cases? ____ _ 

[ ]4 I can't recall. 

29. Have you served as an arbitrator, mediator, or ENE neutral in court-based or private ADR programs? 

Please check one. [ ]1 No. 

[ ]2 Yes. • •• -_._-> In approximately how many cases? ______ _ 

30. TODAY'S DA1E: 
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31. We welcome any other comments or suggestions you have about the court's ADR programs. Please use the space below or 
append your comments. 

THANK YOU. 

Please return this questionnaire in the enclosed envelope. If you have any questions, you may call 

Donna Stienstra (202-273-4070) or Molly Johnson (202-273-4086), 



Alternative Dispute Resolution in the Northern District of California 

A Survey of Attorneys 

Follow-up code LogIn First Data Entry Second Data Entry 



United States District Court for the Northern District of California 

Questionnaire for Neutrals in Cases Referred to Alternative Dispute Resolution 

Our records show that you served as the neutral (mediator. arbitrator. ENE evaluator, settlement judge) in an alternative dispute 

resolution process in the above-captioned case. We would appreciate your taking a few minutes to fill out this questionnaire, which 

asks about your experiences with the ADR process to which this cas~ was referred. Please answer all questions with reference to this 
case onJy_ 

Who Should Complete the Questionnaire 

This questionnaire should be completed by the neutral to whom this case was referred. If that is someone other than yourself. please 

return the questionnaire and teU us that you are not the correct recipient. If you served as one of three arbitrators. your co-arbitrators 

will receive separate questionnaires. We are sending a similar questionnaire to the attorneys and clients in this case. 

Confidentiality 

The completed questionnaires are available only to researchers at the Federal Judicial Center. who will report only aggregated 

findings. All information that would permit identification of this case, the lawyers, the parties. or the neutrals is strictly confidential. 

The code number on the back of the questionnaire, which is known only to the researchers at the Center, is used solely to follow up 

with those who do not respond and to link information from this questionnaire to information about the case from court records. 

Completing and Returning the Questionnaire 

Please use the enclosed envelope to return the questionnaire within the next three weeks to The CJRA Demonstration Project/CA-N, 

The Federal Judicial Center. One Columbus Circle, N.E., Washington, D.C. 20002. If you have questions about the questionnaire. 

please call one of the project coordinators: 

Donna Stienstra Mony Johnson 

(202) 273-4070. Ext. 356 (202) 273-4086. Ext. 380 



Questionnaire for ADR Neutrals, Northern District of California 

ADR USE IN THIS CASE 

1. The court's records show that this case was referred to the ADR process identified on the preceding page. Was an ADF 

session-that is, an ENE conference, arbitration hearing, mediation session, or settlement conference-actually held? 

Please check one. ] 1 No, but I had one or more conversations with the parties. 

]2 No, and I had no contact with the parties. 

]3 Yes, an ADR session was held. 

----> Please continue at Q. 2. 

---> Please continue at Q. 2. 

----> Please skip to Q. 3. 

2. Why, even though this case was referred to this ADR process, did no ADR session occur in this case? 

Check all that apply. ] I The case was resolved or moved to another court 

before any ADR activities occurred. 

[ ]2 The parties persuaded the judge and/or court staff 
that ADR was inappropriate for this case. 

]3 As a result of conversations with the neutral(s), the 
case did not proceed to an ADR session. 

]4 Other. Please explain: 

THE ADR PROCESS IN THIS CASE 

---> Please skip to Q. 21, page 6. 

3. The remainder of this questionnaire asks about your experience in the ADR process identified on the preceding page. If ow 

information is incorrect and you are answering about your experience in a different ADR process, please identify that process. 

4. With respect to the timing of the initial (or only) ADR session in this case, do you think it was held 

Please check one. [ ]1 Much too early. 

[12 Somewhat too early. 

[ ]3 At about the right time. 

[ ]4 Somewhat too late. 

[ ]5 Much too late. 

If you thought the session was held too early or too late, please explain below why the timing was inappropriate: 
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5. Were clients present at any of the ADR sessions? 

Please check one. 

] 1 Yes, in person. And the presence of the clients -----> 

[ ]2 Yes, by phone. And the presence of the clients ----> 

[ ]3 No. And the absence of the clients -----> 

6. Were the parties adequately prepared for the ADR session? 

Please check one. [ 11 All parties were adequately prepared. 

Please check one. 

) 1 made the session more useful. 

12 had no effect on the usefulness of the session. 

]3 made the session less useful. 

[ 12 Some but not all parties were adequately prepared. 

[ 13 None of the parties was adequately prepared. 

7. Did one or more sides seem reluctant to be in the ADR process? 

Please check one. 

11 Yes, and I 

]2 No, andl 

-------> 

------> 

Please check one. 

J I think that lessened the effecti veness of the ADR process. 

[ 12 think that had no effect on the effectiveness of the ADR process. 

[ ]3 think that increased the effectiveness of the ADR process. 

[ ]4 don't know what effect that had. 

2 

8. Compared to resolving this case without use of 'ADR, do you think this ADR process increased or decreased any of the 

following? 

I 2 3 4 5 6 
Increased Increased No Decreased Decreased I can't 

IS!Itl;): !iQ~what di~l §om~w!J!lI CDmliI sa~ 

Please check one response for each statement. 

8a. The amount of formal discovery. [ J [ ] [ [ ] [ ) ] 

8b. The number of motions filed. ] [ ] [ ] [ ) [ ] [ ) 

8c. The cost to resolve the case. [ [ ] [ [ J [ ) [ } 

8d. The time to resol ve the case. [ ] [ J [ ] [ } [ ] 



Questionnaire for ADR Neutrals, Northern District of California 

9. Please indicate how helpful the ADR process was.in each of the following ways. IT a statement does not apply in this case or the 
ADR process you used, mark column 5. 

1 2 
Very Moderately 

helpful helpful 

Please check one response for each statement. 

9a. Clarifying or narrowing liability issues in the'case. [ ] [ ] 

9b. Clarifying or narrowing monetary differences in the case. [ ] 

9c. Allowing the parties to identify the strengths and 
weaknesses of each other's case. [ ] 

9d. Encouraging the parties to be more realistic about 
their respective positions. [ ] [ ] 

ge. Improving communication between the different 
sides in the case. [ ] 

9f. Giving one or more parties an opportunity to 
"tell their story." [ ] [ ] 

9g. Preserving a relationship between the parties. [ ] [ ] 

9h. Allowing the parties to explore solutions they 
would not likely have gotten through trial or motions. [ ] [ ] 

9i. Moving the parties toward settlement. [ ] 

9j Assisting the parties with planning the case schedule, 
discovery, or motions. [ ] [ ] 

9k. Providing a neutral evaluation of the case. [ ] [ ] 

91. Moving the parties toward entering stipulations 
and/or eliminating certain issues in the case. [ ] [ ] 

10. Did this case or any part of it settle as a direct result of this ADR process? 

Please check one. ] 1 Yes, the entire case settled as a result of ADR .. 

]2 Yes, a part of the case settled as a result of ADR. 

13 No, ADR did not contribute to a settlement in this case. 

]4 I don't know. 

3 4 5 
Slightly Of no help Not 
helpful at all applicable 

[ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] [ ] 

[ ] [ ] 

[ ] [ ] 

[ ] [ J 
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.1. Please indicate which of the following statements best reflects your view of the appropriateness of this particular ADR process 

for this case. 

Please check one. [ ] 1 No ADR process would have been appropriate for this case. 

1 ]2 This particular ADR process was not appropriate for this case. 

[ ]3 This particular ADR process was appropriate for this case. 

---> Please explain below. 

12. Overall, how helpful or detrimental do you believe the ADR session was in assisting the parties in this case? 

Please check one. [ 11 Very helpful. 

[12 Somewhat helpful. 

[13 It had little impact on the case. 

[ ]4 Somewhat detrimental. 

[ ]5 Very detrimental. 

[ ]6 I can't say. 

ADMINISTRATION AND COSTS OF THE ADR PROCESS IN THIS CASE 

13. Was this case an appropriate one for you, or should it not have been assigned to you? 

Please check one. ] 1 This was an appropriate case for me. 

]2 This case should not have been assigned to me. ---> Please explain below. 

14. Do you feel you had an appropriate level of expertise in the subject matter of this case? 

Please check one. [11 Subject matter expertise was not needed for this case. 

[ ]2 No, I did not have an appropriate level of subject matter expertise. 

[]3 Yes, I did have an appropriate level of subject matter expertise. 
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15. Did you receive adequate guidance from ADR program staff about preparing for and conducting the ADR session? 

Please check one. 11 Yes. 

[ ]2 No. ----> Please explain below. 

16. How many face-ta-face ADR sessions were held in this case? 

17. Approximately how many hours altogether did you spend in face-ta-face 

sessions and telephone conferences in this case? 

18. Approximately how many hours did you spend preparing for sessions 

and telephone conferences? 

______ sessions 

______ hours 

19. The couri's ADR rules require that neutrals charge no fee for the fIrSt four hours spent in an early neutral evaluation or mediatio 

session, then permit the neutral to bill at a rate of $150 per hour after that. If you conducted a mediation or early neutr: 

evaluation session in this case and the parties did not settle and did not go beyond four hours, did they stop because otherw~ 

they would have had to pay the fee? 

Please check one .. 11 Yes. 

]2 No. 

]3 I did not ask to be paid. 

]4 Rule did not apply to this case. 

20. If you received payment for your ADR service, how much did you receive? From the court: $ _______ _ 

From the parties: $ _______ _ 
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FUTURE OF THE COURT'S ADR PROGRAMS 

21. Which of the following would be your preference for assigning cases to an ADR process in this district? 

Please check one. h 
[ ]2 

The court should offer ADR with no presumption of use and complete party discretion. 

There should be a presumption that ADR will be used, but the parties should be able to 

opt out freely. 

]3 There should be a presumption that ADR will be used, but the parties should be able to 
opt out only with the consent of the judge. 

]4 The case should be ordered to ADR if anyone party requests ADR. 

]5 Each case should be automatically assigned to a specific ADR procedure regardless of 

party preferences. 

]6 Other. Please describe: 

RESPONDENT INFORMATION 

22. Prior to this case, have you ever conducted a session using this fonn of ADR in either a court-connected program or in the 

private sector? 

Please check one. ]1 No. 

[]2 Yes. ----------> Approximately how many cases? ____ _ 

23. Have you served as an ADR neutral in any other fonn of ADR in either a court-connected program or in the private sector? 

Please check one. ]1 No. 

h Yes. ---------> Approximately how many cases? ____ _ 

24. In the future, would you be willing to serve again as a neutral in this ADR process? 

Please check one. h Yes. 

h No. 

25. TODAY'SDATE: _____ _ 

6 

26. We welcome any other comments or suggestions you have about the court's ADR programs in general. Please use the space on 

the reverse or append your comments. 
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Please write any additional comments here or append them. 

THANK YOU. 

Please return this questionnaire in the enclosed envelope. If you have any questions, you may call 
Donna Stienstra (202-273-4070) or Molly 10hnson (202-273-4086). 

Follow-up code LogIn First Data Entry Second Data Entry 



Early Assessment Program 

United States District Court for the Western District of Missouri 
Western Division 

Questionnaire for Attorneys 
RE: ________________________________________________________ ___ 

v. __________________________________________________________ ___ 

Docket Number: Party You Represented: _____________ _ 

You recently represented a client in the Early Assessment Program of the United States District Court for thf 
Western District of Missouri. 1be Early Assessment Program was established as an experimental demonstratioI 
program under the Civil Justice Reform Act of 1990. To determine whether it is useful to litigants and then 
attorneys, and how it might be improved, we are seeking the views of all attorneys who have participated in thf 
demonstration program. lbis questionnaire asks about your experience in the case identified above. 

Researchers in the Clerk's Office and at the Federal Judicial Center who are involved in evaluating thf 
program will see your responses, but will report only aggregated information. The questionnaire has an identificatioI 
number on the last page so that we may check your name off the mailing list when your questionnaire is returned 
1be Program Administrator is interested in looking at responses so he can obtain ideas about how to improve thf 
program, but will not see your responses if you indicate that you want them kept confidential from him. PleasE 
indicate your preference by checking the appropriate box after the fonowing statement. 

My responses to this questionnaire are to be kept confidential 
from the Program Administrator (Kent Snapp). 

[ ] Yes 
[ ] No 

In aU events your individual resPODSes wiD not be known to the Court, the attorneys, or tlx 
parties. 

When the above-captioned case has been closed, you will be receiving a separate questionnaire from tht: 
Federal Judicial Center in Washington, D.C., which is the research and education agency of the federal judiciary 
1be Center's questionnaire is part of its statutorily required evaluation of the demonstration program. Y OlD 
cooperation in filling out and returning both questionnaires is greatly appreciated. We understand that you are vel) 
busy, but because you are one of only a small number of attorneys who have participated in the Early Assessmem 
Program, your responses are an invaluable source of information about the operation of the Program. 

Please take ten minutes of your time to complete this questionnaire and return it at your earliest convenience 
in the enclosed envelope addressed to Ms. Deborah Bell, Management Analyst, United States Courthouse, 811 
Grand Avenue, Room 707, Kansas City, Missouri 64106. If you have any questions, you should feel free to wrilf 
Ms. Bell or to call her at (816) 426-3060. 

Thank you for your assistance. 

Sincerely, 

R.F. Connor 
U.S. District Clerk 
Western District of Missouri 



Early Assessment Program, Mo.-W 

Please answer all questions with reference to the captioned case only. 

1. Thinking back to the time when you found out that this case was assigned to the Early Assessment Program, 
what expectations did you have about how participation in the Program would affect this case? In particular. 
how did you think involvement in the Program would affect: 

1 2 3 
Please check one response for each question. Increase No effect Decrease 

la. The likelihood that this case would go to trial? [ ] [ ] 

lb. Your client's costs in this case? [ ] [ ] 

Ie. The amount of time you would be required to spend on this case? [ ] [ ] [ ] 

2. Overall, how helpful or detrimental was the Early Assessment Program in moving this case toward 
resolution? 

Please check one response. [ ] 1 
[ ] 2 
[ ] 3 
[ ] 4 
[ ] 5 

Very helpful. 
Somewhat helpful. 
It had no effect on the case. 
Somewhat detrimental. 
Very detrimental. 

3. These questions ask about the fIrst (or only) early assessment meeting in this case. 

3a. Was the frrst early assessment meeting scheduled promptly? 

Please check one response. ] 1 . Yes. 

] 2 No. 

3b. Which. if any, of the following activities had you (or another attorney from your office) engaged in 
prior to the fir!!; (or only) early assessment meeting in this case? 

Please check each response that applies. []1 
[ ] 2 
[ ] 3 
[ ] 4 
( ] 5 
[ ] 6 
[]7 
[ ] 8 

Discussed case with client on telephone. 
Discussed case with client in person. 
Discussed case with opposing attorney on telephone. 
Discussed case with opposing attorney in person. 
Researched legal issues relevant to case. 
Made or received discovery requests. 
Made or received a settlement demand or offer. 
Other. ---------> Please specify: 

1 



Early Assessment Program, Mo.-W 

4. Below are several questions about the administration of the Early Assessment Program in this case. When 
answering, please include all meetings you have had with the Program Administrator. 

Please check one response for each question. 

4a. Did you receive adequate infonnation about the time and location 
of the assessment meeting(s)? 

4b. Were you adequately infonned about the purpose of the meeting(s) 
and your responsibilities regarding it (them)? 

1 
Yes 

4c. Were your scheduling constraints. if any, reasonably taken into account? 

4d. Was the staff for the Early Assessment Program helpful? 

4e. Would you have preferred to participate in selecting the person who 
conducted the early assessment meeting(s)? 

4f. Would your client have paid a fee for the early assessment meeting(s)? 

5. Was your client present at any of the early assessment meetings? 

Please check one. Please check one. 

1 I Yes. 
l2 No. 

And the presence of my client 
And the absence of my client 

---:> 
-----'> 

1 1 helped the resolution of this case. 
1 2 had no effect on the resolution of this case. 
1 3 hindered the resolution of this case. 

If you wish, please indicate any comments you have about the presence or absence of your client at: the early 
assessment meetings in this case. 

2 



Early Assessment Program, Mo.·W 

6. Please indicate whether the Early Assessment Program was helpful or detrimental in this case in 
each of the following ways. 

1 2 3 4 5 
Very Somewhat No Somewhat Very 

Us:lllflll Jkll2f11J Eff!!", J&n:im!!!Ilal I&.lIims:;ot, 
Please check one response for each statement. 

6a. Enabling you to meet and talk with the opposing 
attorney. [ ] 

6b. Encouraging earlier discovery. 

6c. Prompting early definition of the issues. [ ] 

6d. Allowing you to better understand and evaluate the 
other side's position. [ ] [ ] ] 

6e. Providing an opportunity to evaluate the other 
side's attorney. ] [ ] 

6f. Improving communications between the attorneys 
in this case. [ ] 

6g. Encouraging the parties to consider methods other than 
litigation to resolve their dispute. [ ] [ ] 

6h. Allowing you to identify the strengths and 
weaknesses of your client's case. [ ] [ ] [ ] [ ] 

6i. Improving relations between the parties in this case. [ ] [ ] 

6j. Encouraging the parties to be more realistic 
about their respective positions in this case. [ ] [ ] [ ] 

6k. Allowing the parties to become more involved 
in the resolution of this case than they 
otherwise would have been. [ ] 

61. Improving communications between the parties 
in this case. . 

6m. Reducing the costs to resolve this case. [ ] [ ] [ ] [ ] [ ] 

If you wish, please list any other ways in Which the Early Assessment Program was helpful or detrimental in t: 
case. 
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7. For each statement below, please indicate whether you agree or disagree. 

1 2 3 4 5 
Please check one response for each statement. Strongly Neither Agree Strongly 

~ ~ NQrDi~amc llilii!.iJl'lC Diliagrec 
7a. The early assessment process began too early 

in this case. 

7b. The Administrator was effective in getting the parties 
to engage in meaningful discussion of the case. 

7c. The Administrator was not a good listener. 

7d. The Administrator was well prepared to discuss 
the case with the parties. 

7e. The Administrator adequately described dispute 
resolution alternatives to the parties. 

7f. The Administrator treated all parties fairly. ] 

7g. The Administrator put too much pressure on the 
parties to settle this case. [ ] 

7h. The Administrator made a realistic assessment of 
your case. 

7i. The opposing attorney was not wen prepared for 
the early assessment meeting(s). [ ] [ ] 

7j. Some parties did not participate in good faith in the 
early assessment meeting(s). 

7k. The opposing party was represented at the early assessment 
meeling(s) by someone with settlement authority. [ ] 

71. The early assessment meeting(s) in this case would have 
been more effeCtive if a judge had presided. [ ] 

7m. The early assessment meeting(s) would have been more 
effective if they had been conducted by someone with 
specialized expertise in the subject matter of the case. 

7n. The Early Assessment Program helped each side focus 
on the facts and law at an earlier time. 

70. The Early Assessment Program helped the parties 
detenmne whether this case could be resolved through 
a method other than formal litigation. [ ] [ ] [ J [ ] [ ] 
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8. The questions below ask about your and your client's overall impressions of the Early Assessment Program 
in this case. 

8a. Overall, did the benefits of being involved in the Early Assessment Program outweigh the costs? 

Please check one. [1 1 Yes. 
[ ] 2 No. 

8b. Overall, how satisfied was your client with the Early Assessment Program in this case? 

Please check one. ] 1 Very satisfied. 
] 2 Somewhat satisfied. 
] 3 Neither satisfied nor dissatisfied. 
] 4 Somewhat dissatisfied. 
] 5 Very dissatisfied. 
] 6 I can't say. 

8c. In your view, how fair to your client were the early assessment procedures used in this case? 

Please check one. 

Sd. Did your client like being involved in the Early Assessment Program? 

J 1 Very fair. 
] 2 Somewhat fair. 
] 3 Neither fair nor unfair. 
] 4 Somewhat unfair. 
] 5 Very unfair. 

Please check one. [] 1 Yes. 
[ ] 2 No. 

9. Would you volunteer an appropriate case for the 
Early Assessment Program? 

10. In your opinion, should the Early Assessment Program 
be continued? 

[ ] 3 Not applicable. 
[ ] 4 I can't say. 

] 1 Yes. 
] 2 No. 

] I Yes. 
] 2 No. 

11. Please consider for a moment what your client's total litigation costs through settlement, judgment, or other 
disposition (including attorneys' fees and expenses) would have been if this case had not been assigned to the 
Early Assessment Program. Compared to those costs, what effect do you think participation in the Program 
will have-or, if your case has terminated, what effect do you think it had-on your client's total litigation cost! 

Please check one. 

] 1 The Program will have [has had] no effect on my client's costs. 

] 2 The Program will decrease [decreased] my client's costs. ----> By how much? (please estimate): $ ___ _ 

] 3 The Program will increase [increased] my client's costs. ----> By how much? (please estimate): $ ___ _ 

I consider this increase in cost a: 

12. Please estimate the total litigation costs (including attorneys' 
fees) incurred by your client to date in this case: 

] 1 Necessary increase 

] 2 Unnecessary increase 

$_-----

13. Today's date: _, __ ,__ ---------> PLEASE GO ON TO TIlE LAST QUESTION. 



Early Assessment Program, Mo.-W 

14. We welcome any comments or observations you may have about the Early Assessment Program or its 
application to this case. We also welcome any suggestions you may have about how the Program could 
be more helpful to you or your clients. Please attach addition,al sheets if necessary. 

TIlANK YOU. 

Please return this questionnaire in the enclosed envelope to Deborah BelL If you have any questions, you may call 
Ms. Bell at (816) 426-3060. 

r ] 
follow-up 

cOOe 
Jogging 

] 
fIrSt 

data entry 
second 

data entry 
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Purpose 

Evaluation of Federal Court Case Management Practices 
United States District Court for the Northern District of West Virginia 

Questionnaire for Attorneys in Closed Cases 

Case records in the Northern District of West Virginia show that you represented a party in the case identified above. 

This questionnaire seeks your views about the court's management of this case, including any participation in the 

settlement week program, the pace with which it was resolved, and the reasonableness of its litigation cos~. We 

appreciate your taking a few minutes to complete the questionnaire. Please answer all questions with reference to this 
caseonJy. 

Who Should Complete the Questionnaire 

Please have this questionnaire completed by the primary attorney (or attorneys) from your firm or organization who 

represented your client or clients in this case. If that is someone other than yourself, please pass the questionnaire along 

to the appropriate attorney. If the attorney who handled this case is no longer with your flI1Il or office. please pass the 

questionnaire on to that attorney, if appropriate, or let us know that the attorney is no longer available. We are sending a 

similar questionnaire to attorneys on the opposing side. 

Confidentiality 

Al] information that would permit identification of this case, the lawyers, or the parties is strictly confidential. Findings 

will be reported in the aggregate so no individual person or case can be identified. The code number on the back of the 

questionnaire will be used only to link information from this questionnaire to information we have about the case from 

court records and to follow up with those who do not respond. Ibis number is known only to the researchers involved in 

the project 

Returning the Questionnaire 

Please return the questionnaire in the enclosed envelope addressed to The Federal Judicial Center, One Columbus Circle, 

N.E., Washington, D.C. 20002. 

If Yon Have Questions, Please Call One of the Project Coordinators: 

Donna Stienstra Molly Johnson 

(202) 273-4070, Ext. 356 (202) 273-4086, Ext. 380 



Case Management Evaluation. Northern District of West Virginia 

PART 1: CHARACTERISTICS OF THIs CASE 

Before turning to the court's management of tbis case, we would like to know a little about the case itself. 

1. Please indicate which type of client you represented. 

Please check all that apply. 

-1 Myself 

-2 A business or corporation 

-3 Federal, state, or local government 

---4 An individual or individuals ---> How many individuals? 

--5 Other. Please specify type: 

2. What was at stake in this case? 

Please check all that apply. 

-1 Money 

_2 Injunctive relief 

-3 A long-standing relationship between parties 

---4 Possibility of future litigation based on similar claims 

--5 Possibility of legal precedent of significant consequence 

_6 Desire to vindicate rights a party felt had been violated 

_7 Other. Please specify: ___________ _ 

3. What was the nature of the federal court outcome in this case? 

Please check all that apply. 

-1 My client won a monetary judgment or settlement. 

-2 My client won on a non-monetary claim or issue. 

-3 My client lost a monetary judgment or settlement. 

---4 My client lost on a non-monetary claim or issue. 
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4. How would you rank this case, relative to other civil cases in this district, in terms of the following characteristics? 

Please circle one number 
on each line. Very High High Medium L!m: Very Low ~ 

a. Complexity of legal issues 2 3 4 5 6 

b. Complexity of factual issues 2 3 4 5 6 

c. Procedural complexity 1 2 3 4 5 6 

d. Amount of formal discovery 2 3 4 5 6 

e. Amount of informal discovery 2 3 4 5 6 
exchange or disclosure 

f. Unnecessary or abusive discovery 2 3 4 5 6 

g. Disputes over discovery 1 2 3 4 5 6 

h. Contentiousness of relationship 2 3 4 5 6 
between parties 

i. Contentiousness of relationship 2 3 4 5 6 
between attorneys 

j. Degree to which parties agreed on 2 3 4 5 6 

~e issues in the case after responsive 
pleadings were filed 

k. Degree to which parties agreed 1 2 3 4 5 6 
on the value of the case after 
responsive pleadings med 

L After responsive pleadings were 2 3 4 5 6 

filed, likelihood the case would 
go to trial 

m. Monetary stakes involved 1 2 3 4 5 6 

n. Significance of non-monetary 2 3 4 5 6 
stakes involved 

S. H there was formal discovery in this case, please answer the next two questions. If there was no formal discovery, please 
go to Question 6. 

Sa. Approximately how many depositions were taken. in this case on behalf of your client or clients? 

Please check one. _1 Zero 

1-4 

-3 5-8 

--49-15 

---5 16 or more 

-----> Approximately how many of these were 

depositions of expert witnesses? 
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Sb. Approximately how many interrogatories were served in this case on behalf of your client or clients? 

Please count individual questions and subparts as separate interrogatories. 

Please check one._1 Zero 

_2 1-20 

-3 21-30 

--A 31-50 

-5 51 or more 

6. Did the parties in this case exchange any information or documents without specific requests from the other side? 

Please check one._l No. 

-2 Yes, by court or judge order. 

-3 Yes, without court involvement. 

7. How was the federal court outcome of this case determined? 

Please check all that apply. 

_I By trial decision 

-2 By judgment on a motion 

-3 By remand or transfer to state court or elsewhere 

--A By involuntary dismissal 

-5 By settlement agreement among the parties 

--6 By another method. Please describe: ________________ _ 

PART 2: THE TIME AND COST OF LmGATING TInS CASE 

8. How would you rate the amount of time it took for this case to move from filing to disposition in this court? 

Please check one._l This case was moved along too slowly. 

_2 This case was moved along at an approPriate pace. 

-3 This case was moved along too fast. 

---4 No opinion. 

3 
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9. How would you rate the cost to your client of litigating this case from filing to disposition in this court? 

Please check one._l The cost of litigating this case was higher than it should have been. 

--2 The cost of litigating this case was about right. 

-..3 The cost of litigating this case was lower than it should have been. 

--4 No opinion. 

4 

10. A number of factors may have influenced the pace and cost of litigation in this case-e.g., requirements of the court or of 
the judge assigned this case; the nature of the court's caseload or of this case; or practices of the attorneys or parties 
involved in this case. Please describe any factors that explain the pace and the cost of the litigation of this case in this court. 
Include factors that helped as well as those that hindered the progress of the case. 

PART 3: THE SETTLEMENT WEEK AND ADR PROGRAMS IN THIs COURT 

As part of its Civil Justice Reform Act plan adopted in December 1991. the court formally imple.mented a "settlement week" 

program, in which non-exempted civil cases are referred to a mediation session with an attorney mediator during regularly 

scheduled settlement weeks. The questions below ask about the extent to which this case was referred to or participated in 

settlement week conferences. 

Referral to Settlement Week 

11. Regardless of whether a settlement week conference actually took place.· was this case ever referred to a settlement week 

conference with an attorney mediator? 

Please check one._l No. ---> Go to Question 25 on page 8. 

_2 Yes. ---> Continue with the next question. 

12. After referral. did this case ever participate in a settlement week conference? 

Please check one._l No. ---> Go to Question 24 on page 8. 

_2 Yes. ---> Continue with the next question. 
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Settlement Week Conference(s) 

13. What had occurred in this case at the time the settlement week conference was held? 

Please check all that apply. -1 

--2 

-3 

Discovery had not yet begun. 

Discovery had begun but was not substantially completed. 

Discovery was substantially completed. 

--4 The parties had engaged in settlement discussions. 

--5 One or more dispositive motions had been filed. 

---6 The judge had ruled on one or more dispositive motions. 

14. With respect to the timing of the fiIlt (or only) settlement week conference in this case, do you think it was held: 

Please check one. -1 Much too early to be useful. 

--2 Somewhat too early to be useful. 

-3 At a useful time in the life of the case. 

--4 Somewhat too late to be useful. 

--5 Much too late to be useful. 

H you thought the f'll'St settlement week conference was held too early or too late, please explain why. 

IS. Overall, how many settlement week conferences were held in this cas.e? _____ _ conferences 

16. Please check each statement below that describes your client's presence or absence at the settlement week conference(s). 

Please check all that apply. 

-1 My client was present in person at at least one settlement week conference. 

_2 My client was present by telephone at at least one settlement week conference. 

-3 My client was absent from at least one settlement week conference. 

16a. Please indicate, as appropriate, the overall effect of your client's presence or absence at the conference(s). 

My client's presence 

-1 

-2 

-3 

helped the resolution of this case. 

had no effect on the resolution of this case. 

hindered the resolution of this case. 

My client's absence 

-1 

-2 

-3 

helped the resolution of this case. 

had no effect on the resolution of this case. 

hindered the resolution of this case. 

5 
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Effects of Settlement Week 

17. Did this case or any part of it settle as a direct result of the settlement week process? 

Please check one. -1 No, settlement week did not conllibute to a settlement in this case. --> Go to Question 18. 

--2 Yes, the entire case settled as a result of settlement week. 

---3 Yes, a part of the case settled as a result of settlement week. 

17a. What aspect of the settlement week process led to settlement of this case or a part of it? 

18. Please indicate how helpful the settlement week process was in each of the following ways: 

1 2 3 4 
Please check one response jor each statement. Very Moderately Slightly Of no help 

helpful helpful helpful at all 

a. Clarifying or narrowing the issues in the case [ ) [ ) [ ) [ J 

b. Allowing me to identify the strengths and 
weaknesses of my client's case [ ] [ ) [ ) [ ) 

c. Allowing me to identify the strengths and 
weaknesses of the other side's case [ ) [ ] [ ] [ J 

d. Encouraging the parties to be more realistic about 
their respective positions [ ] [ ) [ ] [ ] 

e. Improving communication between the different 
sides in this litigation [ ] [ J [ ] [ ) 

f. Giving one or more parties an opportunity to 
"tell their story" [ ] [ ] [ ) [ ] 

g. Preserving a relationship between the parties [ } [ ] [ J [ ] 

h. Allowing the parties to explore solutions that they 
would not likely have gotten through llial or motions [ ] [ ] [ ] 

i. Moving the parties toward settlement [ ] [ ] [ ] [ ] 

j. Allowing the clients to become more involved in the 
resolution of this case than they otherwise would 
have been [ ] [ ] [ ] [ ] 

k. Assisting the parties with planning the case schedule, 
discovery, or motions [ ] [ ] [ ] [ ) 

I. Providing a neutral evaluation of the case [ ] [ ] . [ ] [ ] 

m. Moving the parties toward entering stipulations 
and/or eliminating certain issues in the case [ ] [ ] [ ] [ ] 

6 
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19. Compared to resolving this case without settlement week. did the settlement week process increase or decrease any of the 
following? 

1 2 3 4 5 
Increased Increased No Decreased Decreased 
greatl~ iomewhat effect ~Qmewhal great11!: 

Please check one response for each sraremenf. 

a. The amount of formal discovery [ ] [ ] [ [ ] [ ] 

b. The number of motions filed [ ] [ ] [ ] [ ] [ ] 

c. The cost to resolve the case [ ] [ ] [ ] [ ] [ ] 

d. The time to disposition [ ] [ ] [ ] [ ] [ ] 

20. Overall, did the benefits of being involved in settlement week outweigh the costs? 

Please check one. _1 Yes. -> What aspect of settlement week. in particular. made it beneficial? 

-2 No. ---> What aspect of settlement week. in particular, made it not beneficial? 

21. Overall. how satisfied were you with the settlement week process in this case? 

Please check one. -1 Very satisfied 

-2 Somewhat satisfied 

-3 Somewhat dissatisfied 

---4 Very dissatisfied 

22. In your view, how fair to your client were the procedures used in the settlement week process? 

Please check one. -] Very fair 

-2 Somewhat fair 

-3 Somewhat unfair 

---4 Very unfair 
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23. Please consider what your client's total litigation costs through settlement, judgment, or other disposition would have been 

if this case had not been assigned to settlement week. Include attorneys' fees and other expenses, but exclude any judgment 

or settlement you paid. Compared to those costs, what effect do you think participation in settlement week will bave--or, if 

your case has terminated, what effect do you think it did have-on your client's total litigation costs? 

PLease check one. _I Settlement week will have [has had] no effect on my client's costs. 

-2 Settlement week will decrease [decreased] my client's costs. ---> By approximately: 

$_----

-3 Settlement week will increase [increased] my client's costs. ---> By approximately: 

$_-----

I consider this increase in cost: -1 Worthwhile 

-2 Not wonhwhile 

PLEASE SKIP TO QUESTION 25. 

ADR Other Tluzn Settlement Week 

24. Why did no settlement week conference take place even though this case was referred for a settlement week conference? 

PLease check one'_1 The case settled because of the referral to settlement week. 

-2 The case settled for reasons unrelated to the settlement week referral. 

-3 One or more parties persuaded the judge that the case should be exempted 
from participation in any form of alternative dispute resolution. 

--4 The parties agreed, with court approval, to participate in a form of 
alternative dispute resolution other than settlement week. 

---5 Other. ---> Please explain. 

25. If this case participated in an alternative dispute resolution process other than or in addition to a settlement week 
conference, please indicate what other form(s) of ADR this case participated in: 

Check aU that apply. -I Arbitration 

-2 Summary jury trial 

_3 Mini-trial 

_4 Settlement conference with a magistrate judge 

-5 Settlement conference with a district judge 

_6 Private (non-court based) ADR 

_7 Other. Specify; _______ _ 

--8 Not applicable ---> Skip to Question 26. 
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258. What was the effect of ADR--other than settlement week-in this case? 

Check all that apply. -1 ADR was unnecessary in this case. 

--1 ADR was harmful in this case. 

-3 ADR was helpful in this case. 

--4 A different form of ADR would have 
been more appropriate in this case. 

---> Please explain below and 

then go to Question 26. 

PART 4: OVERALL SATISFACTION WITH COURT PROCEDURES IN THIS CASE 

26. Overall, how samfied are you with the oub.:ome of this case for your client or clients? 

Please check one. _1 Very satisfied 

-2 Somewhat satisfied 

-3 Somewhat dissatisfied 

--4 Very dissatisfied 

27. How fair do you think the outcome of this case was for your client or clients? 

Please check one. _1 Very fair 

--1 Somewhill fair 

_3 Somewhat unfair 

--4 Very unfair 

28. Considering all of the court's management of this case, not only settlement week, how satisfied are you with the COUJi 

management of this case for your client or clients? 

Please check one. -1 Very satisfied 

--1 Somewhat satisfied 

-3 Somewhat dissatisfied 

--4 Very dissatisfied 



Case Management Evaluation, Northern District of West Virginia 10 

29. How fair do you think the court's management of this case was for your client or clients? 

Please check one. _1 Very fair 

-2 Somewhat fair 

-3 Somewhat unfair 

--A Very unfair 

30. Overall, how satisfied are you with how this case progressed through this court? 

Please check one. _1 Very satisfied 

-2 Somewhat satisfied 

--3 Somewhat dissatisfied 

--A Very dissatisfied 

PART 5: ArrORNEY INFORMATION 

Answers to the following questions will belp us determine if the court's case management practices have different effects 
for different attorneys or types of practice. 

31. How many years have you practiced law? _______ years 

32. What percentage of your work hours has been devoted to federal district court civil litigation during the past five years (or, 

ifless than five years, during the time you have been in practice)? 

_______ % of my work hours over the last five 
years 

. 33. In approximately how many civil cases have you been involved in the Northern District of West Virginia, including this 

one? 
_______ civil cases 

34. Which of the following best describes your practice setting? 

Please check one. _1 Sole practitioner 

-2 Private law frrm of 2-25 attorneys 

-3 Private law frrm of >25 attorneys 

--A Federal, state, or local government 

---..5 Corporate or other in-house counsel 

--6 Legal aid or legal services organization 

_7 Other. Please specify: 
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35. Please use the space below for any additional comments you have about the case management system of this court, about 

the settlement week program, or about the pace, cost, and management of this case. Specific suggestions for improvement 

are also welcome. Please attach additional pages if necessary. 

THANK YOU. 

Please return the questionnaire in the enclosed envelope. If you have questions, call Donna Stienstra at (202) 273-4070 

or Molly Johnson at (202) 273-4086. 

Follow-up Code LogIn 
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on the Civil Justice Reform Demonstration Programs. 
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C. RD· ... ·_ I 1"11 ia"tiis lit .... liIIB. .. lIe -Ij ••• tID "'P .. .., of tie .' ", •• '! .... at &cu,., ;ii,_. '" J'eL .. at:. P. 2f(c1.. 

D.· 'DIe puvisiwu af l'eL' It. c.. p. -.xo- .. Si. ' ·;pC idiI1 c1iIcliA .*4 IiIIiIl .-; IIJII\J .. .., ~ • 
.....,., iD. 6is cJisIIi:t, CJIIlII!It ..... 6:1 i. 'e DI4JIIiu:d ..... .., .... ,_5 ".r ... CIIaIl ..,. 
oa:Ia:r GIl aed iD. a .... ... CI&SII:. ' 

E. la cas tiP' If It a tad::, ... J.iiOvfsias fIl Pel. .. ' ar. P. ~ • _ . I ... kII.II' of 
.apIIt ."61,,.., 8ID ....., • i:IiIIDwL 'DIe ...... .M" " ... ..a tpdjfi 1&,. af apect ".liIi'D'SSlS 
corp"""" It ...,. at tdI1 ....... 5 1 F11 .. putic1c4' ill:"" _ p'''. IP"iI" G'I.III:L "DIe CIOJ:WIf'. 
WIitIm zcpcnl .1'" lIft' 1" ..,. J!eiL L Or. P. ~ if B:lfJciaec1 D.f 6D c:ICIaIS. s1II11 be cis t.a 
..... time p:vtiW • tie CII4 B '. I Ii _ 01dc:. lD. CI:IIS ",-11' -a lit .... ~ 'IrlIc:k,. 6D 
.. 1 'i. of wiiIJat. aptl1l" J.'IIlICIdS C'd'ill/la .. ! ..., F.a.. JL Gr. P. 26{a)(Z) aball _ be 1IID:, 
1rII1css • :ci£ic:d .." tile C'aIII:L 

F. "llIe ~ maih.111S Ic:quiucl bJ' FelL Jt. Q\r. P. 26(a)(3) s1IID ~ JDadr; m 1bc tia1 p1't"'iP1 
01'Ii:. 'l1Ie lillie !Dr .di'e dji: 6_ .. ~ ~ ediNi,"", by * ~ ....... cw::at CI.L'6:. All 
albic pwtisiuaa at :led. JL Or. P. 2&(1r)C5) CI"iD biag .:tims -. waite at oljecD:m aI4 

hc:D:by pasa: t'CCl. 

G. ne 6.b;'..... CIl __ """a.., rtf p:s "1;.'* iaD::a::tuga,des ... laB"'.., m Fed. :R. Ov. P. 33(a) ad 
1he 1IIIIIlber of pChu;ssih1c QqlO'siPnDs cstIhQshed in FeeL lL Ov. P. 3O(a)(2)(A} _ 31(a){%)W a= 
hereby sasp=dIc! far all c::ascs assiped to a 1DCk. In such c:asc::s.. discxm::r:y limi2aticms wiD. be 
estab1isMd by tbI: CGUrt at abe c::ae. ~ coufca:c:uc:e aDd set fardt ill a c:ase. ~ 0I'Ikr. 
Tile. discovezy fnnimiogs comBined iD. 'Ib.e Pcdc:ral RIlles of Civil ~ sbaIl DOt apply to cases 
amped to the DDD-DCM ~ 

MmjniSllzzite OJ:Q:: 93-125 shall Rmain in effect lmIil. rcsciDciccl, mocU6ed cr supcdedt:d by 1cc:II 
mll'. Dr furtft~ ft~, -n.... ~nl1 .,....n of AibninH:rr.ttive: OM_ 0". '1"9C =- _._, .. -.... .• 



IMPORTANT DlEE!ElkENTJ:ATED CASE MA.NA.G£MENI' INJrolnU.'lION 
PIBASE READ BOm SIDES .. DO NOT DlSCdD 

'ii' r at 21 u.s.c. .QJ. « .... 6c 1JiIIiIai ..... JIidrW c-t ... 'lie W rm JIirIdc:t til ........ .. "'Iap 
,.. fIf cJiffi. ,- 'wi, call: C = (DCI.I) .......... -'. .... .. -J r elf ..... - III -. 11 'p" P 
-=t:. Jiidz n .. 1*' -",., b 5 .... P F I fIIf taIr:lk , ......... 16 S:§ ,5 celli. al. dt:IIaa 
....... CIIIIiDc .,,-. « ..... __ will. ....... tiIII1 • •• I' I.. ,., I . - e JiIIIIi .... .... ,« &' 
.. I eIf« • ., ..... d I - 1-& .... JS Sell 'sIia& C s ............ I, wili .. 'pdar 
~ .. -.. 

, ' 

DID .. =ic ~ ...... ,.. ........ i -'V p:iar''' bE 'i'e ~ tI::aik Iii'. II 

• -J = is A ,"., ..... ..-t ....... Iic1& .. IIiIt ..,. _ .A1Ii::1D JI[ ~ 

• ........ _Gtul ...... 's..... I-
• -' jilin ulIiG S ' • fIl.-1 • i r f n ... Ie _,zinI 
• & • .,. f Ezr SID .... dI:r ... =1 ' r C J f H, 2 d. -,. • 2S -M t% .' pi" JIIIIf 

J[ .'£ ED , .. n I -,. .a .... - 1IIIr .... , - S2.' « ..... tile .... .. I' iris ... 

• .... pBiiII. ... Et ,It ~."IIpt. ... 
• ,... - r I ..... 6lir1iiile • tIM 1I).r _ .AItiI:ID m .;.&IF 
• ...... JIll iii UQOI 4

5 

=1 'fila. i,1I E is &1' 
• III S_ ... 411 .. r M ... II - $'8 •• ,dr 
• r c., f r. 120 ........ J6 ,,1 ' riC f £I:, 4 ilJl .,0 , 2D -2 e iH .... 

m a' ...... tfiIg ·,ie will .... _ 1IIIr .... J2. .. 15' ....... a-. ........ I l' -g is .... 

• s -pie! - I, 6ial JIIIIIIr' ~ • 'If fIE At IIiII ...... lIpt .... 
• ' ~ pnE • ., &:1 ,u fIIf .. _ ii' , •• is _= ,_ 
• .... p -:c" . ...,..,. 'lie Ai" , • If' 51 -S- ~.- .... 
• •• wljve ...... :1 • Am ..,,1 .... = 'we' ., 
• dO[ c., f =:= 1m...,. ..... 16 ". C • $ I, I 6:1 ,,'ie,. 3D - F " ..... J 

tv .., c:.llli!l1l"-1II: - ~ I -rO - 'Will .... _ JIIIr' ... 'JS - 24 ..... , fila. ...... I liif' - 7 is ..... 

• __ wsws:paa.. I 15 .11 f -.-t. ....... ... 

• I.D- .. 16 d 'u"M& C 11& If .. ... , 

• __ F' iD'W tar tIiil .....,... ..,,? • M "e __ .. cali&G ..". .. jeii::id ... 

• .) -ce. a.,..e i 'rSi. _'III II .. - .vi. ftII'kal;r 
• ... .., i.e" %II ............ 16 '" ',_ uilh_=. 15 a.-jr--. sa - 2 e .. pill' 

v JIi.gId.r 0n:p1er - fi i ,.,- "'II BI:d.T ............ 24 .... *'- die .. '&11& r .. ,lei. tis ... 

• ....... ws ...... a- ... Ja -. ,ni_ .. 16 • ill ,·m.te: CCi1Iidi:a: ........ 
• .. ca:. 'Will .. -... '" _ tis 1Id: wjtJ _ c: ,ifi.e'inD..". .. jDii:iil ~ 
• ehil_we ...... led ,. II ........ ..." ala 1IIiIDa 
• c1is:u,,,, piM ..... ad. '6 ., IV. lIB III *: Gi:.wcacIioa. « 1:1= cae 

VI AjIm- ,-.,4ke 

• "·iF _., 1IIis tid.: .. lie -=tit .,. t1a ~s CI8iI=r: 1Fpa ...... of '&11& biiil P Sup 
• .a.t J q, ......... 1 1 qblL) IIH II, pi - -'I Ii .. "'fP"b. ad. 42. us.c:.. lJIII 

a:IiaaI ".y pri- "n. :I D a1Jy'" lie i. In 1M _ tIIis a.:k , 
• c:i.'fil JiPts ..... p"i,pec:1 ID 1IIis tI::aik .. 1iaIiIe4 ., 15 .............. ad... m tar pn'" riP' 

............. of fa " ' .... .,.. __ ., &W .,. .. CGIIt 1Fpa f.iIiag & ...... for ... CIIII& 

VII NoD-DO{ 

• 10" of all ciYil caas. e::a:ept M"'iujs"lliwe TzS.ck c::asa. wiD '* xi IDd ,...."..". for 1bis u-=k 
• jaGiciai m'\'Olvczaaat will 'be mizrimal 
• aeqaesrs for acictiri*'llllll ae ~ __ be IIIIIdc. ..". IDCICiaD. 
• pa:nies may be piacec! 0Cl &1fIOIiIcr IZII&:k: 1IIpOII. filiII: .. ZIlCICioIl ad appaof'al ..". .. CCIIIIft • 
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3. 101NDER.OFPAkI1PSAND~OFprBADINGS: AnIlHIIioas 

4. msC!LO$uSfS AND EXCB:ANGES: [On 01' beiuIe ____ each party 

by Peel. It Civ. P. 26(a)(l).] [!'be mn_ of plaintiff's lm:nvD. williesses, iDclorfin: e;qteil~ 

• The mmes of defendmt's known wi ... , SSCS, ---.-; 
irducf1'11g expettS, mast be fnmished to the plajnriff' by ____ ...;.] [On or 1:Jefote 

____ each patty shall, without a:waitiDg a discovery teqaeSt, provide to ~ other puties 



____ fie p'hitdiff sbaD.. wi.h. awaidag a 1'eIqIICSt _ pmdllr:tina, pLOVide 10 1De 

___ --:. Oa or befiJI'f! ______ tile cW'rndmt 

evia"_ :fmm dais cm:Ic:r widlOatpiar apptOv41 afthc. CDIIIt upaa eaod c:a.use show:D.. 

6. MQIIONS: 

_______ ---", Mkbip" _____ }linlnagt 10 28 'O..s.c.. SettimJ 6'36 

(b)(1)(A). 1D accardm:3e wiIh 28 U.s.C. Sedim 471- et s=q., it is t1Ie policy of tis 



\ 

• 

fa
 

~
~
,
!
I
!
l
 

I,
 

II
B!
'~
f.
J~
~1
1 

i,
 

IP
 

r
}

t
 
I~
I 

F
 

:1
1 

ttt 
R

 
. 
r 

I' 

. 
...

 
I 

~ 
I 

I 
~ 

J' 
~ 

I 
r 

! 
>

 
q 

~ 
, 

fl
'! 

II 
II

' 
R.

 
Ii' 

..
 

I 
w

. 

" 
a. 

A
 

a 
It.

 
I. 

~ 
I 

~ 

1'
~"

!~
I~

!!
I,

11
 

I 
II
I~
~ 

, 
j 

~ 
I, 

~, 
J 
f
l'

 
I 

fl' 
f 

It 
~ 

; I
I' 

11
 I 

'It
 

R
 ,

 
J 

It 
If 

I 
t 

11 
~ f

 : 



s:twmW far 1:IcdiJIm ___________ -

10. PlBf'A1tA:'1'I.t'I! Of PJlCJPOSw' BNAL P1(E'B' AI.. C s''PIt A P&J.lIOS 

L EeI.i ;" 'DIa fb1Iowi1Ia ePraia, w.iB. be .acwS 1Jr 'tile plailltilf ad 
de6erw's,": 

(list stp"'elJ far each pII!tJ aD. m.Iit, •• 'dlll ftmps"4iJII 
evideIwre a.J. p",el'E'. of aIIICI: ~ by DIllIe aad. ... 
PIa il4iff s1IaD.:ase ... ""1Iea [1-99]; Mr:pdmtSba1lllSe_'heG [lGO-l! 
1Dfieate willi. ~ 10 eadl ed" • ....,.". _ far....mat JI'JISOl' 

"""i541 _ is ~111. Be"'·;" **~ II) be>asecl aiiel;v 
impeac 'P'''111 pilp)JJCs a=d JKJt be """"1QDd ar JisIecl1id. j,Jeedifie 
a:ia1.. PaiIII.'le 1D Jist an ed,Bit m;tni .N 10 be 1istDd by tis CIld&:I' 
1II!'Ph; ffl''{Il1lJXlll a alIDwiDg of pod. c:anse, ill a _""Ijl·'ion of:' 
.""isdlifityatUial. Objecdr.asaatcCiftC.j'ees4i1ldlePldlialO!ileE.C 
tbm ol.j«Daas 1:IIIdec B9icJenc'e l.biJe 4Q2. or 403, sba11. be de '1:II.'M WI 

€IX:qJt for good eaase shown. See Feel. 1. Civ. P.l6(a){3).) 

Uru;glltmvertr.d Facts: The paxUes ha:ve agr=d that the foDowiDg 1m 

aceepted as cstab'fisbed facts: 



3. Qqutw'etlbd FFn; ;md T!mmplygl IP!izt .. ~ fac!na] issacs i#iiiajiij,c 

1D he detN "'i'N arad issues of Jaw for., Caart's del" ,,·j·Q'iaa lID:: 

(Set GIlt each issue wJiich is F"'i'riy CUibi,iCdLd, ftac1nding issues au. 
., medIs ad CIIIbar malft#'S wIiich *,,1cJ he d:&awD. to ., <::arafs 
aaenfinrt) 

L .. pill wi"n_ I 1D be c:a1I&d by .., ptaill'jlf ad defo+iant• 

&-... wID IIIIJ' be c:.aW far j'lilell 1,,'Rld papaa:s GIlly. 

If'&.f. '."- ",",ISCL ad. .,..",.""re DUmb=a of alI.,......, qe"s ,.,.....,. . 
wIlD w.iII.1IiItII). Id ate wJdIcr 8Ie.r are t4l[«Ied 1D 1IiSII) ill 
pl • ., b.fc1c.r"j& •• ~ arby.' ." af6ek6p"ifioD 
Ign. aiL J"'i lie all otjo;6-1D.'" IhUv:ip1fd IfJSfjIIM..., f4. 
cach...-:.,.. Wi" '.;) 

b. Brp:It wi""" CD he o1lecJ'br_plainm ..... cWnvtwtjfftC ...... 
.. wIlD IIIlJ t.ClUed iJr jml"eac :lImed pup_ ...." -= 
(tilt l.nK~ aM .... " 8IIl1ftl:p.::mr; ,u"nbe:ls ofa1Lf4jNH"wIID 
wiIllicltifJ, putiID& a bli:fa'iih8IQi) affb:irqailifiaficpn ad. 
a ••• NOt ofte riewlfjlic or mecJic:al fie1d(s) ill wiiic1t GI=y are .... .,.'*1 ... 11 1!If,. ale wi*""" .".wiIl1liSll)iD.pezat, bJ 
depM'ifitII w.cll"ap:. arby JI':ading offll:ir ~ ,"". ap. 
lMjc alean~ to_ qm'Bfic:afjrmscir;mfic:iplIec1 tetfill_'QJ 
af each C4p#41 wil,e,s ) 

It is 'lQ!ileaSllk1d GIlt., W' q>( 1IpCIIl a -wiD: of:ood c::aase. lID ...... 
whose IIIDJe ad addmss does IKJt appear ill·1be JisIs l'C:qiIia=d by 
suhsa:dQIIs (a) ad (b) wDlbe Jle411¥itted 10 tcsdfj far aJrJ'PDloi=. el'. 
DnperimHd, jflbe OJ!.pC"ingpa:ty objects.. AJJ.y ot!iec:ficm to die 'lISe of 
a deposiDna 1I:IIdI::r Fed. It. Civ. P. 32(a) DOt reflected in tile PU4. jal 
0J.dc:r shaD. be &:eaacrJ ~ ex •• far good cause shoWIL . 

All dcpoSitiDDs, 3DSWctS to wrltteu iatcaogatDIies, aud n:questS for 
admissions, or partioDs tbeI:=f, that ate eqected to be offe=d in 
evidcace by the pJainJiff zad the defendant m:: 

(Desigaate pm.tioDS of depositiODS by pa.oe znd liDe 1IDJDber. Desi.,GJIIte 
CI1'.1.SWet'S to inteaogatorles aDd n:questS for adnrissious by aDSWCr' or 
n:quest number. Desiecroation need DOt be made of portions that may be 



.. 
3. Cuutro,;cW Pads mf JJpp;sq1yed T"..-.~ filrtnal issues ..... illing 

to be cJeteai"j'ed aad issues aflaw for tile Caalt's ddallsi'p'irm;a;e; 

(Set cd: each is:sIII= wIich is pmj'*"'\Y CU'I""~ jndpdjll& issnes GIl 
tile ... i', ad. adIar ftp'lrf'S wD:ich iInI1d be dr.Pm 10 tile Camt'a 
a"mtinn) 

a.. :He pill wi" slas 10 be ciJIec1 by 'die plain'iFF aa4 cJeAa.""'.> 
eli" tIIER"lIIIJ be c::a1b! far imp'" ""'MI J!CiilAlI=S cm1y. 
Ill: 

b. 

(tilt "'1'''1, addIl •• ., -1d:P"'''' lihH,*mca« allftl'lHti"lCl1I .. will...,. JftS ate wJ!II!IJftw~ aID~ 1D 1E:SIi£) • 
pu • ., ~dep:wjfisll~ cb.J iNi&" «GlEc1ep«Mi&-
tIID. ale. 1'" ale" ol'jo::& •• 1D. 'die 1''''·lpdeIJ 'esBi

"" ci 
each 1IO'ri qted wit ... ) 

EqeIt wiftH'E" beciJledb.r6eplai .. d".awI.w..cwci4"l'f 
.. wIlD .., _ow far jmp' iIIhidl' l'iiip3S=S GII.\J. -= 
(tilt ".1, Wldllsres, .. tel."", 'p""las af all *'I ••• '" 
wiD. ... ,. puvidiDg a bl:iaf .iiHiliAI) af1ll:ir cpI'&& afians _ 
a .4 .... af~ ris •• orll'f'ilica1 &Id(~ ill wiI1da. dIB;y_ 
-e,m as Nj.t, lpcJi lie """"""fII=.y ..m.1Iiiiildi[) ill. JIeDm. ~ 
ctepnsi&iI! ~ or by seafing maar dt:p&finn ., ... ai' 
ltwJL ale all. o1jectimIS to file qm1i6c a& I!S ara11fic 4Jaler1 teIfj, ... , 

r4 each eaprt wil''''s ) 

It is 'llllifastcol GIll, m"'l"1IJ:XIIl a abow:itig of poc:l ~ ., witDI:' 
wlIose J:IIIIIe m:1 adIIltISS does DDt ~ iIl·1IIe lists m;tuitecJ t 
subsedims (a) m:1 (b) wiD. be po mined to testif, for a;ypclqoie, c::a:z; 
jii_,. "n""", if ~ apposing patty dje:tL AJI1 CJ1!jo:Daa to Ibc 1Ise ! 

a depasiDna 1IIIdc=r:Fed. lL Civ. P. 32(a) DOt reflected ill tbe P1etD 
Older sball be d=med waived., =.2{It for !DOd c:::msc shoWiL . 

An depos*ioDs, 8IIS\VCES to wxitten :iDb:aogatmies, 3Dc:l n:qucsIS i 
admissjons, or partit.ms Iheteof, that a:a:e e:qcdl:d to be offeR:d 
evidence by the plajntiff aDd the defendmt m= 

(DesigDare poItions of de:positioDS by page aDd liue 1DIIIIber. Dcsi.,oou; 
answers to imeuogarom:s and ~ for adnrissicms by answer . . . 
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Appendix C 

Northern District of Ohio 

Case Management Forms 





... 

»,.Sdlgry elf tie .mas far cadi. olje2iaa. 

jaiIIt SI,'ea • ."., ofGle ~ 8at sep"'le$ 0" iRe, .... 'g.,""".,ive I','H''''". 

• c1Dded..so.- ~. • • cd m m UIW pID,.iiIA'J JfIZ1 W'liiKJDIIS 

UNl£ED S'rA"1ES DISIRICT JUDGE 





ApPEA'TX' £ 

-:.- CIDC&L *1 liZ I:L1) 

lW'AIUtMIOJf Atm M§Gt1MBNT Of CASes.: «<)CAL Rill E I:2.2j 

(1) I.ept~ ..... a.r 
(2) ."i' ........ , .. TirpjteeI 
(I) .ee4ec afJta1.J!arfles illS" st:'" 
f') •• II'CIIf&:t"s I V,p" &te., 
(5) ..... -nne G __ 

(I.) IiillJ'tiltDIJI: x.. ......... 
('lJ I T: '-., iar..mR: .... 
., .0. ......... afJ)a • .,,"'1pc 111 " .... _ +4 

S'I'fl!IWm; 
(l) 
(Z) 
(J) 
(4) 
(5) 
(6) 
(1) 
(I) 

COMPI.EX': 
(1) 

.IAp1JiI .... _ ..... __ -,..,.;. 
-"iuelDIIM9ij!. r .. 
• ·erafltlatbP-IIJ· • 'UP .... ., 
]Iw"e'wafJ.lill::t"", [} lIP ..... (10) 
Ea;p:It""" : 'rft CD ..... C5J 
IadJ"IDIlDa.J'.l:: file (8 ... fIR (II) 
SaitaH'fit;r ir.ADJt: ..... '. fDlIiIk 
OAF It I 8IIl~afIJqe"*F (1ijmr :a..,&. 

I.cp1.Jssrrs- ........., 0 ... '..,...., IIIIIl rmihlJ' 'IIIiiqrIe 
BaJaiud Dia:ucu,. - ... 
HacPh:r afBal Parties ill Iille'. :Hale &all f'ife (5) 
Number af"WiDn II x.e &all .... (II) 
EIp:rt Wjrpes"5'" Itfa'e '11m fI;ne (3) 
I..iIi:Iiy 1D:iI. Da.Js: ..... 6tm ..... QI) 
SaiD'hifity far.Al'm: Moc1e.Iate 

-

(Z) 
(3) 
~ 
(5) 
(6) 
(7) 
(I) "em' '=it "!iIIaIr; afDaU4F Claims: TJpnB.r DIp';! j'II eqa:UeAL,e.wu 

APMINJS'I'RA TIVE: 

MASS TORT: 

Casr:s ... I:aI:l GIl. ~ Cl:Jart's prim" ~. aa= Jib:1y II) DSII1t m de41111 ar CDIS 

jndpwtt or CIIl be zesalvecl em die p1eaOmgs or by JDaCiga 

Cases wm be mip to tis 'tI2Ck in aamdam:e will a speria1 mamgematt plan adoptI:d 1 
tbeCoan. 



.&&ii&UX E 

lINliS" SDlTES DlSTB.lcr CIJU1l'.r .lOll 7BE 
N01f7H BRN .DLi2JUCT OF 0lIlb 

aWL CAm RI110RJUUDN SrA7EMBNT(ClSJ 

·CAE .. 

.. y ____ .... I er ... 1111 ... l1li'_""" 
~D .D 
......... y ..... CII&_ .. , ,5 I ..., 

,.O.D 

o 110 0 CASERO.. 

( J 

-...... 

'The InfumlllliaD prvwided on ... as -.-at _lao lINd toe .... - - wei .. purposes only (l.ucIIl ... 8;3.tJ 
DCM FORM '1nS2 



iJB i *@, ftftBS 1J!:S'JZIc:r CD1JR2' 
JRWitiBD DZSD:tc:l OF cmzo 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CUE 80. 

'!!his case is sUbject. to the pz:ovisiDDS of Sect:i.cm a ~ t1:le 

Local. :an] as of the BaJ:t::1:t.erA IWst:rict. of Ohio ~t1e4 

Di:f:ferentiat:eCl case JlaDagemezrt. (DCI!l). 1tll. coal ... ..1 are expecte4 

to ~ tbemsel.ves with the Local. 'Roles as we11 as wi:tb. 

tbe :Federal. Jm.l as ~ Ci:v:U Pl:oceaure. ~ CGa:i! L aba ]] e:val:aate 

this case in ac::::co%l1ance with Section 8 aDd. assi.gn it to cme of 

the case managemeDt. t:::rac1r:s desctibe4 in 'BDl. 8: 2 .. 1 (b) • Each of 

the tracks (e.xpeaited, staDClard, CO'IIpl.ex, mass tart and 

aCbDi.nist:r:at:ive) bas its GIlD set ·of guide1.iDes and t;:meJ ines 

gove::rniDg discovery practice, motion practice aDd for trial.. 

Discovery shall be gtLidea by Rul.e 8:7.1et seg. and motion 

practice shall be guided by Rul.e 8:8.1 et seq. 



· All counse1 aDd/or parties wlll take notice tbat the above­

entitled ac:ti.on has been set ~ar a case !ta.Dagemezrt CoDfereJICe 

C-CIIC") em· r 199--1' at r before 

Judge , RDOIl , 1JDited states 

CO'art:1:lo1ISe, 

Local Rale 8:4.2 requi::es tbe at::tenaance of bDt:b. paa:ties aDd 

1ea4 CO""sel.. "Part:i.es" MaDS e1.t1:aer the DB eel :.i:D4i"'ric1allls m::, 

iIl.t:he case of a caro:pu:w:at::iaD ar simi 1 ar legal. ellti:t:y, that pc:scm 

111:10 is 1ICISt 'familiar ri:th tbe ac:h:&al ~ of t1::ae case. "PatLy· 

does DDt meaD iD-Iaaase CX""'sel. ar SCIIIIeQIIe Wbo ~y bas 

-sett:lemezrt; .alltlw:a:i:t:y. - %f' the pxesaDCe of a p:art:y ar.1ea4 

coanse1 will. CCIDSt:lta:te aD' UJ:aaI1e l:Ia:I:4sbip, a w.d:t:t.eD. '.IIGticm to 

exw::use the presence of sacb pea::scm must be fil ad 'Well. .ill ac!vau::e 

of tbe CIIC. 

___ El:pedited 

__ camp1ez: 

__ s+:a.udarcl 

___ !lass ~ 
---

ltJ'PLtc:AfiOJ! DE PEP- B. err- P. 26 (a) 

a,..i vi st:::rati:v 

RDl.e 26(a) of tbe Pederal. bles of Ci:vil. P.t:oceclu:re, as 

aJIIEmded December 1, 1993, maDaates a series of reqa.i%'e4 

disclosares by Cc::raDsel in lieu o~ disco.ve:r:Y requests unl.ess 

2 



.. 
otherwise stipal.a.ted or di:rected D.Y order of the COu:r:'t or ,by 

1oc:aJ. rul.e. 

J:D the alxnre eJltitl.ed case,. Jta1e 26 (a) sbal 1 appJ.y as 

follows: 

All. (Ii sclosm:es 1IIiiIJIdated l:I.r JtDl.e 26 Ca, eba]] appl.y 4' 

inclJIC!iD,J l:Ditial. Disc:l.lo:sm:es (BI11e 26(a) (1». 

Disclcsm:e of Brpez:t 'hS ;WJI'l!' (Bale 26(a) (2». aDd 

- he -J:t 5a] -J)Jsclesw:es (Bale 26(a) (3». 

'Initial Disc:l..asces (Bal.e 26(a) (1) .al ] DOt appl.y; 

D.iscl.CIsa:te af B*pv.t 2.'estiw:"J! (Bale 26(a) (2» and. 

he '9:ia] Di.sc1cew:t:es (Bale 26(a) (3» s'ba]] apply-

Ha.gist:cate aaage ________ bas :baeD assigned to 

assist in this case. 4!be part:j.es m:e eacow::aged to di sc:nss aD! 

ccmsi4er c:cmsent:i:r.Ig to tbe jm:isa.i.c::t:: of tile BagisLLate aaage.. 

~ general. age11CSa for the. c:m: is set l7.r Local. llal.e 

8:4.2(a). COUDseJ.' for the pJ.ai.:Dt:i1:£ sba]l ~ with opposjDg 

coanseJ. for the DeetiD.g' of the parties as rerauired ~ Fed. L 

Civ. P. 26(f) aDd Local. RD.1e 8:4.2(l:t). A repoz:t of this planning 

mee:ti:Dq sha] J be joiD:tl.y signed aDd St1l::mLittecl to the Clerk far 

fil.inq not l.ess tban :3 days before the alC. ~ repart sbal J be 

in a fora sabst:ant:ial.1y similar 1:0 Attacb'JteDt 1. 

'lQBDL PASCO,"%" S'%AYEP DMZ, c:Ke 

Pursuant to Local R:a1e 8: 7.2, counse.J. are. rem.inc1ed that" no 
-

prel.iminary formal discovery may be conducted prior to the ale 

3 



... 
except "such. eU seavey as is DeCeSsm::y aDd appx:opriate to support 

or defend aqainst an: c1a:im for ~, te.mparary, ar 

pre) j.; Dary raJ i e:f[. ) 1:1! ~ l.1:aitaticm. i11 lID 'WaY a::ffects ;my 
. 

c.ti.sclosw:e- xeqairea. by Fed- 1. Civ. P. 2.6.(a) (1) or by t:bis o:der. 

O£6M Pl\@!'fXi. 

Xn the event tbat tbis case is reso1ved priar to the arc,. 

coaDSel shoul.cl sabmit a jointly signeCl st:ipal.atiaD: ~ settl.eaeat 

or ai smi ssal., or atherw.i.se notify the COW; L that the same is 

fartbcnmi n9'. 

tJ.s. District Judge 

4 



.. . -

&'!'DC ieHBRt 1 

UIIIL'tBD ftM'BS D%S'J:la<:r ~ 
BOEiiED D~ OF· CEtO 

) 
) 
). 
) 
) 
) 
) 
) 
) 

gPOrer or PU"'" est WABBIIG 
.'81')"G WOp ESQ-. Z:,- crt· 
p. 2ilt> lip LeB. 1;4.2 

1. Pw:su aJ1t to :Ped. :a.. c:iv. P. ·.26(f} aDd L-B.. 8:4.2,. a 
:meeting was hel.d em _____________ -', 199-6 a:aa. 1IaS 

. attencJeC! by: 

.... __________________ ~!nsel ~ar ~(s) 

.... ___________ counsel. ~ar plaintiff(s) 

____________ ccmns e1 ~ar defEtDaant(s) 

2. ~e pa::rties: 

have excbauqed the pre-discovery discl.osw:es 

required by bl.e 26(a) (1) aDd the cotrrtls prior 

order; 

wil.l excha.nge such disc~osures by _________ _ 

ha~e not been required to lDake .initial disclosures. 



3 _ 'rhe parties reccmaaeDd the £ol.l.owiDq tra.c:k: 

__ Expedited ___ stanaard ___ camplex 

--- It".in; st:rative ___ Kass ~ 

4. ~ case is suitable for ODe or lIDre of the followiDq 

nternative J)ispat:e:aesol.utia:D (-Alm-) '"PCb."; sms: 

__ ..."..·_rl_;~ 

__ JSwD.NIIIO'ra:ary Jury ~ __ .JSa'I'DP,.,e'laazy BeDell ~ --
______ case DOt saitab1e far .ADR 

s. __ ....:-i1_ol ___ do DDt ccmseDt to tbe 

juri.saict:icm of the 1IDi.tea. states Kagist:ra:t:e J\14ge P"LS' ·ant to 28 

U.S.C. § 636(c). 

6. Bee 8;"11......a-o DiscovELIi' P1aD: . 

(a) Describe the subjects em which. d;SCGVefj1 is to 

be sought aDd the Datare aD!! ez:t:eDt of 

(b) Discove:ry cat-off date: 

7 _ Recommended dispositive motion elate: 



- 8. Recommended c:at-off date for amending the pl.eaCliDgs 

and/or- addiDq additional parties: _____________ _ 

1.0. other .... t::ters for the a.tt:eDticm of the Cc>arL: 

Attm::uey far P~(s) 

Attorney for Defendant(s) 
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... 
1 

2 

:3 

" 
5 

6 

"1 

8 , 
10 

11 

:1.2 

13 

14 

15 

16 

1"1 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I 
I 

r: 'QO. I 
I 
I 
I 

'Deli ' '1(1). I 
J 

C&SEJ!IQ. 
.aDKrC&SEJUJI'.&.CiZIIER~ 

MatlSGEGSEDODEIt -

De ............. ",. ... ~ ...... _c::.. •. , rtS ... • ..... llltst .... 
!Ill lulOallr .... llfl l t .. ..,.. ... nf.,.. ... Cr=Mn , crt..........·- .. 

:.. .. p' ., ........ t-. ............ sJ I 

....... ......,.· .. 11 "fcIJ.6II.·.tu!lprc •• ptAMIJI1IIfljtlliri ..... .,q;.::"""}Ia- iRss .,.. 
"fIf/!!fat!}'WfiIcIr. ....... _ 1 ........ _ ................ 6.epufiespup __ oteaIlwflllle 
I:aacs: • 

5. ................................. n •• 11I2 

'- ........ dpatlls ....... If ifieoipaCills ....... jIiIl ........ I"ht .. 
......... jGiD.= 

7. neMlwIa:pa&sUDI =-- -s _.rGaisc:aetDa'OaiallllSt.llesMq:iltt .......... rar 
14:DlD't DrjttryJ IIiaI: 

a. "DIe,... ....... ...,.~ "'fc'Md I". ptII1fiIi:s1lt.rt1c..,.,q ... foIl MiagCllRlltADJt 
ptGC&S[q.. •• li , .. ~ .... ,.,."...r;.,,.!,,,, .... u.aJCic .. Ea+Sr.rd'r-twit1:c.i&pa ... 
.htlgrl] /.SuetMq." ;lIra bW4ttaJ:r.~]:. 

,_ TheADIt~to'WlUda 6e par&sJoiD81......-[DrGptrlyupasardy~J ~ 

10- Tille par&s or:rtify tbJrt Gte,-Un made the folowba: ctisdoswes [list tIkdosvrer of JIIlI!fO&f. 
~~~tznd~~J: 



• 
1 

2 

3 

5 

6 

7 

8 , 
10 

11 

n 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

APPENDIXS 
SAMPLE FORMS 

1L ~ parCiIIIIl!p'Ie _Gte ..... Iac. .., .... ID iN .. Jilt-c.a- 4III'!Y li.jtntpr .. tl.! 
-k _arirM .,..-lJj«Jt...,. fw--•• .IiIIiir tIj' t OJ. f: = '11}" Jt- ca:r=a; ier:rf5rw::r for 
J ,im." iWiJI= 

I'm I.OwI", ~".r6e_. ......-.~_~):a ..... :-' e ........ ".1 •. IIzr.':!n1 1 ........ 'rm ... 'Wera. 1.;-6 .... ......... 
E11.1 IJrfIw.,alarpwvIW...,...e ' ................ , ............. _ 
..tpt ......... ..,. .......... F , ..... ~ ... s • 

..... ,-----

"DIeCaleM •• "iIIIt.tf .'-.Dl.mIOnllril....", ... ad...,.a.c.rcatileCale 
M .. ·:ICIIIleIIlOr6:rforGte_ .......... are __ ed. ...... ' ......... OIdec. ........ Gte 
Cearterdea: [l'Itec-n-J' ......... drf'f .. alClllrllTca,. ..... c: 

G. 1U;fo:rralof.~ • ....,.,.~.AlJR.l".raLca:~ 
0. S+ H...Jittt'IWr~U-1I _~ i«; 
C. ~ • .-ellllll. 4 • ..",' Il~ 
II. +m+Mif1lllC'Rima;' 
e. Iarpa.I.t.lfS"",. .. ,i., " .. W'IliraJ..,. 
.J. Set *-per ' e of- &i9I> iacIa.--MIl opiaaior.a of ..... a; 
g. SIr .imtJImrs.Jr.Ci •• ykrircJi:tt:t IIIIIl CI:J'O'I4iscDws:1. 
.. Sa*"tIjir,..".. ........ CDI!fi:r ....... ,.. .. ial .... lil.··aS; 
L S.imrf'hrjir&r:Dc (&'IllS" tsi ....... -..:; 
j. Set""'jJr..i -It &a.II/,._ial_dul: 
k. Set tkII1t! -~./t1rJR'flllftll. ~ 
L St:r II tkII1t! atlliarc for rritIL] 

Dated:: _____ _ 

UNITED STAT.ES DISllUCI' .nJDGE 



FJC Report to the Judicial Conference Committee on Court Administration and Case Management 
on the Civil Justice Refonn Act Case Management Demonstration Programs. 
January 20, 1997. 

Appendix E 

Western District of Missouri 

Notification Letters for "A" and ''B'' Cases 





... 

P.l.aiDtiff~ s_ :lttnrne,y 
laW F.il:m 
SLt aet Ac1aress 
Cit.'f state Zip CIcXle 

DefenClant:'s ~ 
I.av E'i2:a 
SLt E!! at .aaa:ress 
Cit.'f state tip COde 

BE: cases ... -

Date 

case ... ,ploer:. n-oooo-c.V'-li-O 

Please fi1'B eaclasect a Jitc:It:ice of Barl:y asseS'SliDSlD.t Keet:ing aDa. 
aD .&geraaa £or t:he a:1:iol'C: =apt1cmed case. 

sent SDapp 
aa.;nist:Lat:at 
'U.s. cuw: l:hoase 
811 Qca:iIcl .:a.'Veuue, Ba. 707 
'EBD'FIS Ci:t:y, Kissaa:r.i 64106 



-



• 

Dr 'mE UN J;;tED s-.rM'f.S D:ts".fkLc::r "Was:r 
ilf.:S".I.'ESR m:sm:r:c:r OF MTsSCJt'lRX 

-;. 

I I 
ease B'i~: 

2bis is DOt::l.ce t:'bat aD. j"'HaJ BIiD:1l" .lssesSHeId: 'lie t:lDg'vU.1 
:be' be] 4 _ t::Iie aIxwe :ap1.icme4 case em- .. • • 19_. 
at . • !!be ~ assesSIlPIIt Boet; .. 1I:i.l1 _ &elil IIf: 1:be 
oedce ~ tbe attw;""st::r:a1«, ttnaa':'7G7, 811 ata..s lLVeDae., 
"£imsas d:t.r •. Xjssaari. 

Please %eB4 1:b.e GeDeota1 0J:Xler ~ tbe Barl~ lSSf'sraent a •• a. Yaa. aDd 1'0'1%' dieDt:(s) sl!Oald be familiar· v.i:tb: 
. al.tet nati-ve Aispnt:e pL!(IlC8I3w:es. . '2cna: cl5eat (1d.t:1I. set:UeMiat 

1IIIf:IIaor:i:l:.l1 ... ', be ~ wi:tIt. 7GIl at tbe J:ar1l" ... essII.4!iDt 
Be I!t::S.Dg- (Sect:5.cm :tV. 1. of' t:1Ie Geaez:a1. Cb:4e1:). 

- Dl the evea:t a a w' i'Jll5!lllA'* is lIIOOe sSiLCJ, pl.ease c::al1 1:be 
:Aitm=iJri st:tatar v.i.thi:Il six (6) c1a!'S a:ft:er the aate of t1d.s DOt:ice. 
P1ease bave yaa:r .caJendar p:eseIlt £ar :futw:e sc:'beClnling_ P1aase 
see. tbat c::et.1:i:fi.ca are fil.ed as reqa.ired :b.Y Sect:ioD IJ: J) of 'tile 
GeDez:a.l. Order_ 

P1ease. . DOte the attac:ti.ed .AgeDaa :far the mee.ting'. 

EDcl.ose4 is a l.ist of DeUb:als ;mt;Jab1e £ar the Barl.,. 
:Assessment ProgLCm. At au. :Bar1,. Asse.ssme1It ileet;ngs, st:tCll19' 
ccmsiCle:ratian shoal.d be g.iven 1:0 the sel.ec:t::i.on of OIIe of sa.:1d 
neu:L:ta:ls :far the lIlediaticm, earl.,. neu:b:al. eval:aation or ncm-bi.D4i.Dg 
m::bi.t:z:a:t:icm of yoca:: case. 

P1ease note the at:tached Ag'e:ru:Ia :far the lIle.eting. 

U youbave. auy questi.ODS, please call. the .It.dn';nist:ra.tar. 
Your coopera.tion is appreciated.. -

Kent Sna.:gp, Administrator 
o. S. Courthouse 
SJ.J. Grand Avenue, Room 707 
Kansas City, MO 64J.06 



• 

1. llateri a] fact:s 

2. llateria] 1egal. issues 

3. A plaD far tile pr:UlliPL sb"";ng of 1IIa'b!z:ial. iDfa::aat:iazl 
DeC'! sSIOI;;:f to ea.te:r .iDt:o -e=;Dg'faI. sett.l. .... Lt d i -=asslGD 

4. ~ of agre!lllle1lt 

5. 'Bea.mab~ ant:idpate8 lit::1ga.t.iaD. Costs far: l"0Qt: cl;ent(s) if' 
1:!be case. is 't::c:i eel, a:aa. i:f. tile case .is ~ 

6. ~ af l'OUL eaSe 

7. 1 p1a'D. far pz:cawpt a1t:el!!!8at:l. ... c!;spnte ~ of l'uw case 

2/10/92 



JJr./'IfS. 
sa at.M.dress 
Ci:t:y,. state tip 

Dea:I: 1Ir. /lIS. : 

Date 

As l'CIU lI::IIc:JIir,. tbe 1IID."'ta!l states Dis1:z:ict: COu:eL £car tbe 1i'este"1t 
'Dist::cict. a£ Vis .... 't;i lias aaopt::e4 lID Zia:1.:r ·sresS!M*Jlt P.t0§z:aa to 
eDOtJI:W!age. tbe earl!" eval.'aat5i1ia a:D4 set:t:l"l'M'nt of civ.i.1 cases. :t... 
eDC1osSDg' a ca.m" af 'the ClmElZ:a1-Oz:aer est:ab1 ;s'tdng tbe Earl.:r assessment 
hogzaa £car 7CRl to d;s::asr m 4et;aSl wi.t:h :fCRI2! cl ;ent(s). 

~ above =apt:iaD.ec1 ease J:aas baeD. se1ect:ea as a case 1:bat. sb.aala 
el.ect to pa:rt1cipate :i:D.1:b.e BiIrl.y as-sSBe!lt 2tog:aa. Yom:' cUent coald 
sa:ve t::i:me aDd 1IaD.I!!.f __ e1ecti"Dg to paxLicipate :in the pZ'?QLaa.. 

.X .ba:ge 0 FIIfjdeDCe tIIat 'tile ZIIrl.,. :lssesS!!W*l!t PLog:caa vil.l. 1Ie • .at: 
s:ubst:aD.tia1 Ixmef:1t to ~ a:D4 l'aa:I!' clieut(s). 2be process of tbe 
assess.meD.t aDd a1ternat:i.ve d;spn1:e %eSOl.utiau caaJ.d save lOW: cl.i.eat 
1IDD.ecessea:1' casts, apnse&, azKl delay. 

EDc10sed is a l.:ist: ~ DE!111:::t'al.s aves;] able ~or. the Earl.y IssesSlil.eDt 
Ppo1"ugL~~ ... tm ,At all Earl.!, assesS1l.ellL lfeetiJ'l9S, sb:cmg ccmsiderati.aD slIonl.a 
:be gi.ve:a. to the sel.ec:t:ic:m. of cme of said JJ.eUt::r::al.s ~or the meaiat:ian, 
earl.!, nea:t:eal. ev.a.l:aat::i.c:m or 'J1aIt=bi""jng .a%Ditz:a:t:.i.cm of ]Jow: case. .. 

1: am eIlcl.osi:Dg a Pxogz:am Electicm :fm:::m to be ret:m=ned to me wi.tb.iD 
20 Clays tram. this date. Pl.ease:forwa:z:d. a copy of the ccmsent to the 
other lawyexs :in this case aDd rev.iew the advcmtages of the P.ragra:Il vith 
your cJ.ient.(s). 

u you have any cauestiODS# p1ease ca.l.l.. 

Your c::oope:z:ation is appreciated. 

KS/ds 

Yours very truly I 

Kent Snapp 
Aaministrator 





-
D 'mE tJICI!fED STM'ES DISDX<=r (X)tlR'!r 

iiES1'ERil Dl:S'J:RI:c:r OF 'MTSSOU1a 

!'!be 1DIBez:signed at;:tCl! aiel" carl ifies tbat _/she bas aClri:sed 
lds/l1er cl:i eat af t:he GeI'lId:al 0I:::IIe.r of tbe 1JDi.te4 states Dist:r::ict 
eow:L far tile Westez::zi D~ of Kisse-dX"i far: t:be Earl!, &ssessaazrL 
hogz:aa. ~ amsal.ti:Dg' with t:tIe c1; eat, the app::op:r:iat:e el.ec:t:icm 
has beeD '''''icate4 :below. 

S!le "UDdersi.gDea aU·" 'Iel" also ce:r: I i fies tbat be/sba lias a4V:1.sea. 
1Iis/lll!r cl i eat .af tbe possible time aDd cast sa:riDg ad:9ai.ttages af 'the 
Bar1r :Issess-eDt P1ug:taw. .. cUez:d:#s electiaD. :DDt: to participate in 
t:be P1!OYZ:_ !.s i""'icated __ 'tile c1ieD.t#s sighatw:e GIl t'b.is faz:a. . . -

Send origiDal. to: 

Xent Snapp, .Ac:m..inist:r.tar 
Ear~y Assess:meut Program 
U.S. Com:tbouse 
8~1 Grand Avenue, Room 943 
Kansas City, HO 64106 

(Cl i eDt SigDa b:iLe) 

Date: ______________________ ___ 
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Northern District of West Virginia 

Settlement Week Forms 
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ClK£ROIT- cas a::I1!IPA1f!, a 
ec::u:paraticm,. et 81., 

. -
p]a;nt;;;ffs, 

" ~ "'_ ..... 

v. CLVLL AC~h'B1 BO. S:93-e'V-9 

1l7,»;HU! ~ -W'E" DESGY 
CIXJ1IIPCtD'l'TS, et 8.1, 

(~~ 

ltI1l.e 16,. FeClc:al. 'Ral as of Ci'Vil. hoc-Siu e.,. aD! tbe 

s1:a'b1'ta1:y pz:ovisi.cms of the Civil. auStice Be:faz:m :act. of 

1990.. :bath ~ t:.c:RIaz:d. the p:r::e t::I::i.al. set:.tl.eIMmt of 

civil. cases; a1(Id it :tw: Lbe:r: appea.ri:Dg' tl1at 1:l:le 

Settlement Week .. ajaticm PLocess bas pt:aveD.. 1:0 J::te very 

suc:cessful. in this aDd Gt:her ju:riscli.ctioDs in a:z:::riviDg 

at the fair.. just, speedy. aDd .iD.e:qKms:ive PLe L:t:ia]. 

resol.utian ~ D.Um.e:rOl1S civil. acti.ous; aDd. .it fa:t:t:her 

appearing,. upon a review of the 1D8.t:ters rai sed aDd 

suggested :by the parties herein, that the above st'y1ecl 

civil action woul.d ~it :tram such pre-'f:riaJ. 

mediation, it is 

OlIDER.ED that this civil action be, and the sa:me is 

hereby I scheduled for Settl.ement Week mec!iation on 

TUesday, November 1.2, 1.996 at 1.: 00 p. m. at the Federal 

.-



tIJe;r representatives, D:t.ll.y cmt::b.ori.zed to wake fiDaJ. 

IID4 mndiTlg' decisiODS em 1M12a'1" of tbe priDcipals, ~ 

BE P~. l:D. the event t11.is case iDvo1'VeS am 

iDswoer, al.tbaUgb. DOt a linea. pe:rt,y, saiel insw:er slp", 

~ess, be present for the 'IIecUa:t:icm sessicm~ ~ a 

xepr:eseata:ti.ve with fall. a.ut1:Iarizatic 1:0 make filial aDd 

IdJlcJinsr decisdODS GIl behalf of the .iDsw:e.r. ~1-D.Y 

pz:iar app:z:oval. of tbe cam: t, se:rve as suc:h 

:ret;:a:esaa:tatives. SUch pria.r Bppeo"al. 2IDSt be 

reqaeste4,. by writf.:eD aat:i.oa., wi1:::1:aiD. teD. (10) days :fz:oa 

the Gate. of tile e:ut:e:f of this 0J:aer. PaUuz:e~. appea:r~ 

with pe:z:scms au.1:l:&or.i.za to -ake filial aDd 1)1"";1'9 

decisicms as set fat t:b. alxrt'e w:1.ll. resal.t in the 

issnal!Ce of a sbav caase o:a1ez:' far saDCt:j.ODS. 

~ CO' .ase1 aDd. pa:rt:i.es sball be prepa:rea to 

neg'Gtiate apeDl.y aDd lr::I1awl.e4g'aa1:a1y ~ the issues 

of the civil action izt. a :attt:aal. ef£art to z:eac:b. a fair 

and reascma.bl.e se.tt:l.eII.e1lt. ftil.ure of any pa:rt:,y or : 

counsel. to pa:rtj.cipate ill CJOOCl faith wlll. be ;hpmpdj atel.y 

brought to the attention of the presidinq Judge, who 

v.U.l be availab1e d.'ariDg' the .eCl.iatiOll of .t::b.is civil. 

action. See:Rl1J.e 16 (f) , Federal. RI1l.es of CivU 

Procedttre. 

If there be any objections to the scheduJ.iDg of 

this civi~ a.ction for Se'ttlea.ent Week m.ea.iation, such 

objections must be made in form of written motion and 



.. -
fil..ed with the Court vitb..iD· ten (10) Gays ~ ·the Gate 

of the ezrt::ry of this 0J:der. Absent a sl::&.c:Rring of good 

cause 1d:ly this civil. action sbDI:1l4 DOt be iDCl.U4e4 1:D. 

tbe Set:I:l.e:meDt Week 'aeCliatian, exe""l'ticms sba " DOt be 

gra:ated. 

At l.east ten (10) ClaY! priar to the lIlediaticm 

ccmfereace., .CCRtO.Sel far each pa;ty $ba" sa.bmit 1:0 the 

~"s office aD! all CO\IIwel. of J:eCO%c1 a vr.it:t:en. 

~ p;esezrt:atian, DOt 1:0 aleBed fi". (5) pages, 

~l.eaC';!?CJ'S ' attac:he4. 
Kedia.tors are expe:r::ie:tlcecl JI'leIIIbers of the 1egal. 

pr:ofessi.on and are app:coved :by the .1fe:st V~ state 

Bar. lJDde:r the auspices of t'be CoaX·t cmd the west 

Vi:rg'inia state B8:r, th.ey have. :been t::rained in aec!iation 

and :fully understaJ:Kl the Datm:e aJ:I4 scope of the 

obligations which t.bey have asS'iLlEd.. se.ttl.em.ent 

oj scussicms rill be off the recara., ccmduct:.ed:by an 

impartial Mediator, subject to ltnl.e 408, Fede:ral. RI:ll.es 

of ~dence, and hel.a. in strictest confidence._ -rbe 

-,: 

Bed; ators will not disc10se a:n:y of the i:b:farmaticm 

divul.qed :by any of the parties or counsel. during the 

sett1_ent discassicms 1ml.ess specifically authorizea to 

do so by that party or counsel. See Fibel';g~ass 

Insulators .. Inc. v. 01.:rJ::tu.v, 856 F_2d 652 (4th Cir_ 1.988); 

See also Local Court Rul.e Articl.e S, LR Ci v P S. Ole 

Parties and their counsel are direc:::ted to arrive at 



the C:OUL tbouse in a.c!'rcmce of the sc::b.edal.eCl mea j atieD. aDd 

to DOte the.ir appea:raDCeS 'Wi.th the C] ark of COULL, at 

which tiDe t1:t.e.Y Td.l.l. !:Ie gi'Ve11 fart::I:Ier iDfc:zrwtti.cm. 

91e c::aw::t 1'8IC09"i zes tI:I8. vi" i1'gDe 5S of tbe lMIDbel:s 

of the Bar of the COW! t to part::.i.cipate .in this 

aJ.te:caati"ge dispa:tel:eSOl.1lt:i.c:m prog:z:aa., wi ch, :it is 

l::Je1i.eved. vil.1 ccmtil:me. to !:Ie of sal:tst:atJ:t:i beJMrtit to 



-

JtEDe 3, 19.92 

v. Ci.vll Action: 91-21D-11'CS) 

1QVI'1Q&WlDE Jl'lr.l.'DL na 
CQIIPMt!", a CCPl;plXilticm. 

JrO"-XCE 

!!!be above styl.ed case vas scbecta]ed far MRIIJM'TOIT at 10:30 
a.a. em JaDe 16, 1192 at t'be _seling 1oc::at101l a£ bolding CoaLt.. 
At the z:eqaest o£ JI'ercUa.ta2:, t:1:d.s BBD:tIS!IOB bas :.beeD z:.escibe4nl,., ~ 
the saIIe·day, ba:t. at 3:00 P"-', iDstead. of 10:30 a .... , at. the 
ilhenl;ng 1oc:atiQD of holding Coaz:t. 

Dav.id. !'. c:coss 
61 ~ Squa.2:e 
Wel.l.shm:g, 1IV 26070 

Bradley B. fiaaalpscm 
1325 lIIationa ' Road 
Wheel jug, 1IV 26003 

Paul. ~. 1JUcke:r 
BacWan, Bess, Bacbmann & Gal:den 
:1226- Chap' iue Street 
P.o. Bo% 3S1 
iIheel..iDg, WV 26003 

1Iall.l" Edgell, Ph.D. 
c:Jerk of COUrt. 





• 

.lOBR ti3U(f DT.QJIE 
Plajntiff , 

'VS. 

October 10, 1991 

C1V1L ICfiOR BO. 90=31-E 

BE ur-lfY-sPRDlG!'lJ'!LD ~ CQMPJ11Y I 
a CoLpca:atiaD. 

Defead8llt. 

JrO:1:C£ 

~ Cocu:t has sie'bpc!n]ec! addi.tiona ] .ac!ia.tiDJl ill the above 
styled c:iv:il. act:.iaA £ar Octaber 31, 1991 at 1:-aO p.m. at t:be 
Pede:ml CUULtlY.Jase iD Elkins, 1fest V"ug'infa. ..' 

-
Ccfimsel az:e ad:ri.secl t:bat .iJJ. £m:tbe. are of the objecti.~ of 

the ,Settlaneat: 'Reek JIectiatiaD. »:z:oc;,gx:al. tbie pca:Lj' or pm:ties 1Iav:iD.g­
fall. aJ:ltbnrit,r 1:0 aake b hvJi'D5r decisiaDs 1IIDSt he p.z::e&eIlt £or t:be,. 
sc:bednled ccmfED!eDCe. 

~ A. Smi.th, J:I:l: 
P. o. Box 1909 
El.ki.Ds I WV 26241 

cc: Cheryl Wheeler 

BDbe:z:t !L. Steptoe 
tJDiOJl Jla.ti.cmal. Center 
P.O. BcD: '2l.!JO 
Clarl::sbu:rq, 1VV 26'302 

B. ~ iiipSOD. Powez:s 
1330 Comlectic:at Ave. r :N.W. 
Washi:l::lgtan, DC 20036 





.. 
IN" lBE UNJ'I'ElJ ~ DISTBICT COURT FOR ~IBE 

NOltIH ERN DIS1.XIcr OF WFSr VIltGINIA 

Pla;ntiff(s) I 
v. c:.iv.U. .act:i.cm '80. '------

. 
SErn RMFNr WICICK NON-APPEABANCE REPORT 

em _--:-________ --" 19_' _-«.t...:"i11 ________ --', 

West Vil:g:i:aia, at __ : __ o'c:l.oc:k. 

not 90 :fm:waz:d £0:: tbe £al1owiDg z:eascm(s): 

1. ~ £ol.l.ow.i.llg paz:ti.es (ar their ~ves) c!i4 

not appear: 

2.' 'lhe following cou:nsel. did DOt appear: 

3. other: 

Mediator 



.. 



.. 

'VS. 

IN 'leAE UNI1lfD SlATES DISTRICf COURT FOR 'tBE 
NOR.TRERN DISTBICI' OF WEST VIRGINIA. 

P.laiD.tiff(s), 

c:J.v.:U Act:.iGR Jlo. : __ ~ ___ _ 

A Set:t:1 ..... nt CaD:feD!DCe was be.1J! .i.zr. the above sL.t1.e4 case OIl 
. the day o£ , 1993, .ill ' ... ~ r west 
V.b:gin;a begizmi:Dg at o'c:l.ock .L, aDA as a :z:esal.t 
of this ccm.:fel:ence: 

1. ~ case was set::tl.eci. 

2. lI&ti.tianal mec!i a:ticm w.ill. take place .ill this case 
dm"iDg the n.ext two (2) weeks, after wbich this 

£o:m will. be 1.'Ipdatec! aD:! ~tteCl. 

3. fids case was nat set:tJ..ed and it is m.t opinhm that: 

(a) __ 

(b) __ 

, (c:) 

1.'he next step sb.oul d be a statas 
c:cm:fereuae comtacted. by the 
Coart. 

~e n.e:rt step sboul.d be a sett1eman:t 
"c:cmference comtacted. by the 
Court. 

'rhis case should' proceed in DO::mal 

course. 
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